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From this volume are omitted about ten cases decided at the Galveston term 
which had been transferred there, and which reached the reporter too late for 
insertion in their appropriate place. Those which should be reported will ap- 
pear in volume 62. 
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T. J. Brack v. J. P. McManan. 


(Case No. 1655.) 


1, AMENDMENT — ATTACHMENT.— A blank date left in the attestation of the clerk 
to a writ of attachment issued by him, may be filled on motion when the 
writ itself shows the date of its issuance. 

2, Levy — WaIver.—A sheriff in levying a writ of attachment described the 
property seized under the writ as ‘‘a stock of goods, wares and merchan- 
dise ;” they were at once replevied by the defendant, who waived an inven- 
tory, consented to the valuation, and gave a delivery bond. Held, that every 
purpose of an inventory having been subserved, the defendant was estopped 
from objecting to a more specific levy. 


Arrrat from Newton. Tried below before the Hon. W. H. 
Ford. 

In this case the court on application permitted a blank left in the 
date of the writ of attachment to be filled, the correct date being 
‘manifest from other portions of the writ. A motion to quash was 
filed: . . . 2d, because the writ of attachment was not dated; 

. . 4th, because there was no sufficient levy in the writ of 
attachment; which was overruled. The sberiff’s return showed a 
levy on a stock of goods, wares and merchandise; there was no in- 
ventory, or more specific description of the goods seized. The 
stock was at once replevied by defendant, who waived an inventory, 
admitted they were of the value of $1,200, and gave delivery bond. 


John T. Sutton, for appellant, cited: R. S., art. 152, sec. 1; J. R. 
Marshall e¢ al. v. D. H. Allen, 25 Tex., 342; Messner v. Lewis, 20) 
Tex., 224-6. 


T. W. Ford, for appellee. 
VoL, LXI—1 
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Opinion of the court. 





Wir, Curer Justice.— The bills of exceptions in this cause 
were presented to the district judge, and allowed and filed by him 
after the adjournment of the term of the court at which the cause 
was tried. Hence, none of the rulings below that are presented by 
these bills alone can be revised. 

One question otherwise apparent upon the record and assigned as 
error arises upon the action of the court in allowing the blank left 
in the date of the writ of attachment to be filled. This blank oc- 
curred in the attestation of the clerk who issued the writ, whilst 
the date of its issuance was given in full. ‘The omission was not of 
much importance, as all the information necessary as to the date of 
the attachment was conveyed in other portions of the writ. Neither 
the defendant nor the officer making the service could have been 
misled, and no third party interested in the matter made objections 
to the want of a date in the writ or to its amendment. 

It has been held by this court in several cases, that original cita- 
tions might be ame »nded in even more important particulars; and it 
was decided in Andrews v. Ennis & Co., 16 Tex., 46, that the attesta- 
tion clause in a writ is but a matter of form, and its omission might 
be cured by amendment. Burdett v. Marshall, 3 Tex., 24; Austin 
v. Jordan, 5 Tex., 130; Cartwright v. Chabert, 3 Tex., 261. Stat- 
utes allowing sheriff's returns upon ordinary process to be amended 
have by analogy been extended to his returns upon writs of attach- 
ment. Messner vw. Lewis, 20 Tex., 221. And this court has allowed 
important amendments to be made toa writ of sequestration after 
it has been executed and returned into court. Porter v. Miller, 
7 Tex., 468. The rules in reference to such process are as stringent 
as in cases of attachment. 

We see no error in the action of the court in allowing the date 
to be inserted in the attestation clause of the writ, under the cir- 
cumstances surrounding this case; and there was no error in refus- 
ing to quash the writ when thus amended. 

The assignment as to a variance between the amount claimed in 
the petition and that stated in the affidavit does not seem to be 
borne out by the record, and will not be further noticed. 

The only remaining point is as to the sufficiency of the levy made 
by the sheriff. Whilst this levy merely de scribes the property 
seized as a stock of goods, wares sand merchandise, yet this stock was 
immediately replevied by the defendant, and he expressly waived 
an inventory of the goods, and consented that they were of the value 
of $1,200, and gave his delivery bond accordingly. Every purpose 
which an inventory could have served was accomplishe d without re- 
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sorting to a listing of the goods, and every reason upon which its 

requirement is based was removed by this consent on the part of the 

defendant. He was estopped from taking any advantage of a fail- 

ure of the officer to do what he had expressly waived, and no other 

party made complaint of the manner in which the levy was effected. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
(Opinion delivered January 29, 1884.] 





Tne G., C. & Santra Fe R’y Co. v. Frank G. Evansicn. 
(Case No. 1652.) 


1. RAILWAY COMPANY — DAMAGES — CHARGE OF coUuRT.—In a suit against a 
railway company for damages alleged to have resulted from the negligence 
of its servants, whereby plaintiff's child was injured while playing ona turn- 
table of the road, the following charge was given to. the jury, it having been 
urged on the trial that the custom of other railroads not to lock or fasten 
their turn-tables was a sufficient reason for appeliant’s neglect in this respect: 
‘The fact that it was not a custom upon other roads in Texas or in other 
states, and upon defendant's road, to fasten, lock, guard or watch turn-tables 
will not affect plaintiff's right to recover in this suit, if it is shown by the 
evidence that he has received damage as alleged. It is the legal duty of 
defendant to keep its turn-table locked, fastened, or guarded, to keep chil- 
dren without discretion from being injured thereon, without regard to the 
custom of railroads as to the fastening or guarding turn-tables.” Held, 

(1) The charge did not inform the jury that a failure to perform a given 
act was negligence, but only that the custom of other roads would not de- 
feat plaintiff's right to recover ‘‘if it was shown by the evidence that he had 
received damage as alleged.” 

(2) The second sentence of the charge announced a legal duty incumbent 
on defendant, and was not objectionable. 

(3) The charge was proper to meet a defense erroneously based on the cus- 
tom of other railroads as to fastening their turn-tables., 

2. NEGLIGENCE — Custom.— It is doubtful whether in any case, in which, in the 
absence of a contract, express or implied, negligence as an element, is the 
foundation of a right, custom may be set up for the purpose of showing 
that negligence does or does not exist. It would seem that whether negli- 
gence did or did not exist must be determined in the very case in which its 
existence ischarged. Following Crocker v. Schureman, 7 Mo. App., 359, and 
other cases cited. 

3. CHARGE OF COURT.— See opinion for the second instruction asked by appel- 
lant and properly refused because tending to confuse the minds of the jury 
by directing their attention to a false issue. 

4. NEGLIGENCE.— The duty rests upon a railroad company to protect a child 

from being injured by it, when the child is wanting in discretion to protect 

itself. 
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Opinion of the court. 





CHARGE OF CoURT.— A charge of the court, in an action for damages against 
a railway company for injury done a child on its turn-table, that the law 
does not impose any duty on the company to lock or fasten its turn-table, was 
properly refused, because tending to mislead the jury to the belief that no 
duty rested on the company to keep its turn-table securely. 

6. C sts.— If it is shown that the purpose of a party in resorting to taking the 
deposition of a witness, and also examining him on the witness stand, was 
to oppress the adverse party by increasing costs, the court might impose the 
costs of the deposition on the party in fault; but such purpose would have 
to be shown to the satisfaction of the court. 

7. Costs.— When no purpose to oppress by increasing needlessly the costs ina 

case is shown, he who forces another to law cannot complain if the entire 

costs of perpetuating and bringing before the court in the most enduring, 
effective and favorable manner all the evidence there is against him, are 
imposed upon him if judgment shall be rendered for his adversary, 


ot 
: 


Appeal from Washington. Tried below before the Hon. IL. B. 
McFarland. 

Suit by appellee to recover damages of the railway company for 
injuries to his son, seven years old, received while he was engaged 
in play, with other boys, upon a turn-table of defendants, at Bren- 
ham, Texas. 

At the September term, 1881, a demurrer to the petition was sus- 
tained and the cause dismissed; but, on appeal, this judgment was 
reversed. See 57 Tex., 123. 

The case was again tried at the March term, 1883, and resulted 
in a judgment for the plaintiff for the sum of $225. 

The opinion states the case as to the points decided. 


Hume & Shepherd, for appellant, cited: Evansich v. G., C. & S. 
F. vy Co., 57 Tex., 196; T. & P. R’y Co. v. Murphy, 46 Tex., 357; 
H. & G. N. R. R. Co. v. Parker, 50 Tex., 345-46; R. R. Co. ». 
Stout, 17 Wall., 664. 


T. D. Jodon and Breedlove & Ewing, for appellee. 


Stayton, Assocrate Justice.— There are many assignments of 
error in this cause, but only such as have been presented in the brief 
of counsel for appellant will be considered. 

The court in its charge to the jury clearly instructed them that 
the appellee was not entitled to recover unless the injury of which 
he complained resulted from the negligence of the appellant, and 
that the negligence of the appellee or his son contributing to the 
injury would defeat a recovery. 

Whether there was negligence by either party was fairly sub- 
mitted in parts of the charge not complained of, but it is claimed 
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that the following instruction took the question of negligence from 
the jury. 

The instruction objected to is as follows: “The fact that it was 
not the custom upon other roads in Texas, and in other states, and 
upon defendant’s road, to fasten, lock, guard or watch turn-tables, 
will not affect plaintiffs right to recover in this suit if it 1s shown 
by the evidence that he has received damages as alleged. It is the 
legal duty of defendant to keep its turn-table locked, fastened or 
guarded, to keep children without discretion from being injured 
thereon, without regard to the custom of railroads as to not fasten- 
ing or guarding turn-tables.” 

It is certainly true that the habitual practice of negligent acts by 
any number of railways, for any period of time, cannot make a 
negligent act,an act of due care and diligence. The charge in ques- 
tion does not inform the jury that a failure to perform a given act 
is negligence, but it does inform the jury, in effect, that the habit- 
ual practice of the appellant, and of other railways, not to lock, 
fasten, guard or watch turn-tables would not affect the right of the 
appellee to recover, “if it is shown by the evidence that he has 
received damages as alleged.” 

The petition alleged that the injury was received through the 
negligent act of the appellant, and whether this was true or not 
was le/t to the jury to be determined by the evidence. 

The last part of the charve, though it refers to given methods of 
securing the turn-table, could not have been understood by the jury 
otherwise than as instructing them that it was the duty of the rail- 
way company so to keep its turn-table that children not having suf- 
fieient discretion to know and avoid danger attending the use of it 
could not use it. 

This is certainly the duty of a railway company, and it was not 
improper for the court so to inform the jury, the other conditions 
upon which the liability of the appellant depended having been 
given in the charge. 

The record makes it reasonably manifest that the custom of other 
railways not to secure their turn-tables was urged as a sullicient 
reason for a neglect in this respect by the appellant, and as a meas- 
ure of the care and diligence required of it; and the charge in ques- 
tion was evidently given to correct any erroneous impression in 
this respect which may have been made upon the mind of the jury 
during the trial. 

The second instruction asked by the appellant was: “If you 
believe, from the evidence, that the turn-table of defendant was 
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built in a proper manner, upon its own property, and that it is and 
has been customary upon railways generally to leave turn-tables 
unlocked and unguarded, and that such custom and practice is 
reasonable, and such as an ordinarily prudent person might be ex- 
pected to exercise, then you will find for the defendant.” 

This instruction was misleading and otherwise objectionable. The 
question was: Did the injury result from the negligence of the 
appellant? This was the inquiry to be made by the jury, under 
the evidence before them bearing upon that fact. 

The charge asked was calculated to induce the jury to believe 
that the proper construction of the turn-table, upon the land of the 
appellant, was a distinct and important inquiry in the case. This 
was not true; for however well the turn-table may have been con- 
structed upon the land of the appellant, vet it was liable if it kept 
the turn-table negligently and injury resulted therefrom without 
neglect by appellee or his son. 

It was also calculated to induce the jury to believe, if other rail- 
ways usually kept their turn tables wnlucked and unguarded, and 
that with such railways such was a reasonable and prudent manner 
of keeping them, that it followed, as a matter of course, that the 
failure of the appellant to secure its turn-table would not be negli- 
gence. 

There are two vices in the charge in this respect. Negligence is 
a fact to be determined ina case by the evidence, and that other 
railways may not usually have kept locked or guarded their turn- 
tables, and that such habitual practice may have been, as to them, 
reasonable, and the exercise of due care, would not tend to prove 
that such failure on the part of appellant was the exercise of due 
care. 

The facts under which a turn-table was so left unsecured would 
have to be looked to in each case to determine whether dae care 
was used or not. In one case due care may not require that a turn- 
table, from its situation, or other reason, be fastened at all, while in 
another the failure to fasten it would be negligence. 

While it is true that an established custom may be looked to, in 
many cases, for the purpose of determining what parties really in- 
tended by a given contract, and what acts in the performance of it 
will satisfy it, it may well be questioned whether in any case in 
which, in the absence of contract express or implied, negligence as 
an element, is the foundation of a right, custom may be set up for 
the purpose of showing that negligenee does or does not exist. 

In such cases it would seem that the question whether negligence 
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exists must be determined by the facts in the very case in which the 
uestion arises. Crocker v. Schureman, 7 Mo. App., 359; Hill ». 
Portland & R. R. R. Co., 55 Me, 444; Hibler ». McCartney, 31 Ala., 
508; City of Champaign v. Patterson, 50 IIL, 65; Bacon vw. City of 
Boston, 3 Cush., 180; Hinckly v. Barnstable, 109 Mass., 127; Gaha- 
gan v. B. & L. R. R. Co., 1 Allen, 189; Bailey v. N. H. & N. Co, 
107 Mass., 496. 

No such question was attempted thus to be submitted to the jury 
by the charge refused, but the charge sought to permit the jury to 
find that the acts of the appellant were not negligence, from the 
fact that other railways, without reference to situation or surround- 

aings of their turn-tables, were accustomed to leave them unfastened. 

The first part of the fifth instruction asked by the appellant was 
incorrect, and should not have been given; for it is not true that a 
duty does not rest on a railway company to protect a child not 
having discretion sufficient to protect itself from injury resulting 
from the negligent act of such company. 

The charge refused was: “ Defendant owed no duty to the plaint- 
iff’s son to watch over and protect him from injury. All that the law 
required of the defendant was that the turn-table should be properly 
constructed, and that the same should be kept in such manner as 
might reasonably be expected, under all the circumstances, of any 
person of ordinary and average prudence and care.” 

The residue of the charge, so far as proper, was sufficiently con- 
tained in the charges given. 

The seventh instruction refused was: “The law does not impose 
any duty upon the defendant, or any other railroad company, to 
lock or fasten or inclose its turn-table.” 

Under the case made by the pleadings and evidence, this instruc- 
tion was correctly refused, because misleading, in that it was cal- 

| culated to induce the jury to believe that no duty rested on the 
railway company securely to keep its turn-table. 

It appears that the depositions of three witnesses were taken by 
the appellee, neither of which were used on the trial, and that two 
of the persons whose depositions were taken were summoned and 
testified on the trial. 

It further appears that other witnesses were summoned who were 
not used as witnesses. 

A motion was made to tax the costs of depositions not used, and 
of summoning and attendance of such witnesses as were not exam- 
ined, against the appellee, and this motion was overruled. This is 
assigned as error. 
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witnesses, as contained in the depositions, was, nor what the wit- 
nesses summoned, but not used, were summoned to testify to. In 
the absence of such showing we might presume that the court below 
heard evidence upon those matters and found the facts to be such 
as properly sustained the ruling made. Ponton v. Bellows, 13 Tex., 
254. 

If, however, the ruling of the court was made upon the motion 
and facts appearing of record in that court, we are of the opinion 
that the court did not err. The statute gives a party to a suit the 
right to take the deposition of a witness, although he may reside 
in the county in which the suit is pending, and it also gives the 
right to have the witness in court. 

Cases may arise in which it may be apparently necessary for a 
party to a suit to take the deposition of a witness in order to pre- 
serve his testimony, as in case of a very aged or feeble person, and, 
consilering the uncertainty of life, it would be a wise precaution in 
any case. 

The deposition of a witness, when taken, from want of skill or 
care in the officer taking it, or from failure of the witness fully to 
comprehend interrogatories, may be defective in its statements, or 
the statements made in it may show that the witness is in posses- 
sion of material facts which he was not known to possess at the 
time interrogatories were propounded to him. In such case it would 
certainly be the right of a party to perpetuate the evidence which 
he has taken’ by deposition, and this at the expense of the adverse 
party, if judgment is ultimately rendered against him, and also to 
bring the witness before the court and there examine him upon the 
whole case. In such case the fact that a deposition had been taken 
ought not to prevent the recovery of the entire cost of deposition 
and witness. 

He that forces another to law cannot complain if the entire costs 
of perpetuating and bringing before the court, in the most endur- 
ing, effective and favorable manner all the evidence there is against 
him is imposed upon him if judgment shall go against him. 

The advantage of having a witness on the stand, where full and 
complete examination can be made by counsel accustomed thereto, 
cannot be too highly appreciated. It is the most effective method 
of eliciting all the facts to the witness known, ard we are of the 
opinion, when it is done in good faith, although a deposition has 
been taken to perpetuate the evidence, that it is the right of a party 
to call the same ‘vitness to testify upon the stand, if in bis judgment 


| There is nothing in the record showing what the testimony of the 
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this will more fully develop the facts than is done by the deposition ; 
and that, in such case, it is just that the losing party should pay the 
costs of the deposition and witness. If the purpose of resorting to 
both methods of taking evidence is shown to be to increase the costs 
and thus to oppress the adverse party, the court would have the 
power to impose the costs of the deposition or of the witness on the 
party in fault in thus incurring unnecessary expense. Such purpose 
would have to be shown to the court in some legitimate way, how- 
ever, before it could act on such a question. 

In reference to the cost of the deposition not read, and of wit- 
nesses summoned, but not examined, we are of the opinion, in the 
absence of tacts showing that they were not summoned in good 
faith for the purpose of establishing some issue in the case, or that 
more than two were summoned only to prove the same fact, 
that the ruling of the court below was correct. The simple fact that 
their evidence was not used is not enough to justify the taxing of 
their cost against the party who summoned them. A party must 
prepare evidence for every phase of his case; and it is no infrequent 
occurrence for a witness who can and would testify to some ma- 
terial fact, not to be called, because some witness for the adverse 
party establishes the same fact, or because the fact which he could 
establish is admitted, or in the direction which the case takes be- 
comes unimportant, though before the trial commenced it appeared 
to be important. 

This question was considered by the court of appeals in the case 
of Perry v. Harris, Condensed Reports, 478, with the same result 
which we reach in this case. 

There being no error, the judgment is affirmed. 

AFFIRMED. 


ms 


[Opinion delivered January 29, 1884.] 





Jack Hotmes v. E. McInryre. 
(Case No. 1637.) 


1, CERTAINTY — APPEAL.— The reasons which require an appeal bond to state 
sufficient to properly identify the judgment sought to be revised, equally 
apply to affidavits of the poverty of the party who seeks, by such affidavit, 
to have the action of an appellate court on his case. 


Aprrrat from Grimes. Tried below before the Hon. John R. 
Kennard. 
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The opinion states the case. 
T. C. Buffington, for appellant. 
W. W. Meachum,. for appellee. 


Wire, Carer Justice.— We are of opinion that the district court 
did not err in dismissing the appeal taken from the justice’s court 
for want of a sufficient affidavit of inability to pay costs. 

The affidavit does not state the number of the case in which the 
appeal is taken, nor the court in which the judgment appealed from 
was rendered, nor the nature or the amount of the judgment en- 
tered up against him. From the affidavit itself no one could tell 
what judgment it referred to, as it contains no description which 
would identify it. 

The reasons for which certainty sufficient to properly identify the 
judgment sought to be revised is required in appeal bonds apply 
also to appeals taken upon affidavit of poverty. As they are fa- 
miliar and established by frequent decisions, it will not be necessary 
to repeat them, but it will suffice to refer to some of the cases in 
which they will be found. Tlollis v. Border, 10 Tex., 277; Smith », 
Cheatham, 12 Tex., 37; Horton vw. Bodine, 19 Tex., 280. 

There is no error in the judgment, and it is affirmed. 

AFFIRMED. 

[Opinion delivered January 29, 18S84.] 





Epwarp Conway v. Tue Crry or Beaumont. 
(Case No. 1764.) 


1. DAMAGES — PLEADING.— See statement of case for facts pleaded held insuffi- 
cient to render a municipal corporation liable for damages. 


2. DAMAGES — MUNICIPAL CORPORATION. — In a large class of cases no action for 
damages will lie against a municipal corporation. No fixed rule can be laid 
down which will embrace every character of tort for which such a cor- 
poration is liable; all that can be done with safety is to determine each case 
on its own facts as it arises. Following Lloyd v. Mayor of New York, 1 
Selden, 569; Richmond v. Long, 17 Grattan, 375, and other cases cited. 

8. SAME.— Since a municipal corporation is not uniformly liable for torts of 


the character attempted to be set forth in the petition, it was the duty of the 
pleader to set forth the special facts on which the lapility in the particular 
case was claimed. 


Appray from Jefferson. Tried below before the Hon. W. H. 
Ford. 
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Suit by appellant in the district court of Jefferson county. The 
cause Was tried on a general demurrer and a special exception of de- 
fendant to plaintiff’s petition, the latter going to so much of the 
petition as sought a recovery of punitory damages against the de- 
fendant corporation. The petition charged that, on the Ist of March, 
1883, William Langham, the legally constituted city marshal of the 
city, which was a legally authorized and organized city government 
and public corporation under the laws of the state of Texas, did, 
under an order of the city council of said city, to him directed, tear 
down, carry away and appropriate to the use and benefit of the city, 
unlawfully, a small house owned and occupied by plaintiff in the 
city, as a coffee stand, of the value of $125, and its contents, of the 
value of $147.45, and property of the total value of $306, to 
the damage of plaintiff in the sum of $660; and that the order of 
the city council of the city directed that officer to take down and 
remove the house and other property of plaintiff, with a wicked, 
wilful and malicious intent, knowing the same to be unlawful, to in- 
jure the plaintiff and deprive him of his lawful rights as a citizen 
and destroy bis business, which was a lawful one, and not because 
the said house and property obstructed the travel or passage along 
said Pearl street, and to the damage of plaintiff in the sum of 
$10,000, and prayed citation (which was served acco:dingl\) on the 
mayor and city secretary of thecity. Judgment was rendered upon 
the exceptions, sustaining the same. 


Y Bric n & John, for appellant. 


Tom J. Russell, for appellee, cited: 1 Dillon on Mun. Corp., § 10; 
Bailey v. Mayor, ete., of New York, 3 Hill, 531; Western 8. F. So- 
ciety v. City of Philadelphia, 31 Pa. St., 175; New Orleans R. R. 
Co. v. City of New Orleans, 26 La. Ann., 478; 28 Mich., 228; De 
Voss v. Richmond, 18 Gratt. (Va.), 338. Also, as to acts done in 
execution of powers of the corporation, Child vw. Boston, 4 Allen, 41. 
See, as to liability of municipal corporations, 4 Wait’s Act. & Def., 
p. 682, § 2; Stewart ¢ New Orleans, 3 La., 461; Maximillian ». 
Mayor, 62 N. Y., 160; Central R. R Co. v. Read, 37 IIL, 508; 
Maund v. Monmouthshire Canal Co., 4 Man. & G., 452; Hay v. Co- 
hoes Co., 3 Barb., 42 (attirmed, 2 N. Y., 159); Moore v. Fitchburg R. 
R. Co., 4 Gray, 456; Bath v. Canton, 37 Mich., 199; Chicago R. R. 
Co. v. McCarthy, 20 LiL, 358; Carman v. N. Y., 14 Abb. Pr., 301; 
Hanvey v. Rochester, 35 Barb., 177; 40 N. Y., 442; Quin v. Patter- 
son, 27 N. J. L., 35; 5 La. Ann., 660; 12 id., 15. See Southern L. 
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Rev. (N. 8.), vol. V, No. 2, article “Respondeat Superior,” p. 238, 
§ 5; Clark v. Washington, 12 Wheat., 40; Mears v. Wilmington, 
9 Ired. (N. C.), 73; 11 Gray, 345; Dayton vw. Pease, 4 Ohio, 80; 
Buffalo Turnpike Co. v. City of Butfalo, 58 N. Y., 639; 4 Wait’s 
Act. & Def., p. 419; §$ 9, 10. 

West, Associate Justice.— The petition in this case was defect- 
ive in that it failed to set out such a state of facts as would make 
the appellee liable to an action for damages, if in fact such an 
action would lie at all under the facts here partially disclosed. 

Whatever difference there may be between the courts of differ- 
ent states as to this character of suits (a difference that attention 
was called to by this court in the case of Navasota v. Pearce, 46 
Tex., 525), they all agree that in a certain large class of cases no 
action of this kind will lie against a municipal corporation. 

It is said by all the text-writers and by many eminent judges, 
that no rule on this subject can be so precisely stated as to embrace 
all the torts for which it has been held by some court or another 
that a private action will lie against a municipal corporation. All 
that can be done with safety is to determine each case on its own 
facts as it arises. Lloyd v. Mayor of New York, 1 Seld., 369; R ch- 
mond v. Long, 17 Gratt., 375; Dargan v. Mobile, 31 Ala., 469; 
Stewart v. New Orleans, 9 La. Ann., 461; Hill». Boston, 122 Mass., 
344. 

The rule is sometimes laid down by the text-writers in general terms 
to this effect: that where the act complained of was done in discharge 
of some duty that was public in its character, and not private, then 
the corporation cannot be held liable. 2 Dillon on Man. Corp. 
(3d ed.), ch. 23, sees. 970, 974 to 977 et seq. 

It not, then, being the general rule that municipal corporations are 
uniformly liable for torts of this character, it becomes the duty of 
the pleader to set forth the special facts on which the liability in 
any particular case is claimed. 

It is impossible from the meager statements of the petition to de- 
termine with certainty under what circumstances the acts com- 
plained of took place. There is an averment that the act done was 
unlawful, but how and in what its illegality consisted is not made 
to appear. 

It may perhaps be gathered, or at least inferred, from the peti- 
tion, that probably the house that was removed was occupying a 
part of Pearl street so as to obstruct the travel or passage along 
that street. If that were so, it would seem not only not unlawful 
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for the city council to direct the attention of the city marshal to it, 
but to see that proper steps were promptly taken to abate the nui- 
sance so created. ° 

It does not appear from the statements in the petition that the 
act done was of such a character, or was performed in such a man- 
ner, as necessary, without further averments, to show a cause of 
action against appellee. 

Without dwelling further on the matter, it may be enough to say 
that this is not a proper case in which to consider the question as 
to how far, if at all, municipal corporations are liable for supposed 
torts of the character set up in the petition. All we desire to say 
is that the petition now under consideration in its present form 
does not in this case disclose a cause of action. 





AFFIRMED. 
[Opinion delivered February 1, 1884.] 
W. H. Hearp v. J. W. Buspsy. 
(Case No. 1768.) 
1. EvipeNce.— In a suit against an administratrix to recover money alleged to 


have been collected for plaintiff by her intestate, and not paid over, the 
plaintiff will not be permitted to detail in evidence the transaction between 
himself and the intestate, which it was claimed resulted in an agreement 
between them that the deceased should collect the money and apply it to 
the payment of a note in his hands for collection against the plaintiff. 


Error from Tyler. Tried below before the Hon. W. TH. Ford. 

John W. Busby brought suit against M. L. Cline, administratrix 
of the estate of W. B. Cline, deceased, alleging that W. B. Cline 
had died and was a citizen of Tyler county; that administration 
was pending in that county upon his estate; that Cline, deceased, 
Was an attorney at law; that he, Busby, placed certain school 
vouchers in Cline’s hands for collection as attorney, which vouchers 
were described; that Cline took the vouchers as attorney to collect, 
and promised to collect them and to pay the proceeds to Busby, or 
to appropriate the same to the payment of a certain note, executed 
by Busby to Sutton, which note Cline held for collection. Suit was 
instituted on this note in the district court of Tyler county, on the 
12th day of October, 1875, by W. M. Lewin; that Cline collected on 
said drafts $237.32, but failed and refused to credit the note or pay 
that sum to Busby; that a trust relation existed between Busby 
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and Cline, and that Busby did not know and could not have known 
of the collection and failure to pay, etc., until January, 1877; that 
Busby presented his account against the estate and to the adminis- 
tratrix for allowance as a claim against said estate, and that the 
same was rejected by her. 

The court permitted Busby to give evidence as to transactions 
between the deceased, Cline, and himself in regard to collecting the 
school vouchers and application of the money. 


Stephen P. West, for plaintiff in error. 


West, Associate Justice.— The court erred in permitting the ap- 
pellee to detail in evidence the transactions between himself and 
the intestate, Cline, which resulted in the agreement between himself 
and the deceased that the deceased should collect the school vouch- 
ers in question, and apply the money so received to the payment of 
the Sutton note that was in the hands of the deceased for collection, 

This evidence was very material to appellee’s case, under the aver- 
ments in the pleadings, and the facts should have been established 
by competent evidence. Parks v. Caudle, 58 Tex., 221; Runnels »v. 

Selden, 51 Tex.,48; McCampbell v. Henderson, 50 Tex., 602; Lewis 
v. Aylott, 45 Tex., 202. 

As the case will be reversed, it may not be improper to call the 
attention of the parties to certain other matters disclosed by the 
record. 

There was filed a general demurrer to the appellee’s petition, and 
also, by special exception, the statute of limitation of two years was 
set up. 

The title of the appellee is not fully set out in his petition. His 
ownership of the vouchers is nowhere distinctly alleged. 

It also appears that, after deducting the period of one year after 
the death of Cline, still more than two years have elapsed, after 
the cause of action arose, before the suit was filed. 

In view of another trial, we have deemed it proper to call atten- 
tion to these matters so that the parties can take such further steps 
in the matter as they may deem best. 

The judgment is reversed and the cause remanded. 


RevERSED AND R EMANDED. 


[Opinion delivered February 1, 1884.] 
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J. ©. Woorrers v. C. A. Hatt. 
(Case No. 1648.) 


1, PRESUMPTION OF A POWER.— Though the statute provided that the sale of real 
estate belonging to a county should be made by public auction by some com- 
missioner appointed for that purpose (Pasch. Dig., 1052), yet a grantor donat- 
ing land to a county could, in the instrument creating the right, impose 
conditions for its disposition by county officers in some other manner; and 
where the conveyances of such land thus granted by an individual to a 
county were made for portions thereof for a period of over forty years by 
the chief justices and county commissioners of the county, and the records 
had been burned, leaving no evidence of the character or terms of the original 
grant to the county, the presumption will be indulged that these officers 
acted in pursuance of the powers contained in the grant to the county. 


Error from Houston. Tried below before the Hon. John R. 
Kennard. 


J. Re. Burnett, for plaintiff in error. 
W. A. Stewart, for defendant in error. 


Srayron, Associate Justice.— The terms and conditions under 
which the land on which the town of Crockett was located was con- 
veyed by Gossett to the officers in trust for the county are not 
shown, nor is it shown what power the instrument by which the 
conveyance was made gave to the members of the county court and 
their successors in office. 

The grantor could confer upon them such powers as he saw 
proper, and place such limitations as to the manner and persons by 
whom it should be disposed of as in his judgment or will was neces- 
sary. 

In such case the expressed will of the donor would control the 
matter, although in the instrument by which he conveyed the land 
he provided a method for its disposition other than that prescribed 
by statute for the ordinary conveyance of property belonging to the 
county. 

The statute does provide for the sale of any real estate belong- 
ing to a county at public auction by a commissioner appointed by 
the county court. Pasch. Dig., 1052. Under this statute it was 
in effect held that a county could not at private sale dispose of real 
estate belonging to it in payment of a debt, and that a deed made by 
the clerk, under the order of the county court, for such purpose, did 
not pass title to the land. Ferguson v. Halsell, 47 Tex., 422. 
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In the case before us it appears that the defendant in error holds 
the lot in controversy through a deed made by the chief justice and 
county commissioners, executed in 1854. It is shown that from the 
vear 1837 such has been the manner in which lots in the town of 
Crockett have been conveyed, and in fact the deed through which 
the plaintiff in error claims the property was made by the same 
officers. 

The records of the county seem to have been several times de- 
stroyed, and with them the conveyances made by Gossett to the 
officers of the county court. 

The acts of public officers are to be presumed to have been done 
in the proper manner and in the exercise of legitimate power, unless 
the contrary be shown; and under the facts of this case, nothing to 
the contrary appearing, it is to be presumed that the conveyance 
made by Gossett to the county officers and their successors, in trust 
for the county, gave power to those officers to sell and convey in the 
manner which they are shown to have pursued for nearly a half of 
a century; or that by the proper orders of the county court those 
officers sold and conveyed the land as commissioners in accordance 
with the provisions of the statute; for it would seem that the num- 
ber of commissioners would be unimportant, and there is nothing to 
disqualify county officers from the performance of such acts, if 
appointed thereto. 

Notwithstanding the lot in controversy may have been originally, 
by number, located at a place different to that to which the number 
was subsequently applied, yet it is not perceived that such fact 


} 


would affect the title of the defendant in error to the lot last desig- 
nated, those from whom she acquired title having purchased since 
the lot was located at the place where it is now claimed to be. The 
last location makes the lot the southeast lot in the town, whereas, 
before the change was made, and the row of half lots, of which that 
in controversy is one, was added to the town proper, some lot in 
the block owned by the plaintiff in error was the southeastern lot, 
in the town. The change in the southeastern corner of the town in 
no way affected the right of plaintiff in error to have the lots which 
he had purchased, but it could not extend his right so as to embrace 
land which he had never bought, and which did not appear even to 
be a part of the block which he owned. 

There was a conflict of evidence as to whether the lot of defend- 
ant in error would embrace the improvements made by the plaintiff 
in error. Much of the evidence bearing upon the facts necessary to 
the true location of the lots is of an unsatisfactory character on 
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either side, but it cannot be said that the finding of the court in this 
respect is without evidence sufficient to support it. 

The question whether the plaintiff in error was a holder in good 
faith was one to be determined by the court. The evidence bearing 
upon that question, in addition to the fact that the plaintiff in error 
showed no title to the property in controversy, was conflicting, and 
this being true, the finding of the court below must be deemed con- 
clusive of this question. 

The judgment and conclusions of law given by the court, taken 
together, must be construed as a finding that the plaintiff in error 
was not a holder in good faith, and therefore not entitled to pay for 
improvements. 

The petition alleged that on the 1st day of January, 1879, she 
was in possession of the lot in controversy, at which time she was 
dispossessed by the defendant. The cause was tried on the 29th 
September, 1882, and the judge found rent against the defendant 
for fifty-five months at the rate of $4 per month, and rendered 
judgment for $220. This was error; for there was no pleading 
which would have justified a judgment against the defendant for 
more than forty-five months’ rent. The court, however, without 
any pleading to justify it, computed rent from 23d February, 1878. 

The defendant in error remits $33 of the judgment on account 
of other matters than the over computation of time for which rent 
should be allowed. The judgment will be reversed, and here ren- 
dered for the defendant in error for the lot in controversy and for 
$147 damages, the same being the amount adjudged below, less the 
amount remitted, and the further sum of $40, excess of rent for 
which judgment was rendered below. 

It is accordingly so ordered. 

REVERSED AND RENDERED. 


[Opinion delivered February 1, 1884.] 
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Mary A. Davis v. Avex. Smirna. 


(Case No. 1647.) 


_ 


. SuRVEY — BounpDary.— No superior dignity, in comparing the calls of a sur- 
vey, attaches to the beginning corner over any other; and since course and 
distance must yield when in conflict with a natural object called for ina 
survey, if that natural object is called for at any corner, the lines of the 
survey may be determined by beginning at that point instead of at the cor- 
ner designated as the beginning corner in the field notes. 

. SURVEY.— See opinion for facts under which it was held proper, in determin- 
ing the lines of a survey, to begin at the second corner called for in the 
field notes, which was a point ‘‘seventy varas west of a spring” (about 
the locality of which there was no disagreement), and then, by reversing the 
calls, determine the beginning corner and fix the locality of the survey. 

. ACQUIESCENCE.— In 1858 parties owning land on contiguous surveys took pos- 
session of their respective tracts, leaving a lane one hundred yards wide 
between their fences; the boundary, as claimed by one of the parties, being 
a line running through this lane and terminating opposite a spring called for 
in the field notes. The lane was afterwards, by mutual consent, reduced in 
width to forty feet, by both parties moving their fences towards the center 
of it, the line from opposite the spring still running through it. In 1874a 
surveyor ran a divisional line for the claimants, when one of them, whose 
fence was found to be over the line thus established, withdrew his fence to 
the line then run, where it remained until 1880, when suit was brought by the 
other party against the vendee of him who had moved his fence to establish 
that line. Held: The facts sufficiently established an acquiescence in the 
boundary line fixed in 1874 to estop the plaintiff from disavowing and hold- 
ing up to a different line. 


2 


co 


Apprat from Trinity. Tried below before the Hon. John B. 
Kennard. 

Suit by the appellee in trespass to try title to recover the east half 
of the J. D. Parker pre-emption for one hundred and sixty acres of 
land. Appellee alleged that he was owner in his own right of the 
east half of the Parker survey, and that he was ousted of his pos- 
session on the 6th day of February, A. D. 1880, by appellant; he 
alleged damages at $200. 

Appellants excepted generally to the petition, and specially that 
the land claimed by appellee was not definitely described; pleaded 
“not guilty,” and specially that appellant owned what was known as 
the Beazley or Kilgore survey, and that the same did not conflict 
with the Parker; that appellee claimed the whole of the Parker 
survey of one hundred and sixty acres, and that the same begins 
at a point two hundred and thirty varas south of the southeast 
corner of the George Rose pre-emption survey for three hundred 
and twenty acres, which was older than the Parker survey,— the 
tose having been made in 1853 and patented in 1860, and the Parker 
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surveyed in 1857 and patented in 1862; that the Rose wasa well 
defined survey; that its northeast, northwest and southwest corners 
were all in the timber, and correspond with the calls in the patent; 
that the north boundary line, west boundary and most of the south 
boundary line passed through timber, and were according to the calls 
in the patent, courses, distances, etc., without ambiguity; that the 
Rose survey was well defined, and recognized both in the county sur- 
veyor’s office and the general land office; that from the Rose survey 
there was no difficulty in ascertaining the beginning corner of the said 
Parker; that by making the Parker begin, according to the calls, at 
two hundred and thirty varas south of the Rose southeast corner, all 
the parties would get their guantum of land without conflict with the 
Kilgore, claimed by appellants, and other surrounding surveys. But 
that to make the Rose south boundary line extend from the southeast 
corner east eighteen hundred and sixty-two varas, instead of fifteen 
hundred and five varas, as called for by patent and recognized in 
general land office, would make the Rose too large by seventy or 
eighty acres, and cause conflict and confusion with surrounding sur- 
veys; that the true corner of the Parker was two hundred and thirty 
varas south of the southeast corner of the Rose, and that the south 
boundary line was fifteen hundred and five varas long, and not 
eighteen hundred and sixty-two, as contended for by appellant. 

“Appellee filed a plea denying matters specially set up in the an- 
swer, and alleged that the east and west division line of the Parker, 
owned by appellee, and the Beazley or Kilgore, owned by ap- 
pellant, was “a line run at a point seventy varas west from Nogal- 
las spring, north three hundred and thirty varas to the northwest 
corner of said Beazley or Kilgore;” that Parker field notes were 
correctly stated in petition, and same as given in patent were cor- 
rectly stated; that a division line had been agreed upon between 
the parties for a period of twenty years; that fences had been 
erected, and that the middle of the lane was the recognized bound- 
ary between them, and that appellant, up to the time appellee pur- 
chased, claimed no land west of that line; and that appellee and 
those under whom he claimed had had actual possession of the land 
west of the division line for more than ten years before appellant 
unlawfully entered on same, and appellee claimed right to same by 
the statute of limitation of ten years, and prayed that he have pos- 
session and for damages, as in original petition. 

The case was submitted to the court without the intervention of 
the jury, and judgment was rendered in favor of the appellee for 
the land as claimed by him. 
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The following sketch represents the Parker and Kilgore surveys 
as shown on the map of the general land office: 
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W. A. Stewart, G. W. Granbury and Robb & Stevenson, for 
appellant. 


J. R. Burnett, for appellee. 


Wir, Curer Justice.— This suit grew out of a disagreement 
between the plaintiff and defendant as to the beginning corner of 
the J. D. Parker grant, under which the plaintiff claimed title to the 
land in controversy. This corner is described in that grant as 
being two hundred and thirty varas south of the southeast corner 
of G. Rose’s pre-emption claim, and a mound was made by the sur- 
veyor to identify it, there being no timber convenient for bearing 
trees. The first line of this survey is described as running east 
nine hundred and five varas to a mound made by the surveyor 
seventy varas west from a spring called Nogallas spring. 

The plaintiff below claimed that if the southeast corner of the 
tose pre-emption could not be identified by any natural or artificial 
objects, from which the two hundred and thirty varas could be run 
to fix his beginning corner, the true method of finding it was to re- 
verse the course of the first line, and begin at the second corner, 
which could be easily identified, and run nine hundred and five varas, 
and then establish the initial point of the survey. 

The defendant, who claimed under the adjoining Kilgore survey, 
contended that inasmuch as the southwest corner of Rose was well 
defined and marked, as well as the two preceding corners and the lines 
between them, his (Rose’s) southeast corner must be ascertained by 
running the course and distance called for between the latter and 
said southwest corner. This would locate the southeast corner of 
the Rose pre-emption some three hundred and fifty-seven varas west 
of the point where the plaintiff’s method of finding his beginning 
point would place it, and give to the defendant the land in contro- 
versy. 

There is no principle better settled than that where course and 
distance are in conflict with the natural or artificial objects called 
for in a survey, the former must yield and the lines of the land be 
determined by the latter. Stafford v. King, 30 Tex., 257; Hubert 
v. Bartlett, 9 Tex., 103. 


It is also held in the same connection that the beginning corner 
of a survey is of no higher dignity or importance than any other; 
and where the natural object called for is found at any corner, the 
lines of the survey may be determined by commencing at that point 
instead of the beginning corner. Phillips v. Ayres, 45 Tex., 601. 
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If we apply this rule to the Parker tract we can commence at the 
second corner, which is identified by the spring, and ascertain the 
beginning point by reversing the course and running the proper dis- 
tance. If we pursue the method contended for by defendant, we 
wholly disregard this natural object, and are governed by course 
and distance alone throughout the entire survey. 

Whilst the method for which plaintiff contends seems to be the 
correct one under the rules of law already stated, in the present case 
it has additional reasons to support it. 

It appears from the evidence that at the point where the defend- 
ant locates the Rose southeast corner there are no signs of the land- 
marks which the field notes call for at that point. These landmarks 
as called for are two pine trees, nine and twelve varas distant in 
opposite directions from the corner. But the surveyor found at the 
above point no marked trees, but only a cluster of pines in a differ- 
ent direction from that called for by the survey. But at the place 
where plaintiff says corner is established, timber is found correspond- 
ing to these bearing trees and at the proper distance, though their 
direction from the corner is the reverse of what it should be, which 
frequently happens, as surveyors testified on the trial. 

Again, for a distance of one hundred varas from this corner, in 
the direction called for by the line of the Rose survey, running from 
thence, timber is found having old marks upon them, apparently 
made with a hack-knife. Though these marks are different from 
those made on the other lines of the tract, they were proven to be 
such as are made by surveyors. Moreover, the proof shows that by 
running the second line of the Parker grant from the second corner, 
as claimed by plaintiff, the proper direction and distance to his third 
corner, we find that corner to be well identified as called for in his 
patent. 

There were other circumstances tending to show that plaintiff 
contended for the true location of the Rose southeast corner, and his 
own beginning point. The principal facts relied on, in addition to 
those already stated by defendant, to counteract the force of this 
testimony were the absence of marks upon trees when they might 
have been made upon the lines and at the corners contended for by 
the plaintiff. These can hardly be considered sufficient to overcome 
the proof offered to establish plaintiff's theory of the locality of the 
lines of the two surveys. 

But if it were under ordinary circumstances sufficient for this pur- 
pose, the plaintiff's case was further supported by evidence of the 
declarations of the surveyor who originally made the Parker survey, 
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upon which it was patented (admitted without objection), that the 
lines claimed by plaintiff were those actually ran by him. 

Plaintiff further established by abundant testimony that the divis- 
ion line between himself and the defendant, as claimed by him, had 
been acquiesced in for many years by the different parties who had 
owned the respective tracts under which each of the parties to this 
suit claimed title. 

The surveys were made and the original grantees took possession 
of their respective tracts in 1858. T hey built fences, and otherwise 
improved their lands near their mutual boundary, and kept a lane 
one hundred yards wide between these fences. The boundary, as 
claimed by plaintiff, ran lengthwise through this lane, and the spring 
was about the mouth of it. In the course of time these adjoining 
owners removed their fences towards the center of the lane, leaving 
it only thirty or forty feet wide. Both recognized the lane as their 
division line, and each cultivated to the fence on his side. The hus- 
band of the defendant, as far back as 1858 or 1859, lived on the 
Kilgore tract — the one owned by her,— and he respected this lane as 
the division line up to the date of his death. About 1873 or 1874, 
whilst one Harden was owning and occupying the east half of the 
Parker tract, and the present plaintiff the Kilgore, a surveyor ran 
their division line for them and fixed it where plaintiff claims it 
should be, and Harden moved his fence back to that line, and that 
fence was in the same place in 1879 or 1880. 

These facts, we think, sufficiently establish an acquiescence on the 
part of the owners of the Kilgore survey in the division line as 
claimed by plaintiff to estop them from now disavowing it and 
denying the right of plaintiff to hold up to such boundary. Each 
tract of land passed into the possession of different owners, none of 
whom ever claimed beyond the established boundary. Parker sold 
to his immediate vendee whilst he was inclosed and in possession 
up to the lane. The original owner of the Kilgore tract did the 
same to his vendee. Parker’s vendees sold under similar cireum- 
stances, the party in possession of the Kilgore tract standing by and 
asserting no right to any part of the land which the purchaser took 
possession of under the title derived through Parker. Davis, the 
husband of defendant, in his life-time laid no claim to the land west 
of the lane occupied by the owners of the Parker tract. Not until 
after his death, and some twenty vears after the original establish- 
ment of this boundary line, did his widow, the present defendant, 
assert a right to the west of that boundary, and her claim was 
immediately repelled by the plaintiff and steps were taken by him 
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to recover up to the established division line. Hefner v. Downing, 
57 Tex., 580. Acquiescence was thus fully proven, and the plaintiff 
properly recovered the judgment rendered below, and it is affirmed. 
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AFFIRMED. 
[Opinion delivered February 1, 1884.] 


F. G. Evanston v. Tue G., C. & Santa Fe R. R. Co. 
(Case No. 1641.) 


DEPOSITIONS — EXAMINATION OF WITNESS.— It is proper to ask a witness ona 
cross-examination any question that may be pertinent to the matter to be 
decided by the jury; and any fact to show a bias in the evidence of the 
opposite party is admissible whether the same be offered by the examina- 
tion in chief or on cross-examination, 

SameE.— This rule is not confined to such questions as will show bias of the 
witness; for the purpose of showing this. or falsity in his main statement, 
a witness may be examined upon collateral matters; but it extends to an 
examination into all matters connected with the res gestce 

CROSS-EXAMINATION OF WITNESS.— On a cross-examination inquiry may be 
made into the situation of the witness in respect to the parties and to the 
subject of litigation,— his interest, his inclinations and prejudices, his means 
of obtaining a certain and correct knowledge of the facts about which he 
testifies, the manner in which he uses those means, his power of discern- 
ment, memory and description, may be fully investigated and ascertained, 

CROSS-EXAMINATION.— While the rule that only such evidence as is relevant 
to the matter in issue is admissible applies to the cross-examination as well 
as the examination in chief of a witness, it is not applied with the same 
strictness to a cross-examination. 

WitTnNess.— Any fact which bears on the credit of a witness is a relevant fact; 
and this whether it goes to his indisposition to tell the truth, his want of 
opportunity to know the truth, his bias, interest, want of memory, or other 
like fact. 


. PRACTICE — DEPOSITION.— That cross-interrogatories to a witness sought in- 


formation regarding matters to which the witness testified in a former depo- 
sition affords no reason for striking them out. 

DEPOSITION.—-See opinion for facts under which it was held that the taking 
of the deposition of a witness by the same party a second time in the same 
suit was an irregularity, unless done by leave of the court. When done, it 
is the right of the adverse party not only to question the witness about all 
such matters as were covered by the direct interrogatories in the second 
deposition, but also about all matters about which the witness testified in 
his first deposition. 

VERDICT.— When there is evidence before the jury, upon which, under the 
instructions, the jury would be authorized to return a given verdict, it can- 
not be said that such verdict is contrary to the charge given. 

CHARGE OF COURT.—In an action for damages against a railway company 

for injury done _a little child by the company’s negligence in leaving un- 
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fastened a turn-table, whereby the child playing on it was hurt, there was 
evidence tending to show that the table was well fastened, that it could not 
have been unfastened by a child of tender age, and that it was unfastened 
by those old enough to be responsible for their negligences. Held, it was 
the duty of the court to give an instruction fairly submitting to the jury 
whether the servants of the corporation had so fastened its turn-table that 
children non sui juris could not have unfastened it and used it. 


Error from Washington. Tried below before the Hon. I. B. 
McFarland. 

F. G. Evansich, Jr., joined by his father, sued defendant in error 
for damages for injuries received on its turn-table, alleging that his 
injuries were caused by its leaving it unfastened, unguarded and un- 
inclosed, whereby plaintiff, who was seven years old, played on it 
and was hurt. 

Answer by general and by special demurrers; also by general 
denial and by special answers. Judgment for defendant. 

The pleadings were the same as on aformer appeal. See 57 Tex., 
126. 

The opinion states all facts necessary to its proper understanding, 
except the general charge of the court, which, exce pt as stated in 
the opinion, was in harmony with former decisions. 


F. D. Jodon and Breedlove & Ewing, for plaintiff in error, cited: 
Rhius et a/. v. Blake, 1 Texas Law Rev., 241; Wentworth v. Craw- 
ford, 11 Tex., 132; I. S., arts. 2223, 2224, 2995, 2235, 2236; Weeks on 
Law of Depositions, sec. 238, p. 267; sec. 374, p. 445; sec. 370, bot. 
p. 440; sec. 395, p. 462; secs. 238, 502, 524, pp. 581, 583; secs. 400, 
534; 1 Wharton’s Law Ev., sees. 408, 410, 527, wae 1 Greenl. Ev., 
sec. 446; Evansich v. G., C. & Santa Fe R. R. Co., 57 Tex., 128. 


Ballinger, Mott and Terry, for defendant in error, cited: 1 Dan. 
Ch., 920, 922; Allen v. Babcock, 15 Pick., 56; Jones v. Lucas, 1 
tand., 268; Bailey v. White, 13 Tex., 118; McFarland ». Hall, 17 
Tex., 690; Gilliard v. Chessney, 13 Tex., 337; Jordan v. Brophy, 41 
Tex., 283. 


Srayron, Assocrare Justice.— The first assignment of error calls 
in question the correctness of the ruling of the court below in 
striking from a commission certain cross-interrogatories which the 
appellant filed to one Hemming. 

It appears that the defendant in error had once taken the deposi- 
tion of Hemming in the case, and that afterwards, desiring to inter- 
rogate him in regard to some matters of which inquiry had not 
been made directly in former interrogatories, in reference to which, 
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however, the witness had made some statements in the deposition 
already taken, the defendant in error filed interrogatories again to 
Hemming, which were crossed by the plaintiff in error. A com- 
mission seems to have issued to take the deposition of the witness, 
and this contained the direct and cross-interrogatories on file. 

At this stage of the matter the defendant in error moved the 
court to exclude twenty-one of the cross-interrogatories which were 
designated by number. 

The grounds for this motion were: 

Ist. They were not in cross-examination upon any matter in- 
quired of in chief. 

2d. They were not relevant to any issue in the cause. 

3d. They were repetitions of matters fully answered in witness’ 
former deposition. 

4th. They were improper and objectionable in form and sub- 
stance. 

5th. They tend to increase the cost of the case to no useful or 
legal purpose. 

The motion was sustained, and another commission was directed 
to issue, not tocontain the cross-interrogatories thus stricken out, and 
upon this commission the deposition was taken, and it, as well as 
the deposition formerly taken, were used on the trial. 

The interrogatories excluded, as well as the direct interrogatories 
on which the second deposition was taken, are made a part of the 
bill of exceptions, as are also the direct and cross-interrogatories 
upon which the first deposition was taken. Both depositions were 
used on the trial and are made a part of the statement of facts. 

There is nothing in the answers to the cross-interrogatories upon 
which the second deposition was taken which indicates that the 
cross-interrogatories which were not stricken out were in substance 
the same as those stricken out, except in two instances in which 
answers are found which are in substance answers to two of the 
cross-interrogatories stricken out. 

No critical analysis of the rejected interrogatories will be at- 
tempted ; suffice it to say that they were such, in the main, as tended 
to show the situation of the witness at different periods when facts of 
which he testified occurred; such as would test the accuracy of the 
memory of the witness by comparison of the statements to be made by 
him with those made by him in the former deposition ; such as would 
so identify his locality with that of others who testified in the case as 
to the different times when acts and facts of which he spoke oe- 
curred, as to give to the testimony of such other persons, in regard 
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to acts which the witness stated he performed, a weight which the 
evidence of such persons could not have unless they were shown to 
have been with or near the witness at the time he claimed to have 
performed certain material acts and to have seen certain things which 
were material in the case; such as might enable the jury to give the 
proper weight, if it was entitled to any, to the fact that the witness 
was not directly interrogated upon the first deposition in regard to 
some of the material matters to which the direct interrogatories on 
which the last deposition was taken refer; such as would have ex- 
plained or accounted for the failure to file such interrogatories at 
first, or tend to show that their absence resulted from the failure of 
the witness, in conversations which he may have had with the agents 
or attorneys for the defendant in error, prior to taking the first deposi- 
tion, to relate to them his knowledge of some of the most material 
facts in the case. 

The several grounds upon which the motion was based will be 
considered in the order in which they were made. 

The first ground of objection assumes that no questions can be 
asked on cross-examination except such as bear directly upon some 
direct interrogatory; that the cross-interrogatories must be confined 
to the question propounded and to be answered on the direct exam- 
ination. 

That such is the rule in some of the states is true, while in others, 
and in England, a different rule is adhered to. Wharton’s Law of 
Evidence, 529; 1 Greenleaf, 445. 

In Wentworth v. Crawford, 11 Tex., 133, in speaking on this sub- 
ject, Lipscomb, Justice, said: “ We are aware that some dicta are to 
be found, from respectable names, that the cross-examination must 
be confined to the questions propounded and answered on the exam- 
ination in chief, but this is not believed to be the established doctrine 
on the subject. We believe that it is regular to ask a witness, on a 
cross-examination, any question that may be pertinent to the ques- 
tion to be decided by the jury; and that any fact, to show a bias on 
the evidence of the opposite party, is admissible, whether the same 
be offered by the examination in chief or cross-examination.” 

This rule is not confined to such questions as will show bias of the 
witness; for the purpose of showing this, or falsity in his main state- 
ment, a witness may be examined upon collateral matters; but it 
extend? to an examination into all matters connected with the res 
geste. Wharton’s Law of Evidence, 529, 532. : 

Upon cross-examination an inquiry may be made “into the situa- 
tion of the witness with respect to the parties and to the subject of 
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litigation; his interest, his motives, his inclination and prejudices, his 
means of obtaining a correct and certain knowledge of the facts to 
which he bears testimony, the manner in which he uses those means, 
his power of discernment, memory and description” may be fully 
investigated and ascertained. 1 Greenleaf, 416; Starkie on Evi- 
dence, 195. 

The rule that only such evidence as is relevant to the matter in 
issue shall be introduced governs not only in the direct examination 
of a witness but also in the cross-examination. The rule, however, 
is not applied with the same strictness in a cross-examination as it 
is in the examination in chief, and the main difficulty arises in de- 
termining whether given testimony is relevant or not. 

As all issues of fact must be determined by the testimony of wit- 
nesses, it would seem that any fact which bears upon the credit of 
a witness would be a relevant fact, and this whether it goes to his 
indisposition to tell the truth, his want of opportunity to know the 
truth, his bias, interest, want of memory, or other like fact. Win- 
ston vw. Cox, 38 Ala., 274. 

That the cross-interrogatories sought information on matters in 
reference to which the witness had testified in a former deposition 
was no reason for striking them out. 

Some of the answers in the former deposition were not clearly 
responsive to the interrogatories, and because they were not so full 
as the defendant desired, was evidently the reason why it was 
thought necessary to take the deposition of the witness again. 
Under such circumstances it was highly proper that the pla.nuff 
should fully interrogate him in reference to such matters. 

The taking of the deposition of the witness the second time was 
an irregularity, unless done by leave of court, and in such case it 
was the right of the adverse party to interrogate the witness, not 
only upon such matters as were covered by the direct interrogatories 
upon which the second deposition was taken, but also upon all mat- 
ters in reference to which he had testified by former deposition. 
This method of testing the memory of the witness was one of the 
most effective which could have been pursued, as was it one of which 
the adverse party could have the least ground for complaint. 

The objection to the form and substance of the interrogatories was 
of the most general character and pointed out no particular matter 
in which, either in form or substance, were they improper. Such 
being the case, and counsel for defendant in error in their brief de- 
clining to enter into the consideration of the question, this objection 
will not be further considered. 
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The charges given by the court without request, taken in connec- 
tion with the charges given at the request of the plaintiff in error, 
while some of them may not have been technically correct, presented 
the case to the jury quite as favorably as he was entitled to have it 
presented, and we are of the opinion that the jury could not have 
been misled by any charge given, or the defendant in error, in view 
of the charges given, in any way prejudiced by the refusal of the 
court to give charges asked by him which were refused. 

It is claimed that the verdict was contrary to the law as given in 
charge to the jury, There was evidence before the jury upon which, 
under the instructions given, the jury would have been authorized 
to find as they did, and when this is the case, it cannot be said that 
the verdict is contrary to the charge given. If the charge be erro- 
neous, that is matter for a different assignment. 

There is evidence tending strongly to show that the turn-table on 
which plaintiff in error was injured was unfinished, and that it was 
as well secured as, in its unfinished condition, it could be; that it 
was so fastened that children non sui juris could not unfasten or 
use it; and that it was unfastened and used by boys of age sufficient, 
perhaps, to be responsible for their own negligent acts. 

Under this state of facts the court should have given an instruc- 
tion to the jury which would have fairly submitted to them whether 
the servants of the defendant in error had so fastened its turn-table 
that children non sui juris could not have unfastened and used it; 
for if so, and the turn-table was unfastened and used by other per- 
sons not under the employment, control or direction of the defend- 
ant in error, of age and intelligence to be responsible for their own 
negligent acts, and injury resulted therefrom to another, it could 
not be said that negligence of the defendant in error was the prox- 
imate cause of the injury. Wharton on Negligence, 134-155; 
Shearman & Medfield on Negligence, 269. 

Charges presenting this question were asked by the defendant in 
error and refused. The fourth charge asked and refused should 
have been given, and, with some slight modifications, the third 
charge asked and refused would have been proper. This matter is 
referred to for the reason that they are likely to arise on another 
trial. 

For the error in excluding from the commission the cross-interrog- 
atories which were stricken out, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 





[Opinion delivered February 1, 1884.] 
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B. P. Epwarps v. JAmes CoNNOLLY ET AL. 


(Case No. 1593.) 


1. DeLIvery.—In a proceeding under the statute to try the right of property 
a claimant’s bond was executed, and on a trial the property was adjudged 
to be subject to the levy; judgment was rendered requiring the property to 
be returned, and for execution. The property levied on consisted of a 
sorghum mill and evaporator, which were so heavy as to require wagons to 
remove them. Held, that a tender, by the claimant, of the property back 
to the officer, which was at that time not visible to the parties, but ten or 
fifteen miles removed from where the tender to return it was made, did not 
constitute such a return of the property as is contemplated by the statute, 

For facts on which the opinion is based see statement of case. 








i Error from Burleson. Tried below before the Hon. Spencer 
in Ford. 
| Suit by James Connolly, J. C. Womble and J. L. Dean against 
Edwards and one BL. B. Hunt, constable, etc., as defendants, to en- 
| join an execution in favos of the appellant against the appellees, 
based upon a forfeited claimant’s bond, executed by Connolly as 
| | principal and the other appellees as his sureties, and a judgment of 
H | the court thereon on a trial of the right of property. The judg- 
| ment and execution were for $500, the value of the property 
claimed, and $50 damages. By the writ of injunction the whole 
judgment and execution were enjoined. On the final trial, the in- 
| junction was perpetuated as to the $500 and dissolved as to the $50, 
| The chief controversy on the trial was whether or not the plaint- 
iffs had complied with the condition of their bond by making due 
ih return of the property claimed, in a proceeding for the trial of the 
H | right of property, in as good condition as when it had been de 
livered to the claimant; the plaintiff alleged such a return and the 
acceptance of the same by the officer; the defendant denied that 
| any proper return had been made to the officer, or that he had ac- 
| 
| 


cepted of it as tendered, and denied that the property was in as 
good condition as when it had been delivered to the claimant. 

As to the alleged return of the property and its acceptance by 
the officer, the testimony was as follows: The property levied on, 
| consisting of a sorghum mill and evaporator, was cumbersome and 
| bulky, and required to be moved from place to place by wagons; 
' | they made two or three wagon loads; the property when levied on 
Hi | was at Dean’s store, in the western portion of Burleson county, and 
was there delivered by the officer to the claimant on the execution 
Hi | of his oath and claim bond, October 10, 1876; it was afterward re- 
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moved by the claimant and defendant in execution to a point 


twenty miles distant in the Brazos bottom in the eastern portion of 


the county, where it was used in taking off a sugar crop. While it 


remained at this point it was again levied on by the constable, 
Hunt, as the property of the claimant, under an execution against 
him in favor of one G. W. Rogers. Pending this levy, the prop- 
erty remained in the custody of one Henry Hodges, as the agent of 
the constable. On the 19th of March, 1877, the claimant, Connolly, 
and his surety, Womble, were in the town of Caldwell, which is the 
county seat of Burleson county, and the place of the constable’s 
office and his usual place of business, and there met the constable 
and A. W. Mclver, Esq., who was the attorney of Rogers, plaintiff 
in the execution against Connolly, at the office of said McIver, and 
it was then and there agreed between the plaintiffs Connolly and 
Womble and the said McIver that the principal and interest of the 
Rogers debt should be discharged by Mclver taking the note of 
Dean and Womble, due at a future day, for the amount of the 
togers debt, which was done; it was also agreed by the constable 
that the costs due the various officers under execution should be 
paid by the surety, Womble, to whom the constable agreed to look. 
The costs were not paid at the time, but were paid subsequently 
during the course of the same day. On arriving at this agreement, 
Mclver directed the constable to release the property to Connolly, 
which he did verbally, Connolly accepting in the same manner. 
The parties then separated, the constable going into a neighboring 
store about one hundred yards distant. After an interval of some 
ten minutes, Connolly again sought the constable and said to him, 
“T now tender back the mill and evaporator to be sold under the 
Edwards and Hale execution.” The officer suggested that they 
should go back to Judge MclIver’s office, which theydid. There was 
some conflict as to the further details of this interview. The 
plaintiffs’ witnesses stated that Connolly repeated to the officer 
what he had previously said to him at the store, to the effect that 
he now tendered back the property to be sold under the Edwards- 
Hale execution; that the officer made no reply, and that they con- 
strued his silence as an acceptance of the tender. The defendant’s 
evidence was to the effect that the officer refused to receive the 
property under the circumstances, giving as a reason for his refusal 
that the machinery was twelve or fifteen miles distant, and that he 
could not, as the law required him to do, see and compare it with 
its condition at the time of its delivery to the claimant. The 
property was at the time still in the Brazos bottom, the parties 
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being at Caldwell. The distance between the two places was ten 
or twelve miles; two or three wagons would be required to move 
the machinery, and the cost of bringing it to Caldwell would have 
been $10 or more. It would have cost about $20 to carry it back 
to Dean’s store, where Connolly had received it from the officer. 


Sayles & Bassett, for plaintiff in error, cited: Pasch. Dig., 5310, 
5316; Webster’s Dict., “Return;” Cotton Press Co. v. Bradley, 52 
Tex., 600; Deel v. Berry, 21 Tex., 463; Hardin v. Titus, Dallam, 
622; 2 Greenl. Ev., 8$ 609, 610, 61la; 2 Pars. Cont., 649--651; 


Smith’s Merce. Law, 608-10; Hyatt v. Adams, 16 Mich., 199. 
No briefs on file for defendant in error. 


West, Assoctate Justice.— We are of opinion that the evidence 
in this case does not disclose such a delivery and return of the prop- 
erty in question to the officer as is required by the statute. 

The law (Pasch. Dig., art. 5316), by its terms, contemplated some- 
thing more than was done in this case. Under the law the whole of 
the property is to be returned. It is also to be returned in as good 
condition as the party received it. In order to determine whether 
all the property is returned, and to learn whether it is in such a con- 
dition as would authorize him under the law to receive it, the officer 
should be placed in such a position to the property that he can in- 
spect it. There must be, in fact and in truth, an actual return and 
delivery. 

In his chapter on Bail and Delivery Bonds, alluding to the latter 
class of bonds, Mr. Drake, speaking of the delivery of the property 
necessary to a compliance with such a bond, uses the following 
language: “ Thi delivery must hy an actual OnE - that is. the prop- 
erty must be brought and pointed out, and offered to the officer. 
Therefore, when a forthcoming bond was given for a slave, and the 
principal, on the day the slave was to be delivered, met the officer 
crossing the street rapidly, and said to him, ‘ Here is the boy; I 
have brought him to release J. on that bond ;’ and the officer replied, 
‘Very well;’ but the slave was not pointed out and the officer did 
not see him, it was held to be no proper delivery.” Drake on At- 
tachment (5th ed.), sec. 335. 

We do not wish to be understood as meanin® to say that under 
no circumstances whatever would a delivery be good, except when 
the property was actually turned over to the officer. 

There might be cases where the property was of such a character, 
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as a very large stock of goods in a warehouse, or where the prop- 
erty consisted of very numerous or very bulky articles, that the 
delivery of the key of the house, or a delivery of the property in 
some such mode as the law recognized as a delivery of property, 
might in some cases be sufficient if accepted by the officer. 

What we mean to decide is, that to constitute such a return of 
the property as is contemplated by the law, something more must 
be done than was done in this case. Something that in fact and in 
law is a return of the property to the possession and control of the 
officer. 

Nor does the evidence show very satisfactorily that the officer 
ever consented to receive the property in the manner in which it 
was offered or to recognize the tender as made. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 1, 1884.] 





DB. & J. Bonarr v. Aaron Waaa. 
(Case No. 1782.) 


1, Practice — BILL orf EXCEPTIONS.— In a suit for damages for injuries received 
from a battery by defendant, exception was taken to the action of the court 
below in sustaining an objection to the following question: ‘For what 
purpose did you strike Waag” (the plaintiff), The bill of exceptions failed 
to reveal the objection stated to the question. Held, that the bill of excep- 
tions was not in accordance with rule 57, and the ruling below would not 
be revised. 


Aprrat from Galveston. Tried below before the Hon. W. H. 
Stewart. 

The suit was brought by appellee to recover damages for injuries 
received in being beaten by appellants. There was nothing peculiar 
either in the brawl out of which the suit grew, or in the instruc- 
tions given or refused, that illustrates any principle which is worth 
the time or space given to explain the proceedings below. The 
charges given, as well as those refused, were quite lengthy, and in 
view of the opinion are not inserted. 


Finley & Wilson, for appellants. 


James B. Stubbs, for appellee. 
Vout, LXI—3 
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West, Associate Justicr.— The bill of exception taken to the 
action of the court in refusing to allow the appellant Ben Bonart 
to answer the question asked him, as to the purpose that induced 
him to strike the appellee, does not show, as it ought to do (see 
District Court Rules, No. §7), what was the objection of appellee to 
the question. 

In the state of the record, as we are not advised of the character 
of the exception taken to the evidence, we cannot revise it. Nor 
is the action of the court in this respect assigned as one of the 
grounds on which the motion for new trial was based. 

It appears, however, from the statement of facts, that the witness 
did, as a matter of fact, without objection, detail fully and at con- 
siderable length all that transpired just before and during the assault 
complained of. As the matter is now presented to us, we cannot 
say that the action of the court, in this respect, was erroneous or 
prejudicial to the interests of the appellants. 

The refusal of the court to give certain charges asked by the ap- 
pellants, and in laying down certain propositions for the considera- 
tion and guidance of the jury, in its main charge, is also complained 
of. While the charge of the court is not entirely unobjectionable, 
and it would not have been improper to give some of the instruc- 
tions asked by the appellant that were not given, yet, taking the 
charge as a whole, it gave the jury the law applicable to the case in 
hand with sufficient clearness and certainty. 

In giving the charges complained of, and in refusing to give the 
instructions asked, no material error was committed. 

Upon examining the whole case, we are of the opinion that the 
record discloses no error that demands a reversal, and the judgment 
is accordingly affirmed. 

AFFIRMED, 

[Opinion delivered February 1, 1884.] 





Joun O’Nettz v. Erten Brown, Apw’x 
(Case No. 4533.) 


1, EVIDENCE — WITNESS — BURDEN OF PROOF.—One against whom a judgment 
had been rendered on service of process by publication applied, under art, 
373, within proper time, for a new trial, and obtained it, but after the 
former plaintiff's death, whose wife, as executrix, was made defendant. The 
deceased plaintiff had testified on the former trial, and his evidence them 
given was offered on the second trial. Held: 

(1) The former evidence was admissible on the second trial, notwithstand- 
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ing defendant, who had been cited by publication, was not actually present 
in person or by counsel. 

(2) The evidence of the deceased plaintiff on the former trial being admis- 
sible, and the reason of the statute which excludes one party from testifying 
in regard to transactions with another party who is dead ceasing, the 
adverse party, also, was a competent witness. 

(3) After the new trial was granted the burthen of proof did not rest as 
it would after new trial of a cause in which both parties were present. The 
new trial under the statute after judgment, on service by publication, is not 
alone to be a trial of the old cause of action, but a trial on the allegations of 
the petition for new trial and the answer thereto. In this new proceeding 
the former defendant becomes a quasi plaintiff; the burthen of proof rests 
on him, and he must show prima facie that the former judgment was wrong. 

2, ACTION — PARTNERSHIP.— Ordinarily an action will not lie by one partner 
against another during the continuance of the partnership, to recover money 
alleged to have been contributed by the plaintiff to the firm, which should 
have been paid in by his copartner. 

8. Fact CASE.— See opinion for facts insufficient to authorize the judgment of 
the district court. 


Error from Grayson. Tried below before the Hon. Joseph Bled- 
§0€. 

On January 20, 1879, John Brown (the intestate of defendant in 
error, Ellen Brown) brought suit in the district court of Grayson 
county against O'Neill, plaintiff in error, and cited him by publica- 
tion. He alleged that he and O'Neill were partners; that the lat- 
ter was indebted to him in various sums of money, on account of 
the partnership business. On November 13, 1879, he recovered a 
judgment against O’ Neill for $480.46. 

On Septémber 1, 1880, plaintiff in error filed his petition in said 
court, properly verified, and prayed that said judgment be set aside 
and a new trial granted him. 

On September 20, 1881, he amended his original petition, and al- 
leged that he knew nothing of the proceedings against him until 
after the judgment was rendered; that he was not indebted to 
Brown, or to the firm of Brown & O'Neill, at the date of the judg- 
ment; that he had a good defense to the suit, which he would have 
made had he known of the proceedings against him; that the judg- 
ment should be set aside, because no statement of the facts proven 
was made out and filedS that Brown had converted to his own use 
and disposed of a large amount of property belonging to the firm 
of Brown & O'Neill, for which he had never accounted; that it was 
wrong and oppressive to sell his (plaintiff's) interest in the partner- 
ship assets, and not sell the entire partnership property, and that 
the judgment was obtained through fraud on the part of Brown. 
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He prayed that the judgment and the sales made thereunder be set 
aside and that a new trial be granted him. 

The defendant answered: 1st, by general demurrer; 2.1, by special: 
exception to that part of the petition which sought to set aside the 
sale of the property which had been made under the judgment; 
8d, general denial. 

(It does not appear that there was any action of the court upon 
the demurrer or special exceptions.) 

Judgment for the defendant. 

Plaintiff filed a motion for a new trial. This motion set out all 
the grounds upon which the plaintiff in error relied in the supreme 
court for.a reversal. 

The assignment of errors presented the same grounds as the 
motion for a new trial. 

It appears from the record that in 1877 Brown and O'Neill agreed 
to buy a farm, farming implements and work stock, etc., and to 
begin the business of farming in partnership. Drown was to pay 
two-thirds of the purchase money and expenses, receive two-thirds 
of the profits, and own two-thirds of the property when pid for. 
O’Neill was to have the other third. Drown had a large family and 
O’Neill was a single man. 

In the fall of 1877 they bought three hundred acres of land for 
about $2,700, and immediately began preparations for the next 
year’s crop which they made, O'Neill remaining on the place until 
about the close of the year 1878, when he left the place for some 
reason — he said because Brown mistreated him. Ile went to Mon- 
tague county, where he had lived ever since. Brown still remained 
and cultivated the place. 

January 20, 1879, Brown brought suit against O'Neill, alleging 
that his resilence was unknown, and recovered the judgment for 
$480.46, as alrea‘ly stated. 

In December, 1879, Brown caused an execution to issue, by virtue 
of which O’Neill’s interest in the real estate was sold, and Browa 
bought it for $250. 

Brown died in February, 1880. Ilis wife (defendant in error) was 
appointed administratrix, and in July, 1850, she caused another 
execution to issue, under which she bought O Neill’s interest in the 
personal property for $387. 

The judgment in the case of Brown »v, O'Neill (which is com- 
plained of in this suit) is not set out in the record though the sub- 
stance of it is given. 
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C. N. Buckler, for plaintiff in error. 
No briefs for defendant in error have reached the reporter. 


Detany, J. Com. Arr.— The different assignments of error pre- 
sent a series of reasons why the court erred in overruling the mo- 
tion for a new trial. The first position assumed is, that the court 
should have granted a new trial because the judgment in the case 
of Brown v. O'Neill was void —the court which rendered it having 
never acquired jurisdiction over the person of O'Neill. Ie was 
cited by publication and there was no attachment against his prop- 
erty. 

Upon this part of the case appellant presents the following prop- 
osition: * No valid personal judgment can be rendered against a 
defendant, in an action not in rem, on a money demand, without 
personal service of process upon him.” And he refers us to the cases 
of Webster v. Reed, 11 Howard, and Pennoyer v. Neff, 5 Otto. 

We must decline to enter upon the discussion of this question. 
Our statute provides for citation by publication to non-resident de- 
fendants, and to those whose residence is unknown. R. S., 1235. 
Judgments rendered upon this constructive notice have often been 
held valid by our courts. See Wilson v. Zeigler, 44 Tex., 657; Law- 
ler v. White, 27 Tex., 250, and many other cases. 

The second assignment questions the ruling of the court in per- 
mitting witnesses to prove what Brown had testified to on the 
former trial. Brown had died since that trial. Ile was the only 
witness in the cause, and his testimony was reproduced upon the 
present trial, partly from the statement of facts and partly by the 
witnesses who heard him testify. 

Plaintiff rests his objection to the evidence in this court on the 
ground that be was not present at the former trial, nor represented 
by counsel of his own choosing; and therefore had no opportunity 
of cross-examining the witness. Ile took the same ground in his 
motion for a new trial. But when the testimony was offered on the 
trial, his bill of exceptions shows that he objected to it on a differ- 
ent ground, namely, that the court had excluded his testimony on 
the sume subject. 

When the plaintiff on the last trial offered his own testimony to 
show that Brown had appropriated the proceeds of the crop raised 
on the place, it was excluded on the ground that Brown was dead, 
and therefore the plaintiff could not be heard. BR. S., 2248. That 
statute seems to proceed upon the idea that the dead man cannot 
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be heard, and therefore the surviving litigant should not be permit- 
ted to testify to any transaction with, or statement made by, the 
deceased. 

3ut we do not think that the reason of the rule would extend 
to a case like this. Brown was heard upon the former trial, and he 
obtained a judgment upon his own testimony; and we do not think 
that the statute should have been so construed upon the last trial as 
to exclude the testimony of O'Neill concerning the same transac. 
tions. Runnels v. Belden, 51 Tex., 48. 

But counsel for appellant insists that as he was not present, and 
hence could not cross-examine upon the first trial, the testimony 
then given should not have been admitted against him upon the 
second. 1 Greenl. Ev., 163-64. 

Under the statute, the evidence was admissible on the first trial. 
R. §., 1235 and 1345. And having been properly admitted then, no 
good reason appears for its exclusion upon the second trial, when 
O’Neill is present and is permitted to testify. 

The fifth and sixth assignments of error will be considered to- 
gether. The petition in the case of Brown v. O'Neill is copied into 
the record. It was a suit by one of the partners against the other, 
pending the partnership, to recover certain sums of money alleged 
to have been contributed by him to the firm, which amounts should 
have been paid in by his copartner. There was only one item 
proved which was not connected with the partnership business, 
That was an item of $75, which, standing alone, was much below 
the jurisdiction of the court. 

In the case of Long v. Garnett (Austin term, 1883), it was held 
that ordinarily such a suit could not be maintained. See 1 Texas 
Law Review, pp. 253-54. We see nothing in this case which should 
exempt it from that rule. 

Appellant complains of the judgment rendered in the former 
trial in the case of Brown ». O'Neill, in this, that it was simply a 
personal judgment against O'Neill awarding execution, which was 
levied on his interest in the partnership property ; whereas the court, 
if it took jurisdiction of the case at all, should have taken an ae 
count between the partners and awarded a sale of the partnership 
property. The authorities seem to favor this view of the case. 
Story on Part., sec. 350 and note 3. But the judgment is not copied 
into the record, and we express no decisive opinion upon the 
subject. 

The seventh assignment must be maintained. We think the judg- 
ment is clearly contrary to the evidence. 
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Ordinarily the plaintiff takes the burden of establishing his cause 
of action. In the original cause of Brown »v. O'Neill the burden 
of proof was upon Brown. If O’Neill had been present at that 
trial, and a judgment against him had been set aside upon his 
motion, the case would have stood just as if no trial had taken 
place; and upon the next trial Brown would still have had the 
burden of proof. But when a new trial takes place, under the cir- 
cumstances of this case, who has the burden of proof? The statute 
says that the new trial may be granted to the defendant “ for good 
cause shown, supported by affidavit.” Evidently this language in- 
dicates that the “ good cause” spoken of must appear in the petition. 
3ut when the new trial is granted the parties are not sent back to 
try the old case as it stood upon the docket. They try upon the 
allegations of the new petition and the answer of the other party. 
Taylor v. Fore, 42 Tex., 256. Thus the defendant in the old case 
becomes, in some sort at least, a plaintiff in the new, and he would, 
doubtless, be bound to show, at least prima facie, that the former 
judgment was wrong and should be set aside. This O'Neill has 
clearly done. 

It appears from the record that Brown instituted the former suit 
on January 20, 1879. He admits the partnership; that O’Neill was 
to own one-third of the property and to pay one-third of the costs 
and charges. He appends an exhibit of the sums which he had (as 
he says) paid out for the firm, ranning from November 3, 1877 — 
the date of the purchase of the land — down to December 23, 1878. 

The first item in the account is a payment on the land of $1,000, 
made on November 3,1877. Another, and, as it seems, the last pay- 
ment on the land was made December 9, 1878, $1,740.60. He ad- 
mits that O'Neill had paid more than $1,000 during the first month 
of the partnership. 

It appears by the evidence on the last trial that both the partners 
lived on the land during the year 1878; that O’ Neill worked faith- 
fully on the farm during that year; that the crop made was worth 
from S600 to $750, and the evidence leaves no doubt on the mind 
that Brown got the benefit of the whole crop. The evidence also 
shows that for the year 1879 Brown had the use of the entire prop- 
erty, including O’Neill’s interest, and it also shows, at least prima 
facie, that he never accounted for it. The same is true of the sub- 
sequent years down to the last trial. 

Besides, it appears in the record that Brown had a large family, 
consisting of his wife and ten children. O'Neill alleged that his 
partner had, in his account, charged up against the partnership the 
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entire expenses of his family. It is impossible to look on the ac. 
count without a strong suspicion that the charge made by O'Neill is 
well founded. 

The account is open to grave objection in other respects, and doubt- 
less it would not have been adinitted in its present shape if O'Neill 
had been present at the trial. The first trial furnishes a striking 
proof of the truth of Chief Justice Memphill’s remark in Edrington 
v. Allsbrooks, 21 Tex., 189, that “notice by publication is, at least, 
but a miserable substitute for personal service.” 

Our opinion is that the judgment should be reversed and the cause 
remanded. 

ReVERSED AND REMANDED. 


[Opinion adopted February 14, 1884.] 





B. C. Jerrarp, Guarpran, v. J. R. McKenzie. 
(Case No. 4505.) 


1, JURISDICTION — PROBATE MATTERS.—A plaintiff sued as the qualified guardian 
of the persons and estates of minors,an independent executor, alleging that 
all the debts had been paid, and that the executor had for years been 
using the money of the wards for his own benefit. Held: 

(1) That the district court had jurisdiction. 

(2) If the purpose of the suit had been only to protect the property of the 
wards against the improper conduct of the executor, the jurisdiction would 
have been in the probate court. 


Apprat from Johnson. Tried below before the Hon. Jo Abbott. 

Appellant, guardian of the minors Joseph Balch, 8. B. Balch and 
Maggie Balch, brought this suit on the 10th of May, 1881, against 
appellee, defendant below, for the sum of $6,000, $2,000 for each of 
said wards. On the 3d of November, 1881, appellant filed his first 
amended original petition, and alleged in substance,.among other 
things: 

1st. That all the parties resided in Johnson county. 2d. That on 
the 21st of March, 1881, plaintiff was, by the county court of John- 
son county, appointed guardian of the persons and estates of said 
minors and that he qualified as such. 38d. That. his said wards are 
the children and heirs of Wm. Balch, deceased, and the said Wm. 
Balch died in the summer or fall of 1870. 4th. That before dying, 
the said Wm. Balch made and published his last will and testament 
and therein appointed defendant executor, and that his estate shall 
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be administered independent of the probate court; that at the De- 
cember term of 1870 of the district court of Johnson county, said 
will was probated and-defendant qualified as executor, and inven- 
tory, etc., filed and recorded. 5th. That Wm. Balch, deceased, in 
the first clause of his will bequeathed to plaintiff’s wards each the 
sum of $685, in the second clause bequeathed to his wife a life es- 
tate in certain real property, household and kitchen furniture, ete., 
and $1,000 in money, and in the third clause he bequeathed the re- 
mainder of his estate to all of his bodily heirs, share and share alike, 
6th. That there were five other heirs besides plaintiff’s wards. 
“th. That Wm. Balch was not at the time of his death indebted 
in any sum and that his estate was not indebted. 8th. That 
Balch, at the time of his death, owned property, real and _per- 
sonal, of the value of $2,130, notes, judgments and choses in ac- 
tion of the value of $5,410, and other property. 9th. Tiat the 
defendant, shortly after the death of Wm, Balch, took into his pos- 
session all of the property, notes, jadgments and choses in action 
belonging to the estate and sold and converted the property into 
money, and collected all the notes, judgments, etc., and appropriated 
them to his own use; loaned out the money obtained at high rates 
of interest, and appropriated both principal and interest to bis own 
use and benefit. 10th. That long before the institution of this suit 
the defendant bad ceased to act as executor of the estate, and that 
since that time there had been no administration on it; that there 
was no necessity for any administration. 11th. That before the in- 
stitution of the suit, there were not any claims against the estate, 
or in relation to it, in the way of debts, legacies, devises, inherit- 
ances or otherwise, except the claims and demands of plaintiff's 
wards as shown. 12th. That defendant, ever since he took charge 
of the estate, had always had in his possession funds belonging to 
it, unincumbered by any charges whatever, amply sufficient to pay 
off the legacies, devices and claims due plaintiffs wards. 13th. That 
defendant fraudulently appropriated his wards’ portions of the es- 
tate, with intent to deprive them of same, and has damaged their 
estates, each in the sum of $2,000, and is indebted to their said es- 
tates, each in the sum of $2,000. 14th. That the defendant had 
never paid plaintiff, his wards, or any other person for them, the 
devises and legacies made and bequeathed to them by their father 
in his will, though often requested, but refused so to do, to their 
damage $6,000. 15th. That the defendant had never settled in any 
court or with any person the legacies and devises of his wards. 
16th. Plaintiff prayed, among other things, a judgment against de- 
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fendant, in behalf of his wards, for their debt, interest, damages 
and cost of suit; that he render a correct account of his wards’ in- 
terest in the estate of Wm. Balch, deceased,-and for judgment for 
the value of their interest in the property and moneys of that es- 
tate wrongfully appropriated by defendant, with interest on the 
same from dates of appropriations, and for general relief, ete. On 
November 3, 1881, defendant filed his first amended original an- 
swer, same containing a general demurrer to plaintiff’s first amended 
original petition, and the following special exceptions: 

Ist. Plaintiff's first amended original petition did not show that 
the court had jurisdiction of this suit. : 

2d. Plaintiff failed to show how or in what way defendant had § 
ceased to act as executor. 

3d. Plaintiff did not show where, when, and what amount of § 
property or money, etc., defendant appropriated, or to whom and § 
when the money was loaned, the rate of interest, nor when and § 
where same was appropriated, ete. 

4th. Plaintiff did not disclose his source of information touching 
the appropriation of the estate by defendant. 

5th. Plaintiff showed that defendant was to administer on the 
estate independent of the probate court, nor did he show that de- 
fendant had been cited, etc., in the probate court to show how he 
had administered same. 

6th. Plaintiff did not show that the court has jurisdiction over 
the subject matter of the suit. 

7th. The amended petition was vague, indefinite, etc. Exceptions 
heard and sustained and the cause dismissed, because the district 
court had no jurisdiction. 


Poindexter & Paddleford, for appellants. 


Brown & Ramsey, for appellee, cited: Hall v. McGehee, 34 Tex. § 
886: Rogers v. Kennard, 54 Tex., 30; Giddings »v. Steele, 28 Tex., § 
’ > ) j 


732; R.8., pp. 287-290; Pasch. Dig., vol. 1, p. 335. 

Detvany, J. Com. App.— This suit was dismissed in the court below 
because, in the opinion of the presiding judge, the district court had 
no jurisdiction. He thought that the proceeding should have been 
instituted in the probate court, and he indicates the plaintiff’s rem- 
edy by pointing to articles 1944 and 1945 of the Revised Statutes. 

A brief history of these statutory provisions will enable us to give 
our views upon the subject. 
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Section 110 of the probate law of 1848 permitted a testator to 
appoint an independent executor. Hart. Dig., art. 1219. See, also, 
1 Pasch. Dig., p. 335. 

When the appointment was made, a creditor of the estate, by an 
application to the probate court, could call in the heirs, devisees, etc., 
in order that they might give bond for the payment of the debts of 
the estate. If they did not give the bond, the estate was adminis- 
tered, like any other estate, under the orders of the court. But if 
they complied with the order, the creditor had his remedy upon the 
bond, or he might proceed against those in possession of the estate. 

Under that statute, it was held that a creditor could not proceed 
at once and directly against the executor by suit in the district 
court; but that he must literally follow the statute and summon 
the heirs into the probate court, in order that they might, if they 
chose, execute the required bond. Hogue v. Sims, 9 Tex., 546, and 
many later cases. 

It will be noticed that no provision was made for the heir, as 
against the executor. Dut by the amendment of 1862, made not a 
great while after the decision in Hogue v. Sims, some very impor- 
tant changes were introduced into this one hundred and tenth sec- 
tion. Pasch. Dig., art. 1371. By the new law the creditor, without 
calling upon the heirs, could proceed to judgment against the exec- 
utor in the district court; and execution would run against the 
estate in his hands. An important charge was also made in favor of 
the heirs, devisees, etc. 

No method was indeed provided by which they could call the 
executor to an account; but if they apprehended that he was wast- 
ing or mismanaging the estate, they might summon him before the 
probate court, and he might there be compelled to give a good and 
sufficient bond, or he might be removed if he failed to do so. This 
was the extent of the remedy in favor of the heir, the devisee, or 
the legatee. 

The Revised Statutes, in the two articles above quoted, contain 
the same provision; and this is the remedy to which the presiding 
judge referred when he dismissed the present suit. 

Now, if the petition had alleged nothing more than that the exec- 
utor was mismanaging the property of the plaintiff’s wards —if the 
purpose of the suit had been nothing more than to protect their 
interests against improper conduct on the part of the executor,— the 
judgment would, no doubt, be correct. The remedy would be in 
the probate court, and it would be complete. 

But in addition to his other allegations, the plaintiff sets forth 
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that he is the duly appointed guardian of the persons and estates of 
the minors; that he has qualified as such; that the debts of the 
estate have long since been paid, and that the executor has, for 
many years, been using the property and money of the wards for 
his own benefit. As guardian of the estates of his wards it is his 
duty to take possession of their property, and keep it for them. [is 
appointment was made for that special purpose. The fact that the 
property isin the bands of the independent executor does not alter the 
case. If he fails to take possession of and keep the property, he and 
his sureties will be held responsible. R. S., 2544-46. If he cannot 
get possession otherwise, he must bring suit for the property. He 
has done so in this case, and has been dismissed, upon the supposi- 
tion that he should have gone into the probate court. 

Suppose he had gone into that court and had summoned the exec- 
utor. The only question which can be made there is whether the 
executor is wasting or mismanaging or misapplying the prop- 
erty. 

If the charge is not sustained, the proceeding is dismissed. If it 
is sustained, the executor will be required to file a bond, and will be 
removed if he fails to do so. This is all that can be done in that 
court. But this is not the relief to which the plaintiff is entitled. 
It is no part of his duty to see that some one else shall give security 
and take charge of the property. He must take charge of it him- 
self, and this the probate court cannot enable him to do. For as 
soon as the executor tenders a good and sulficient bond, the power 
of that court over him is at an end. 

The statute does, indeed, under some circumstances, give to the 
independent executor the right to file his final account in the pro- 
bate court, and ask a partition of the estate. It. S., art. 1948. 

This right seems to be given for the benefit of the executor, and 
if he choose to exercise it, the court will then have power to make 
the partition. But suppose he does not choose to exercise this 
right — and such a supposition is not at all improbable,—it is ex- 
tremely doubtful, to say the least, whether the probate court could 
compel him to do so against his will. 

Bat, in our opinion, the district court, by virtue of its general pow- 
ers, can, in a proper case, call the independent executor to account, 
and can compel him to surrender to the duly appointed guardian, 
property or funds of the ward which may be in his possession. The 
will under which the executor is acting is not in the record, and, of 
course, we express no opinion concerning it. 

We have confined ourselves solely to the question of jurisdiction, 































Hetms or Brown v. Brown. 





Statement of the case. 








—_ 


because the presiding judge rested his action solely upon that 
ground. Whatever other questions may arise we leave to be deter- 
mined in the future progress of the cause. 

The judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion adopted February 4, 18S4.] 





Herrs or D. M. Brown v. Mary E. Brown. 
(Case No, 1732.) 


1. LIMITATION — BILL OF REVIEW — NEW TRIAL.— Art. 1373 of the Revised Stat- 
utes, which provides that when judgment is rendered on service by publica- 
tion, when the defendant neither appears in person nor by attorney, his 
application for a new trial must be made within two years after the judgment 
is rendered, though it contains no saving clause in favor of defendants labor- 
ing under disability, yet such defendants are protected by art. 5222, Revised 
Statutes, which, in effect, provides that the period of disability shall not be 
deemed a portion of the time limited for the commencement of an action. 

2, Fraup — LimitaTion.— The concealment of a fraud will suspend the opera- 
tion of the statute of limitations against him who is defrauded until he dis- 
covers the fraud, or until such time as, by the use of reasonable diligence, 
he might have discovered it. Following Munson v. Hallowell, 26 Tex., 486, 
and other cases cited. 

8. SaME — REASONABLE DILIGENCE.— A child, learning of the existence of a 
deed in the custody of its father, conveying property, inquired of him con- 
cerning it, and was informed by him ‘‘that the deed had been made, but 
that it had never been delivered; that it was not worth a baubee, and had 
been destroyed.” The deed was a conveyance from the father to the mother, 
and the son claimed under it through the mother. After the father’s death, 
the deed was discovered among his effects. Held, that the child had exer- 
cised reasonable diligence to discover the fraud, and that limitation did not 
run against the heir until the actual discovery of the fraud. 


Arrrat from Navarro. Tried below before the Hon. D. M. 
Prendergast, special judge. 

On July 22, 1882, appellant brought this suit against appellee to 
vacate and annul a judgment of partition, in a suit of D. M. Brown 
against appellants, rendered May, 1877. The judgment, it is claimed, 
was procured by and through the fraud of D. M. Brown, deceased. 

D. M. and L. A. Brown, the father and mother of some of the 
appellees, and the grandparents of the others, were married in 
1840. L.A. Brown died in 1871, and D. M. married appellee, Mary 
E. Brown, in October, 1872. 
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It is alleged that in October, 1865, D. M. Brown, for a valuable 
consideration, executed and delivered a deed to said L. A. Brown, 
conveying a large amount of real and personal estate to her, de- 
scribing it, including in the land conveyed two surveys, the Charity 
Saunders and the Del Toro, in Navarro county, and two tracts, the 
Wm. Oakley and McWhorter, in Freestone county; that on the 
death of said Lavinia, appellants being minors, said D. M. Brown 
fraudulently concealed and secreted the deed, which had never been 
put on record, and kept them in ignorance of it; that Lavinia died 
intestate, and no administration was had of her estate; that D. M. 
Brown acted toward the property as his own, sold off large portions 
of it, and reinvested in other property, and plaintiffs (appellants) 
were kept in complete ignorance of their rights and the fraud that 
had been practiced on them; that in April, 1877, D. M. Brown 
brought suit against plaintiffs (appellants) in the district court of 
Navarro county to partition and divide the four surveys of land, 
the Charity Saunders and the Del Toro, in Navarro, and the Oakley 
and McWhorter, in Freestone, between himself and the plaintiffs, 
which land he alleged was the community property and all the 
community property of himself and his wife, Lavinia Ann Brown, 
mother of plaintiffs. The appellants, relying on statements of said 
Brown, made no defense to the suit, and a final judgment was ren- 
dered in May, 1877, dividing the land; that said D. M. Brown died 
in 1879, intestate; that from the time of the judgment until August, 
1880, appellants were ignorant of the existence of the deed; that at 
the time of the judgment Levi Brown, Nancy Ann Bean and the 
Landingham children were minors; that, in fact, the property di- 
vided and vested in D. M. Brown by the judgment of May, 1877, 
belonged to appellants; that after the d ath of Brown, in August, 
1880, in looking amongst their father’s papers, appellants found the 
deed carefully secreted and put away; that the deed was proved up 
and put on record, and plaintiffs at once ignored and repudiated all 
title to the lands vested in them by the judgment, and had been in 
possession of and claiming the same under the deed since, and they 
prayed that the judgment of May, 1877, be set aside, annulled and 
held for naught, etc. Appe lants, in their trial amendment, after 
alleging facts set up in original petition, alleged further that at the 
time of the death of their mother, Lavinia Ann Brown, in 1871, all 
of the appellants were minors except D. J. Brown, and that the 
Landingham children were still minors. (The father of the chil- 
dren, viz., J. L. Landingham, was one of the appellants in the case.) 
In addition it alleged that at the time the partition suit was brought 
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in 1877, the appellant, C. N. Brown, was informed of the existence 
of the old deed, dated October, 1865, and being put on inquiry of 
the existence of said deed, he sent the appellant, J. H. Landingham, 
to inquire of D. M. Brown, and afterwards inquired of his father 
himself, who informed him “said deed had been made, but that 
it was never delivered, that it was not worth a baubee, and 
that it had been destroyed; ” that said C. N. Brown did not inquire 
further, but, relying on the truth of the statement, did not find out 
that the same was false until the deed was discovered as before set 
out, and prayed as in original petition. 

The appellee filed general and special exceptions, ete., and a gen- 
eral denial to both of plaintiff's petitions. The cause was tried first 
on exceptions to the original petition, and they being sustained, 
plaintiff took leave and filed a trial amendment, to which exceptions 
were sustained, and, appellants declining to amend further, judgment 
was rendered for appellee. 

The points relied upon for reversal appear in the opinion. 


Simpkins, Simpkins & Neblett, for appellants, cited: Smith »v. 
Talbot, 18 Tex., 774; Smith vw. Fly, 24 Tex., 345; Munson v. Hallo- 
well, 26 Tex., 475; Carlisle v. Hart, 27 Tex., 350; Bremond »v. 
McLean, 45 Tex., 18; Ransom v. Bearden, 50 Tex., 121; Connolly v. 


Hammond, 51 Tex., 647; Kleinecke v. Woodward, 42 Tex., 311; 
Ramirez v. McClane, 50 Tex., 598; Murchison v. White, 54 Tex., 78; 
McAnear v. Epperson, id., 225; Stovall ». Carmichael, 52 Tex., 383; 


Flagg v. Mann, 2 Sumn., 486; McFarland v. Stone, 17 Vernon, 
175; Watson v. Wells, 5 Conn., 468. 


Read & Read, for appellee, cited: Murchison v. White, 54 Tex., 
78; McAnear v. Epperson, id., 225; Kleinecke »v. Woodward, 42 
Tex., 311; Ramirez v. McClane, 50 Tex.. 598: Sayles’ Pleading, sees. 
85 and 88; Snoddy v. Cage, 5 Tex., 106; Alston vw. Richardson, 51 
Tex., 6; Smith vw. Fly, 24 Tex., 345; Cannon v. Hemphill, 7 Tex., 
184; Hollis v. Dashiell, 52 Tex., 187; Carlisle ». Hart, 27 Tex., 350; 
Liddell _v. Crane, 53 Tex., 549. Admission by one co-tenant 
binds all. Freeman on Co-tenancy, sec. 169; Abbott’s Trial Evi- 
dence, p. 188, clause 6 and note 10. Notice to husband of fraud is 
notice to wife. Wade on Notice, p. 310, sec. 679, note 1, cases cited; 
09 Conn., 238; 53 Ala., 162; 10 Tex., 252; 27 Tex., 352; 51 Tex., 
648; 45 Tex., 18. 





Warts, J. Com. Arpp.—This is a direct proceeding to vacate and 
annul a judgment of partition, on the ground that it was obtained 
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by fraud. In the court below exceptions were sustained to the peti- 
tion and trial amendment, and the cause was dismissed. 

The objections as presented by the exceptions were these: That 
the suit was brought more than two years after the judgment was ren- 
dered, and hence came too late; that appellants did not sufficiently 
show but that by reasonable diligence they might have discovered 
the fraud prior to the rendition of the judgment, or at least long 
before the time they claimed to have discovered the same; and that 
a portion of the appellants had knowledge of such facts as put 
them upon inquiry before the rendition of the judgment sought to 
be annulled. 

This proceeding is in the nature of a bill of review to vacate a 
judgment rendered upon service by publication, and, in analogy to 
the statute regulating that proceeding, must generally be instituted 
within two years from the rendition of the judgment. Weaver », 
Shaw, 5 Tex., 286. 

But certain reasons are alleged in the petition, by which the delay 
in bringing the suit is sought to be excused. It is alleged that cer- 
tain of the appellants who were parties to the partition suit were 
minors, and were represented by guardian ad litem, and were still 
minors at the institution of this suit; and others were then and still 
are laboring under the disability of coverture. Also that the 
plaintiff in the partition suit, who was the father and grandfather 
of appellants, studiously and purposely concealed from them any 
knowledge of the frauds complained about in this case. While 
in the trial amendment it is alleged that, pending the partition suit, 
two of the appellants, who were then adults, obtained knowledge 
of facts that put them upon inquiry; that they called upon the 
plaintiff, their father, who, by his representations, satisfied them 
to the contrary, and therefore they made no defense to that suit. 

Appellee claims that the disability of non-age and coverture does 
not exempt such parties from the rule that the suit must be brought 
Within two years after the judgment was rendered. 

It is in effect provided by art. 3222 of the Revised Statutes that 
if a person entitled to bring any action, not mentioned in chapter 
1 of the title on limitations, is laboring under disability, then the 
time during that disability shall not be deemed a portion of the 
time limited for the commencement of the action. 

This article appears to be sufficiently comprehensive to embrace 
all actions not mentioned in the chapter to which reference is there- 
in made. 

If a judgment is rendered upon service by publication, when the 
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defendant neither appeared in person nor by an attorney of his own 
selection, then the bill of review, or, rather, petition for a new trial, 
is required by statute to be filed within two years from the rendi- 
tion of the judgment. RK. S., art. 1373. 

That provision of the statute does not contain any saving clause in 
favor of persons laboring under disability, as did the former statute 
upon that subject. 

But evidently the general provision contained in the title on lim- 
itations, and mentioned above, was intended to apply to all actions 
not mentioned in the first chapter of that title, and the purpose of 
that provision was to obviate the necessity of incorporating that 
saving clause in each and every proceeding or action provided for. 

It is well settled that in courts of equity an actual fraud, concealed 
by one of the parties, will suspend the operation of the statute of 
limitation as to the other party until he discovers the fraud, or 
until by the use of reasonable diligence he might have discovered 
the same. Angell on Limitations, sec. 183, etc. 

In Smith v. Fly, 24 Tex., 345, it was said to be an open question 
in this state as to whether a concealed fraud was an exception to 
the running of the statute. But it is now fully established by ad- 
judicated cases that a concealed fraud, which has worked an injury 
to another, will prevent the running of the statute in favor of the 
party who perpetrated the fraud until discovered, or by the use of 
reasonable diligence it ought to have been discovered. Munson ». 
Hallowell, 26 Tex., 486; Ripley v. Withee, 27 Tex., 14; Anding ». 
Perkins, 29 Tex., 354; Bremond v. McLean, 45 Tex., 11; Alston 
v. Richardson, 51 Tex., 1. 

Here the facts constituting the fraud, its concealment, as well as 
the fact of its discovery, and failure sooner to do so, are all circum- 
stantially and specifically alleged in the petition. And as a matter 
of pleading, notwithstanding such delays will be closely scrutinized, 
these allegations are legally sufficient to entitle the appellants to a 
hearing upon the merits. 

However, it is claimed that the allegations in the trial amendment 
show that two of the appellants had sufficient knowledge of the 
existence of the deed to have led to the discovery of the fraud com- 
plained about} by the use of reasonable diligence, long before they 
claimed to have discovered the same. But when that information 
was obtained it is alleged that they promptly prosecuted the in- 
quiry by calling upon their father, who, it was claimed, had made 
the deed, and the only person likely to know anything about the 
matter, and he informed them that he had prepared and signed the 
VoL, LXI—4 
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deed, but that it was never delivered, utterly worthless, and had 
been destroyed. They relied upon these statements, and did not 
prosecute the inquiry any further. Under the facts and circum. 
stances alleged appellants must be considered as having used due 
diligence in this particular. They had exhausted the inquiry, 
and occupied the same position as if they never had knowledge of 
the facts that led to it. Henderson v. Pilgrim, 22 Tex., 471; Wade 
on the Law of Notice, sec. 34. 

Our conclusion is that the court erred in sustaining the exceptions 
to the petition and dismissing the case, and for which the judgment 
ought to be reversed and the cause remanded. 


Rev ERSED AND REMANDED. 


[Opinion adopted February 5, 1884.] 





| R. B. TempremMan v. GRESHAM ET AL. 


1 (Case No. 1770.) 





1, FORECLOSURE OF LIEN — PARTIES.— The general rule is, that all persons who 
claim an interest in property on which a lien is sought to be foreclosed 
should be made parties. The district court will adjust the rights of the re- 
spective parties though the interest claimed by some of the parties may not 
be such as of itself to confer jurisdiction. Following Hall v. Hall, 11 Tex., 
547, and Peticolas v. Carpenter, 53 Tex., 27. i 

. LANDLORD’S LIEN.— The landlord’s lien, being given by the statute, exists in- 
dependent of a distress warrant, which is but a means of securing the prop- 
erty and making the lien effective. 


Lo) 


it Error from Grimes. Tried below vefore the Hon. John R. Ken- 
nard. 

Defendants in error, as landlords, on the 18th of November, A. 
D. 1882, sued out a distress warrant against their tenant, A. D. 
Jones, for the amount due them for rent and advances during that §& 
year. On the 20th of November, 1882, they caused the warrant to 
be levied upon four bales of cotton found at the gin of R. T. 
! Flewellyn, and upon twenty-six bushels of corn found on the rented 
premises. . They demanded and caused the officer to demand from 
R. B. Templeman, plaintiff in error, three bales of cotton which he 
| (Templeman) had purchased from A. D. Jones on the 7th day of No- 
vember, 1882. Templeman refused to deliver the cotton or to point 
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it out, so that the distress warrant might be levied upon it. The 
amount claimed for rent and damages being above the jurisdiction 
of the justice’s court, and there being no county court for civil and 
criminal business in Grimes county, the distress warrant was re- 
turned to the district court of said county. “On the 20th of Novem- 
ber, 1882, defendants in error filed their petition in the district court 
of Grimes county against A. D. Jones and R. B. Templeman. 

After the necessary and proper averments as to the liability of 
Jones, the amount of his indebtedness for rent and advances, the 
existence of their landlord’s lien, and the issuance and levy of their 
distress warrant, they make as to Templeman the following aver- 
ments: “Plaintiffs further aver that without their knowledge or 
consent, said A. D. Jones, on the 7th day of November, A. D. 1882, 
removed from said rented premises three bales of cotton grown 
upon said rented premises the present year; and on the same day, 
to wit, on the 7th day of November, A. D. 1882, sold the same, 
without the knowledge or consent of plaintiffs, to R. B. Templeman, 
at Navasota, Grimes county, Texas. They represent that the three 
bales of cotton purchased by said Templeman were subject to said 
landlord’s lien in favor of plaintiffs, for said rent and advances; 
that said cotton averaged five hundred pounds per bale, and was 
worth $50 per bale, or in the aggregate $150. They represent that 
they have demanded said cotton from said Templeman, and that 
the constable in whose hands said distress warrant was placed, 
under their instructions demanded said cotton from said Templeman, 
and that he, the said Templeman, refused to deliver the same to 
plaintiffs, or to point out the same to said officer. Wherefore plaint- 
iffs aver that said Templeman has wrongfully secreted and converted 
to his own use said three bales of cotton, and that he is liable to 
the plaintiffs for the value of the same, in case they establish their 
landlord’s lien on said three bales of cotton, which they aver was an 
existing and subsisting lien on said three bales of cotton when said 
Templeman so wrongfully purchased the same and converted it to 
his own use. Wherefore plaintiffs sue and pray process against said 
Templeman, and upon hearing they pray judgment against said A. 
D. Jones for their said debt for rent and advances, and for the en- 
forcement of their landlord’s lien against him,” ete. 

To this defendant Templeman filed a general demurrer and gen- 
eral denial. 

The demurrer was overruled. Judgment against Jones for the 
sum of $356.95, for rent and advances for 1882, and costs, as 
claimed by plaintiffs, establishing and foreclosing the landlord’s lier. 
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on the four bales of cotton and twenty-six bushels of corn, and upon) 
the three bales of cotton purchased (which were adjudged to be 
worth $45 per bale, or $135) by Templeman from Jones. As to 
Templeman, the judgment continued as follows, to wit: “It is fur. 
ther ordered, and so adjudged and decreed by the court, that the 
plaintiffs do have and recover a judgment against the defendant R. 
B. Templeman for the sum of $135, and all costs by them in this 
behalf, against said defendant R. B. Templeman, incurred, and if 
the said four bales of cotton and twenty-six bushels of corn shall 
not sell for enough to satisfy the said judgment of $356.95 and all 
costs rendered herein against said A. D. Jones, then the clerk 
of this court shall issue an execution in favor of plaintiffs against 
the defendant Templeman for the sum of $135 and costs; or 
if the balance left unpaid of said judgment herein rendered against 
defendant A. D. Jones, after applying to same the proceeds of the 
sale of said four bales of cotton and twenty-six bushels of corn, 
shall be less than $135, then the clerk of this court shall issue in favor 
of plaintiffs, against defendant Templeman, an execution for such 
balance only, and the costs incurred and adjudged against him.” 


Hutcheson & Carrington, for plaintiff in error, cited: Cooley on 
Torts, pp. 135, 136, 450, 451; Coles v. Clark, 3 Cushing, 401; 2 Hil- 
liard on Mortgages, p. 499. 


Boone & Cobbs, for defendant in error, cited: R. S., tithe LVIII, 
arts. 3107 et seg.; Mathews v. Burke, 32 Tex., 419; Rosenberg ». 
Shaper, 51 Tex., 134; Boucier v. Edmondson, 58 Tex., 675; Hall ». 
Hall, 11 Tex., 526; Crow v. Red River Co. Bank, 52 Tex., 362; Pet- 
icolas v. Carpenter, 53 Tex., 24; Bennett v. Spillars, 7 Tex., 600; 
O’Shea v. Twohig, 9 Tex., 342; Teas v. McDonald, 13 Tex., 350; 
Navigation Co. v. Dwyer, 29 Tex., 376; 2 Story’s Eq., sec. 1626; 
Wait’s Actions & Defenses, vol. 3, p. 222. 


Stayton, Associate Justicr.— This action was brought to fore- 
close the landlord’s lien on the property seized under the distress 
warrant as well as that which had passed into the hands of the de- 
fendant Templeman, which, however, could not be seized, because 
he had concealed or disposed of it. 

The landlord’s lien extended to all the property and did not de- 
pend upon its seizure under the distress warrant. The lien was 
given by the statute, and the seizure by distress warrant only serves 
to secure the property that the lien on it may be made effective. 
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Rosenberg v. Shaper, 51 Tex., 135; Boucier v. Edmondson, 58 Tex., 
675. 

The general rule is, that all persons who claim an interest in 
property on which a lien is sought to be foreclosed should be made 
parties. Hall v. Hall, 11 Tex., 547; 2 Story’s Equity, 1526; Trit- 
tipo v. Edwards, 35 Ind., 467; Jones on Chattel Mortgages, 783. 

The district court had jurisdiction of the subject matter of the 
suit, and, so having, had power to adjust the rights of the several 
parties claiming an interest in the property on which the lien ex- 
isted, although the interest claimed in the property sought to be 
subjected to the lien may not as to some of the parties have been 
such as Of itself to give the court jurisdiction. Peiser v. Peticolas, 
50 Tex., 638; Peticolas v. Carpenter, 53 Tex., 27. 

In the last named case, judgments were rendered in favor of in- 
tervening creditors of the defendant, whose claims were not suffi- 
cient in amount to give the district court jurisdiction, which, 
however, was held to exist by virtue of liens which they had on the 
property in controversy between the plaintiff and defendant. 

The subject matter of the suit was sold pending the suit, and the 
proceeds paid to the plaintiff in the cause, and yet it was held that 
the intervenors might follow the proceeds into his hands and have 
judgments against him for the amount of their respective claims, 
although they each were in amount less than was necessary to give 
the court jurisdiction. This was because the court had jurisdiction 
of the subject matter of the suit, and power to adjust the rights of 
all who asserted an interest in it or its proceeds. 

It would, perhaps, have been proper for the court to have fore- 
closed the lien on the cotton which went into the hands of Temple- 
man, and to have made his liability to pay its value depend on his 
failure to deliver it to the officer for sale within a reasonable time; 
but no objection is taken to the judgment on this account. 

Believing that the district court had the power to render the 
judgment which was rendered, its judgment is affirmed. 


AFFIRMED. 
(Opinion delivered February 5, 1884.] 
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R. H. Sarrn er av. v. D. R. Wineare. 
(Case No. 1754.) 

1. OFFICIAL BOND.— A bond executed by the county treasurer, conditioned ag 
required by law, which is made payable to the individual occupying the 
position of county judge, but which fails to designate his official character, 
coustitutes a substantial compliance with the statute requiring an official 
bond, if it appears to have been examined and approved in open court, cer- 
tified to by the county judge, and was properly filed and indorsed by the 
county clerk. 

2. PARTIES— STATUTE CONSTRUED.— A suit on such a bond, brought in the 
name of the obligee for the use of the county, is, in effect, a compliance 
with art. 1200, R. S., which requires suits by a county to be brought in its 
corporate name, the county being the real plaintiff. 

3. ACTION — ABATEMENT.— It is not necessary, in a suit brought for the use of a 
county, that the petition should show on its face that the county had au- 
thorized it. Such an objection can be taken only by plea in abatement. 


Appear from Orange. Tried below before the Hon. W. H. Ford, 

Appellee, as county judge of Orange county, and for the use of 
the county, brought this suit in the district court, September 12, 1582, 
against W. E. Reed, late county treasurer of said county, and appel- 
lants as sureties on his official bond, to recover $835.77 and interest, 
for which amount it was alleged the treasurer had defaulted. The 
bond was copied in the petition; it was duly executed, and was con- 
ditioned and payable as prescribed by the statute, except that it was 
payable to appellee without the addition of “ county judge of Orange 
county.” It was properly filed and recorded by the clerk, and in- 
dorsed, “examined and approved in open court May 29, 1880, D. 
R. Wingate, county judge.” Appellee alleged that he was county 
judge at the time the bond was executed and was still county judge; 
that the bond was duly approved by the commissioners’ court of 
Orange county as the official bond of the treasurer, and it was in- 
tended by the obligors to be payable to appellee in his official 
capacity and was so accepted from the treasurer, etc. A breach of the 
bond was fully alleged, the petition giving items, dates and amounts, 
and charging an appropriation of the amount sued for by the treas- 
urer to his own use, and fully setting up the legal liability of the 
defendants for the sum and interest sued for. 


Wm. Chambers, for appellants, cited: R. S., art. 988; id., title 


XXXI, chs. land 2, art. 988; Lawton ». State, 5 Tex., 270; Mays ». 
Lewis, 4 Tex., 1; Johnson v. Erskine, 9 Tex., 1. 
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W. J. Wingate and Denson & Burnett, for appellee, cited: R. &., 
art. 1096; Rose v. Winn, 51 Tex., 545 and cases cited; Jones v. Hays, 
97 Tex., 1; Marshall v. Bailey, 27 Tex., 687; Wimbish v. Holt, 26 
Tex., 673; Rider v. Duval, 28 Tex., 623; Zachary v. Gregory, 32 
Tex., 452; Coles v. Perry, 7 Tex., 171; Aulanier v. The Governor, 
1 Tex., 666. 


Wut, Curer Justice.— The court below did not err in overrul- 
ing the general and special exceptions to plaintiff’s petition. It 
would have been a more technical compliance with the statute in 
preparing the bond to have added to the name of D. R. Wingate 
his official designation. Still the bond is payable to the person 
holding the office of county judge, and was examined and approved 
in open court as required by law, which fact was certified to by D. 
R. Wingate himself, as county judge, he holding that office at the 
time, and the bond was properly filed and indorsed by the clerk of 
the county court. All of these facts taken together constituted a 
substantial compliance with the statute, and impressed upon the 
instrument the character of an official bond. They rendered it as 
certain that the bond was payable to the county judge as if the fact 
had been stated in the body of the instrument itself in so many 
words. 

The statute requires that all suits by and against a county shall 
be in its corporate name. RK. S., 1200. 

This suit was brought in the name of the obligee of the bond for 
the use of the county of Orange, the beneficiary of the instrument. 
This was in effect bringing the action in the corporate name of the 
county; for it has often been held by this court that when suit is 
brought by one person for the use of another, the latter is the real 
plaintiff, and the former, who is only nominally a party, may with- 
draw from the suit, and it can be conducted and carried on by the 
person for whose use it was originally brought, and no new party is 
thereby made. Martel v. Somers, 26 Tex., 551; Price v. Wiley, 19 
Tex., 142. 

Whatever judgment might be recovered by Wingate in the pres- 
ent suit would inure to the benefit of the county, and the defendant 
could not object that the county did not make itself a party in a 
different manner. It would have derived no more benefit from such 
a manner of bringing the suit than from the course it pursued in 
having the suit brought nominally by the party to whom the bond 
is required to be made payable for the use of the county. 

This disposes of the objection that Reed was not shown to have 
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been de jure treasurer of the county. That objection rests upon the 
supposition that the bond was not a legal one, and falls with our ral. 
ing that it was not in substantial compliance with law. 

As to the other ground, we know of no rule requiring that the 
petition in cases like the present should show on its face that the 
county had authorized the suit to be brought. The presumptions 
are in favor of the authority being rightly exercised when the 
proper officer is in charge of the suit, and it was alleged that 
Wingate was still county judge at the date of bringing the suit. 
Moreover, it has always been held by this court that such an objee- 
tion must be taken by plea in abatement. It cannot avail upon 
demurrer, where, as in this case, the want of authority does not 
appear affirmatively on the face of petition. There is no error in 
the judgment, and it is affirmed. 

AFFIRMED. 
[Opinion delivered February 5, 1884. ] 

















Cuarvues N. Brown er au. v. Mary E. Brown. 


(Case No. 1733.) 





1. DEED — DELIVERY.— Under our system, where the husband has the sole man- 
agement of the wife’s separate property during coverture, the signing of a 
deed by him conveying property to her, with attesting witnesses, will, as 
between husband and wife and their heirs, be sufficient to pass title without 
an actual delivery of the deed to the wife, the husband retaining possession 
thereof. 














AppeAL from Navarro. Tried below before the Hon. D. M. 
Prendergast, special judge. 

On June 1, 1881, appellee brought this suit against appellarits as 
the heirs of D. M. Brown, deceased. Appellee claimed as the sur. 
viving widow and second wife of D. M. Brown, and sued for a par- 
tition of certain tracts of land described in the petition, claiming 
that the same belonged to the estate of D. M. Brown, deceased, and 
also for an interest in certain land notes, etc. 

Appellants claimed the land as heirs, etc., of Lavinia Brown, the 
first wife of D. M. Brown, who died in 1872; that the same was the 
separate property of Lavinia Brown, and that rt had been conveyed 
to her by D. M. Brown in 1865. 

Appellee claimed that the deed to Lavinia Brown was never de- 
livered, etc., and that appellants were estopped from claiming under 
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it, for that in 1877 there was a partition had, under a decree of 
court, between D. M. Brown and appellants, ete. 

To this appellants replied that the deed was duly delivered to 
Lavinia Brown at the time of its execution, and that D. M. Brown, 
after her death, concealed its existence from them, and thereby 
fraudulently obtained the decree of partition against them; that 
thereafter he concealed his fraud, and that they only discovered the 
existence of the same after his death, and a short time before the 
institution of this suit. 

Appellee-replied that appellants had full notice of the existence of 
the deed at and before the partition decree, ete. 

Upon the trial the court submitted special issues. On the verdict 
the court rendered judgment in favor of appellee. 


Simpkins, Simpkins & Neblett, for appellants, cited: Scrugham 
v. Wood, 15 Wend., 544 (80 Am. Dec., 75); Jarques v. M. E. Church, 
17 Johns., 549 (Am. Dec., 447); Souverbye v. Arden, 1 Johns. Ch., 
939; Stewart v. Redditt, 3 Md., 67; 3 Cruise Dig., 29, 69; 2 Vernon, 

73; Boughton v. Boughton, 1 Adkyns, 625; Bunn ». Winthrop, 1 

Johns. Ch., 329; Johnson vw. Smith, 1 Ves., 314; Beard w. Nutthall, 1 
Vernon, 427; Doe v. Knight, 5 Barn. & C., 671; MeLure v. Colclough, 
17 Ala., 89; Thacker v. St. Andrews Church, 37 Mich., 264; Farrar 
v. Bridges, 5 Humph., 411 (42 Am. Dec.); McEwen v. Troost, 1 
Sneed (Tenn.), 184; 4 Kent Com., pp. 528-9, side pages 455, 456; 
iryan v. Walsh, 2 Gillman, 557; Ruckner v, Ruckner, 32 N. J. Eq.; 
Brown v. Brown, 1 Wood. & Min., 325; Doe dem. Garmons v. K night, 
5B. & C. (11 E. C. L.); Snider v. Lackman, 2 Ired. Eq., 360 (38 
Am. Dec., 386); Smith on Contracts, p. 60, side page 9; 1 Starkie’s 
Evidence, 286, side page 322; Dukes v. Spongle, 9 C. L. J., 398 
(85 Ohio, 124); Gage v. Gage, 36 Mich., 230. 


Read & Lead and Frost, Barry & Lee, for appellee, cited: 
Younge v. Gilbeau, 3 Wall. (U.S.), p. 641; Roswelt v. Carew, 6 
Barb., 191; Uniack v. Giles, 2 Molloy, 257; Fisher v. Hall, 41 N. 
Y., 420; Rashlin v. Shields, 11 Ga., 636; Maynard v. Maynard, 10 
Mass., 456; Benton v. Boyd, 7 Kan., 17; Ruckman v. Ruckman, 33 
N. J. Eq., 356; Un. Mut. Ins. Co. v. Campbell, 95 Tl, 267; Henry 
v. Henry, 65 Mo., 689; Stewart v. Stewart, 50 Wis., 445; Dun ». 
James, 42 Md., 492; Tuttle ». Turner, 28 Tex., 773; Oliver »v. Stone, 
24 Ga., 70; 40 Iowa, 402; 69 IIL, 382; 12 IIL, 184; 2 Harr. (Del.), 
197; 4 J. J. Marsh. (Ky.), 572; 26 Miss., 275; 34 N. H., 476; 3 
Washb. on Real Prop., pp. 254, 265. 
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Warts, J. Com. App.— Upon the trial the court charged the jury 
that “To constitute a delivery so as to pass the title of property by 
deed, it is necessary that the grantor should either make an actual 
delivery to the grantee, or place the deed within the control of the 
grantee with the intention, at the time, of abandoning all further 
control of the deed and of vesting then the title to the property in 
the grantee.” While in respect to that issue appellants asked and 
the court refused to give the following instruction: “ In determining 
whether or not the deed of 1865 was delivered by D. M. Brown to 
his wife, Lavinia Brown, you are instructed that it is not necessary 
that there should have been an actual delivery; that is, that the deed 
should be passed from the hands of D. M. Brown to the hands of 
Lavinia Brown; but anything that shows to your satisfaction that D, 
M. Brown intended the property mentioned in the deed to pass to 
the said Lavinia at the time the same was made, will be sufficient, 
notwithstanding said Brown afterwards may have abandoned such 
intention,” ete. 

The giving of the first of these charges, and the refusal to give 
the second, is assigned as error. And as these instructions relate to 
the same issue they will be considered together. 

While our statute has removed many of the common law disabili- 
ties attaching to coverture, and has greatly enlarged the right of 
married women to own property, and contract with reference to it, 
yet it provides that during the coverture the husband shall have 
the sole management of the wife’s separate property. This makes 
him the agent of the wife, and gives him the right to the possession 
of her property, and custodian of her title papers. His consent to 
the disposition of her separate property is essential. 

It is well established that the husband can make a conveyance to 
the wife of his separate property, or of the community property, so 
as to vest the title in her as separate property, provided the rights 
of creditors are not encroached upon. In this case the contract is 
between the heirs of the husband and those of the wife, and in 
which creditors and strangers have no interest. And it should be 
‘“‘remarked that the decision will be confined to the case as made, 
‘and the doctrines declared must be understood as thus limited. 

Then as the husband is the agent of the wife with the right to 
the possession and management of her separate property, and cus 
tudian of her title papers, and having the power to convey to her 
his separate property, or the community property, the question as 
between them and their heirs is as to what will constitute a delivery 
of his deed to her so as to make the conveyance effective. Is it es 
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sential that such a deed should be actually delivered to her or be so 
laced under her authority that thereafter the husband is to be de- 
prived of all control over it? If it is to be understood by the term 
“eontrol,” as used in the charge of the court, that the husband 
must intend by the execution of the deed to abandon any further 
control over it as owner of the land, then the charge is correct. 

3ut it admits of much doubt whether the charge would admit 
of such a construction. In common parlance and as generally 
understood, there is no practical difference between the term “sole 
management” as used in the statute, and the word “control” as 
used in the charge. [By virtue of the statute the husband would 
have the undoubted right, notwithstanding every act had been done 
which was essential to vesting the title in the wife, to so far control 
the deed as to have it authenticated and recorded. And he would 
also have the right to retain possession of it as her agent. 

The case of Henry v. Anderson, 77 Ind., 361, was where a person 
made a deed for land owned by himself to a firm of which he was 
a member, but he retained the possession of the deed. It was there 
held that his possession was a constructive delivery of the deed to 
the firm and vested in it the title to the land. The principle upon 
which that decision is founded is, that the grantor was a member 
of the firm, and as such had authority to act for it, and having ex- 
ecuted the deed in due form, nothing appearing to the contrary, it 
was presumed that he intended the title to vest in the firm at the 
time, and thereafter he held the deed for the firm and not for 
himself. 

In Moore v. Hazelton, 94 Allen, 106, it was said: “ When an in- 
strument of conveyance is sealed and delivered, with an intention 
on the part of the grantor that it should operate immediately, and 
there is nothing to qualify the delivery but keeping the deed in the 
hands of the grantor, it isa valid and effectual deed, in law and 
equity; and the execution of a deed in the presence of an attesting 
> Many 
cases are there cited in support of that proposition, and the same 
doctrine is approved in the subsequent case of Howe v. Howe, 99 
Mass., 97. 


Witness is sufficient evidence from which to infer a delivery.’ 


Under our system the husband has the sole management of the 
wife’s separate property during the coverture. Neither the wife 
nor any other person would have the right to assume the manage- 
ment of such property without the husband’s consent. 

[t is not essential to the complete conveyance of property by the 
husband to the wife that he should divest himself of the manage- 
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ment and control of the deed. But it would seem, upon sound 
principles of justice, that where the husband has formally executed 
a deed conveying property to the wife, that is, has signed such g 
deed with attesting witnesses, as between them and their heirs, if 
nothing appears to the contrary, this will be sufficient evidence of 
a delivery, notwithstanding he may retain possession; for his pos 
session of the deed and property is consistent with her right to it, § 

The authorities all concur that the question of delivery is one of 
intention,— a question of fact to be determined from the evidence, 
It is also well settled that actual or manual delivery is not essential 
to vesting the title. 

The criterion is this: If Brown, at the time he signed the 
deed with the subscribing witnesses, intended that the title to the 
land should then immediately vest in his wife, though he retained 
the possession of the deed, it will be considered a complete convey. 
ance, vesting the title according to that intention. And if the title 
is thus invested, no subsequent change of that intention on his part 
would divest thesame. As before remarked, the question is one of 
intention, to be determined from the facts and circumstances pre 
ceding, attending and following the transaction. 

The charge asked by the appellants, and which was refused by 
the court, very clearly and correctly presented tie true issue in 
form, substance and language easily understood, while the charge 















as given was more favorable to appellee than was warranted by 
} law ; and besides, the jury might have been misled by the same. 
Wt The other errors assigned are such as will not likely occur on 
| another trial, and hence we pretermit any discussion as to them. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 





R&VERSED AND REM ANDED., 










[Opinion adopted February 5, 1884.] 





JuAN Ortiz Et AL. v. Teresa P. pk BeNAvipEs. 





(Case No. 1664.) 
¥. ALIENs.— An alien claiming by inheritance through a Mexican citizen, who 
»° died in 1816, may maintain an action for the recovery of land thus inherited. 
4}) . 2 Lomration — PLEADING.—To the defense of limitation there was no replica 
tion, but evidence of the plaintitfs’ coverture was introduced, the original 
petition alleging that ‘the plaintiffs were all femes covert, and were married 
while minors.” Held: 
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(1) That if such language had been used in a replication it would not have 
been sufficient to authorize the evidence. 

(2) To have authorized its introduction the replication should have set up 
that plaintiffs were married prior to the hostile possession ; for, if they were 
minors, then the statute would run from the dates of their respective mar- 
riages. If their marriages occurred after the hostile possession commenced, 
they could not tack disabilities and thus avoid limitation. 

3. WILLS — ADOPTICN — EvipENCE.— Under the laws in force in the Mexican 
states in 1813, an ‘“‘ open will” was required to be executed before a public 
escribano or notary and three witnesses, inhabitants of the place. If the 
testator was blind, five witnesses were required; if there was no escribano, 
five witnesses of the place were requisite, unless they could not be had, in 
which event the will could be executed before three inhabitants of the 
place. In a suit brought against parties who had been in possession and 
paying taxes since 1833, the defendants offered parol evidence of the former 
existence of a will, executed before a notary, with two witnesses, in 1813, 
which was in the proper archives, but had been lost or destroyed, and which 
devised the land in 1813 to defendants’ ancestor. Held: 

(1) That after so great a lapse of time, in favor of a claim so continuously 
asserted with possession, all such facts will be presumed to have existed as 
would legalize the act of the notary and two witnesses, if, as matter of law, 
they could attest a will. 

(2) The instrument, designated as a will, was one which was described, 
by a witness who had seen it before its loss, as reciting that the maker, 
‘‘not having any children by his wife,” had adopted the party (who was 
the ancestor through whom defendants claimed) as his only heir. Held, 
that whether the instrument was an act of adoption, which could assuredly 
have been executed by a notary and two assisting witnesses, or as a will, 
proof of its contents should have been permitted to go to the jury, under 
all the facts referred to in the opinion. 

(3) The contents of the instrument should have gone to the jury, if for 
no other purpose, than to show the boundaries to which the law would apply 
the adverse possession of defendants. 


Arrrat from Webb. Tried below before the Hon. John OC. 
Russell. 

Two suits in trespass to try title, brought in the district court of 
Webb county, by Teresa P. de Benavides, Antonia Pisana Ramos 
and husband, Ygnacio Ramos, and Pamfila Dovalina Ramon and 
husband, George Ramon, against F. Farias, and Juan Ortiz and F. 
Farias, as defendants, were ordered, pursuant to agreement of the 
parties, by said district court, at its October term, 1883, to be con- 
solidated, and both parties required to replead. Appellees, on the 
25th of October, filed a new original petition in trespass to try title 
against both appellants (Farias and Ortiz), claiming title in appel- 
lees to the lands in. Webb county known as porciones Nos. 19, 20 
and 21 of the city of Laredo; alleging ouster by appellants there- 
from on the 1st day of January, A. D. 1880. 

This petition further alleged that said premises are the separate 
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property of appellees, Teresa P. de Benavides, Antonia P. Ramog 
and Pamfila Dovatina Ramon, all of whom it averred to be mar 
ried women, and that they were married during minority; that the 
first named sued alone because her husband refused to join with 
her, it being alleged that Antonia Pisana Ramos and her husband, 
Ygnacio Ramos, resided in the republic of Mexico. Appellees al. 
leged the claim of Antonia Pisana Ramos to be by inheritance, jn 
1825, from her mother, Estefana Gonzales, who was a niece and heir of 
Jose Gonzales. Appellants demurred, excepted specially to the dis. 
ability of appellees, Antonia Pisana Ramos and her husband, on ae. 
count of alienage; pleaded “not guilty,” and also the statutes of 
limitations of three, five and ten years, and the periods of limitation of 
twenty and forty years. It was agreed that the title to the premises 
in controversy was in Jose Gonzales in 1807, and that neither party 
should be required to prove title beyond him. Appellees claimed as 
heirs of Jose Gonzales, being descendants of his brother, Antonio, 
Appellants grounded their claim on a will of Jose Gonzales, made in 
1813, in favor of Guadalupe Sanchez, under whom they claimed, 
which will was lost and could not be found. They also relied on 
continued possession (since 1833) on the part of themselves and 
those under whom they claimed, paying taxes and claiming title. 

Verdict in favor of appellees for an undivided interest of one- 
third of the property, the other two-thirds to appellants. 

The important facts appear from the opinion. 


Shoalwater & Nicholson and Gardner Ruggl 8, for appellant, 
cited on alienage: Pasch. Dig., arts. 43, 44, 46, 47, 48 and notes; R.S,, 
art. 1658; Barclay v. Cameron, 25 Tex., 241; Cryer v. Andrews, 11 
Tex., 170; Hardy v. De Leon, 5 Tex., 211; White v. Sabariego, 28 
Tex., 243. 

On the failure to set up coverture in response to limitation, they 
cited: Childress v. Grim, 57 Tex., 59; Hughes v. Lane, 25 Tex., 367. 

On the admissibility of the evidence offered to prove the contents 
of the lost will, they cited: Stroud v. Springfield, 28 Tex., 649; Portis 
v. Hill, 30 Tex., 529; Mapes wv. Leal’s Heirs, 27 Tex., 346; Williams 
v. Conger, 49 Tex., 582; 1 Greenl. Ev., secs. 21, 144, “ Instrument;” 
Cheatham wv. Riddle, 8 Tex., 162. 


McLane & Atlee, for appellee. 





Srarron, Associate Justice.— The court did not err in overruling 
the exceptions of the defendants which presented the question of 
the right of one of the plaintiffs to maintain a real action, she being 
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an alien. If she has title it is through inheritance from Jose Gon- 
zales, who was a Mexican citizen and “died in 1816. It is regarded 
as settled, in this state, that aliens so claiming may maintain actions 
for land. Jones v. McMasters, 20 How., 20; Sabriego v. White, 30 
Tex., 576; Andrews v. Spear, 48 Tex., 580. 

The defendants pleaded the statutes of limitation, to which there 
was no replication of such facts as would prevent the bar of the 
statute, and on the trial evidence showing coverture of the plaintiffs 
was introduced over the objections of the defendants. 

It is claimed that the averment in the petition that the plaintiffs 
“are all femes covert, and were married while minors,” was sufficient 
to let in evidence of coverture. If the same language had been used 
in a replication to the plea setting up the statute, it would not have 
been sufficient. 

It should appear in a replication or other pleading seeking to avoid 
the bar of limitation set up in the answer, that the plaintiffs were 
married prior to the hostile possession relied on by the defendants; 
for if they were minors then, the statute would run from the dates 
of their respective subsequent marriages. 

The plaintiffs may all have been covert when the action was 
brought, and they each may have married before they were of age; 
yet their several marriages may have occurred after the hostile pos- 
session commenced. If so, they could not tack disabilities and thus 
avoid the bar. 

A pleading seeking to avoid a plea setting up the statutes of lim- 
itation should state such facts as show that the statute could not 
have run. No such facts were stated in the petition in this cause. 
If thus stated, it would be sufficient, although not stated in a formal 
replication. 

It appears in the statement of facts that Teresa P. de Benavides 
was born about the year 1819, and that she married about the year 
1838. The possession through which the defendants claim seems to 
have commenced as early ag the year 1833. If so, on the marriage 
of the plaintiff named, the statute would have commenced to run; 
and although she may have been a minor in 1833, yet, if her 
ancestor, through whom she claims, was then alive, unless under dis- 
ability, the statute would then begin to run. 

Antonia Pisana Ramos first married in 1843; and by supplemental 
petition she alleged that she inherited from her mother, who was an 
heir of Jose Gonz: ules, in the year 1825. If this be true, even though 
she was a minor at the time of her first marriage in 1843, the statute 
then began to run, if there was an adverse possession. 
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The other plaintiff married about the year 1865, and in the nature 
of things, if the adverse possession under which the defendants 
claim commenced and has continued since the year 1833, it must 
have commenced long prior to her birth, if she was a minor at the 
time of her marriage. Thus it is seen that there was no ple ading 
setting up the facts necessary to avoid the pleas of limitation, and 
evidence in relation thereto should have been excluded. 

Plaintiffs and defendants each claim through Jose Gonzales, who 
s admitted to have had title to the land in controversy as early ag 
1807. The plaintiffs claim through inheritance, and the defendants 
through Guadalupe Sanchez, who was an ancestor of one of the de 
fendants, and under whose descendants the other defendant claims 
by conveyances. 

The evidence shows that the defendants claim that by the will of 
Jose Gonzales, executed in 1813, the land in controversy was devised 
to Guadalupe Sanchez. 

It appears that Jose Gonzales died in 1816, childless, and it does 
not appear whether he left surviving mother or father. The evidence 
shows that Guadalupe Sanchez was raised by him, and was a mem- 
ber of his family, she being the niece of his wife; and it further 
shows that from some time soon after his death she asserted title to 
the land in controversy through a paper which the witnesses des- 
ignate the will of Jose Gonzales, and that she so continued todo 
until her death, which occurred in the year 1860. 

There was much testimony tending to show the adverse possession 
held by the defendants and those under whom they claim, as also 
their open assertion of rights. The evidence tending to show that 
a paper once in the municipal archives, and spoken of by witnesses 
as the will of Jose Gonzales, had been in some way lost or destroyed, 
was reasonably full. 

There was also evidence tending to show that Guadalupe Sanchez, 
and those who claim through her, had paid taxes on the land during 
the most of the time since the county of Webb was organized, and 
that the claim of those persons to the land was open and must have 
been known to the plaintiffs and those through whom they claim. 

Bartolo Garcia, a man seventy-two years of age, gave his test 
mony by deposition, in which, after stating that he had lived in 
Webb county for sixty-two years, during which time he had been 
for several years mayor of the city of Laredo, testified to having 
seen among the municipal archives the will of Jose Gonzales, and 
among other things had testified as follows: “The will stated that 
Dona “Guadalupe § Sanchez was the sole and only heir of Jose Gon- 
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gales; when I first knew these lands no one claimed them; when I 
was twelve or fifteen vears old Don Andres Farias, husband of 
Dona Guadalupe Sanchez, claimed it as the property of his wife; 
this was about fifty-six or fifty-eight years ago. She claimed it as 
the only heir of Jose Gonzales under his will. I never heard of 
anybody else claiming said land. Guadulupe Sanchez is dead. 
Jose Gonzales lived in Laredo, and he died in Laredo about the year 
1816 or 1817. I saw the will of Jose Gonzales in the archives of the 
city of Laredo about the year 1855, and I think it remained there 
until the year 1862, when a company of soldiers made the city hall 
their quarters and destroyed a good many old records; I have not 
seen it since; I do not know what has become of it, nor whether it 
has been lost or destroyed. The will stated in substance that Jose 
Gonzales, not having had any children by his wife, he had adopted 
Dona Guadalupe Sanchez as his sole and only heir. The relatives 
of Jose Gonzales lived in Webb county, and were Jose Ma, Antonia, 
Petra and Clara Gonzales. These relatives had means of knowing 
that Guadalupe Sanchez and those holding under her had possession, 
because they all lived in the city of Laredo, Texas, and Jose Ma 
Gonzales, of the relatives mentioned, was alcalde of Laredo under 
the Spanish government, and mayor of Laredo under the United 
States government. Guadalupe Sanchez was in possession of these 
lands during her life-time. 

Refugio Bermudes testified that he was sixty years old, and had 
lived in Laredo since his birth, and that he knew Guadalupe 
Sanchez and her husband, Andres Farias, and the other members of 
the family. Ile then stated: “1 knew the porciones Nos. 19, 20 and 
21 (land in controversy); they used to be known as ‘Santa Bar- 
bosa.’ In 1833 I used to go out there to the ranche with the chil- 
dren of Andres Farias to eat watermelons. Andres Farias claimed 
the lands at that time as the property of his wife, Guadalupe 
Sanchez, who inherited the same from Jose Gonzales by will of the 
said Jose Gonzales to her. The family of Andres Farias lived in 
Laredo at that time. . . . I knew that Andres Farias held pos- 
session of said lands from 1833 until 1835, when I went to San 
Antonio, where I lived five years. . . Ihave seen a will of Jose 
Gonzales to Guadalupe Sanchez. I saw it in the year 1859, when I 
was mayor of the city of Laredo; during that year, Juan Farias 
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came to me and asked me for a copy of the will. I searched the 
archives of Laredo in my office and found it and read it; it was 
signed by Jose Gonzales and two witnesses, dated 1813; it was writ- 
ten in Spanish and was on stamped paper and was dated in 1813; 
VoL, LXI—5 
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was signed by Jose Gonzales and a notary public (Escribano Pub. 
lico) and two witnesses, and had the seal of the (Escribano Publico) 
notary public, and was made before the (Juiz Promero) first judge of 
the municipality. I do not remember the name of the notary or of 
the subscribing witnesses. Juan Sabinas, secretary of the city, 
made a copy and gave it to Juan Farias. In the mayor’s office of 
Laredo at that time was archived all papers pertaining to land, 
whether by deed, devise or grant, from the time when Laredo wag 
under the Spanish government. Andres Farias and his wife, Guada- 
lupe Sanchez, were in possession of the lands now known as por. 
ciones 19, 20 and 21 in the year 1833, under the will of Jose 
Gonzales; these lands were then known as Santa Barbosa, and 
they and their children and grandchildren have been in posses 
sion of the same ever since. They have always claimed said lands 
as the property of Guadalupe Sanchez, the wife of Andres Farias; 
it has always been known in Laredo and Webb county that they 
claimed these lands. I never heard of any one disputing their 
claim until the institution of this suit.” 

The defendants proposed to prove by the witnesses the contents 
of the paper which they designated as the will of Jose Gonzales, 
and this was objected to on the ground that it was not proved that 
the paper was executed as wills were required to be executed by the 
laws in force at that time, and this objection was sustained and the 
evidence excluded. 

This ruling is assigned as error. 

The ground of objection to the form and manner of executing the 
paper which the witnesses speak of as the will of Jose Gonzales 
seems to have been that it was signed by but two witnesses. 

The paper in question, if intended asa will, was evidently intended 
as an open (adzerto), and not a closed (cerrado) will, and it seems 
that such a will was required, by the law then in force, to be exe- 
cuted before a public escribano and three witnesses, inhabitants: of 
the place; if the testator was blind, five witnesses were required; 
and if there were no escribano, five witnesses of the place were req- 
uisite unless they could not be had, in which event three inhabit- 
ants of the place or seven strangers or non-residents were deemed 
sufficient to authenticate such a will. White’s Recopilacion, 98; 
Escriche (Testamento abierto o nuncupativo) ; 1 Alvarez, Derecho, 
Real, 212. ; 

There seems to be some contrariety of opinion among Spanish 
jurists as to whether two witnesses and the public escribano could 
properly authenticate a will in case more witnesses could not be had. 
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Upon this subject we insert a translation from Escriche: “May 
two witnesses and the notary be sufficient when more cannot con- 
yeniently be obtained in the place? Don Juan Sala is in favor of 
the negative, basing his opinion upon the legal requirement of three 
witnesses at least when a testament is executed before a notary pub- 
lic. However, since the law, as above stated, is satisfied with three 
witnesses when neither five witnesses nor a notary can be procured, 
it would seem that when only two witnesses and the notary are 
present the three persons sot ight by the law are there, for the no- 
tary should be considered as at least one witness, and such a one, 
although he were not a resident, as to be entitled to as much faith 
as a resident witness, being supposed to be well known in the dis- 
trict.” Escriche also observes (Verb. Testamento, p. 1494), that 
“A notary cannot legalize (attest) a sealed testament in which he 
is instituted heir, because he acts in it as two witnesses.” 

The length of time which elapsed after the date of the paper 
before its validity as the will of Jose Gonzales was ever questioned, 
although those claiming under it have openly asserted title thereby, 
and had, for a long time, been, at intervals, if not continuously, in 
possession of the land, would be strongly corroborative of the fact 
that the views of the learned author and jurist were recognized as 
the true rule upon this question, tn Mexico, at the time the paper 
was executed; and were it necessary to do so in support of a claim 
so old and so continuously asserted, without doing violence to what 
seems to us to be the spirit of the Spanish law, we might weil 
adopt the views so well expressed, and after this lapse of time pre- 
sume all such facts to have existed as would legalize the act of the 
notary public and the two witnesses, if, as matter of law, these 
persons could attest a will. 

There are, however, two other views of this question. 

While the witnesses speak of the paper as a will, yet its contents, 
so far as developed by the evidence, would tend strongly to show 
that it was an instrument by which Jose Gonzales adopted Guada- 
lupe Sanchez. 

The language of the paper was the most appropriate for such a 
purpose. “ The will stated in substance that Jose Gonzales not hav- 
ing had any children by his wife, he had adopted Dona Guadalupe 
Sanchez as his sole and only heir.” 

Such institution of an heir might be by an instrument operating 
as a will, or by one establishing such legal relation between its 
maker and another as would make such other person the heir of the 
maker of the instrument. 


To accomplish this latter purpose we have not found that it was 
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necessary that the instrument through which the adoption is made 
must be executed as must be a will. 

A learned Spanish writer states that, in order to make a valid 
adoption, it is sufficient that the father of the child to be adopted, 
with the person adopting, present themselves before some judge and 
declare that the one desires to give, and the other to receive, the 
child in adoption, and that there shall be given an instrument bear. 
ing evidence of the act. 1 Alvarez Derecho, Real, 82 

, m the case of Teal v. Sevier, 25 Tex., 519, the act of adoption 
was executed in 1832 before a primary judge acting with two wit 
nesses, and it was held to be effective to the extent of the disposable 
portion. 

The record bears evidence of the fact that Jose Gonzales had no 
descendants, and is silent as to whether he had ascendants. Such 
being the case it must be presumed that such a state of facts existed 
as would have authorized him to adopt and thus make Guadalupe 
Sanchez his sole heir. 

She had been reared in his house, was a niece of his wife, who is 
not shown to have been alive at that time, towards whom, in his 
childless condition, his affections would extend, as do those of a 
father to his child. 

The act was one which ordinary affection, under the circumstances, 
would prompt. 

Whether regarded as a will, or an act of adoption, as evidence of 
title, proof of the contents of the instrument should have been per- 
mitted to go to the jury under all the facts in proof in the case. 

The instrument being in form such as stated by the witnesses, 
even if it did not pass title to Guadalupe Sanchez, if presented 
should have been admitted, under all the circumstances, for the pur- 
pose of showing the boundaries to which the law would apply the 
adverse posse ssion of the defe ‘ndants and of those through whom 
they claimed. 

The instrument having been lost, the witnesses for the same pur 
pose, if for no other, s! hould have been permitted to state its con- 
tents. Charle wv. Saffol 1.13 Tex... 109: Lambert v. Weir, 27 Tex., 365. 

The other matters covered by ae. of error relate to the 
giving and refusing to give instructions and to other matters which 
are not likely to arise on at mite trial, and they need not now be 
considered. 

For the errors indicated the judgment is reversed and the cause is 
remanded. REVERSED AND REMANDED. 


[Opinion delivered February 8, 1854.] 
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B. W. Wacker v. J. Mrxerva Axsercromsir. 
(Case No. 1682.) 

1, PARTIES — ESTATES OF DECEDENTS.— Though the legal representative of a 
deceased person’s estate is the proper party to bring suit for the recovery of 
a debt due the estate, since this rule has its foundation in the necessity of 
protecting the creditors of the estate, it does not exist for the benefit 
of debtors, and is subject to exceptions. The legal representative is entitled 
to the property of the estate only in a qualified manner and for a specific 
purpose; for all otber purposes the title isin the heir from the moment when 
descent is cast. 

9, PARTIES — ESTATES OF DECEDENTS.— When over three years had elapsed since 
the death of the intestate, whose estate was alleged to have been insolvent, 
and during which time no one had applied for administration thereon, the 
surviving widow brought an action of debt on a judgment which was the 
community property of herself and of her deceased husband, and which 
was rendered nearly seven years before his death. Held, that under the 
facts stated in the opinion the surviving widow could maintain the action. 
Following Evans v. Oakley, 2 Tex., 185. 

8, Same.— Independent of the special facts of the case, the wife, as survivor of 
the community estate, could, being the owner of the judgment rendered in 
the life-time of her deceased husband, preserve the debt, against which lim- 
itation was nearly complete, by an action in her own name, 


Error from Walker. Tried below before the Hon. John R. 
Kennard. 
The opinion states the case. 


Tlume & Shepard and Mcky nney & Le igh, for plaintiff in error, 
cited: Moore v. Rice, 51 Tex., 289; Howard v. McKenzie, 54 Tex., 
183; Lacy v. Williams, 8 Tex., 187; Giddings v. Steele, 28 Tex., 
748. 


Abercrombie & Randolph, for defendant in error, cited: Green »v. 
Crow, 17 Tex., 184-188; Little v. Birdwell, 27 Tex., 690-91; Reeves 
. Petty, 44 Tex., 253, 254; Mabry ». Ward, 50 Tex., 410, 411; Acts 
15th Legislature, p. 127, see. 125; Patton v. Gregory, 21 Tex., 517, 
518; Moore v. Morse, 2 Tex., 402; Putnam v. Young, 57 Tex., 464. 


Stayton, Assocrare Justice.— This is practically an action of debt, 
instituted by Mrs. Abercombie against Benjamin W. Walker, to 
recover the amount of a judgment rendered in favor of her husband 
November 16, 1871, with interest thereon. 

The petition alleges and the evidence shows that the judgment 
was community property between Mrs. Abercombie and her hus- 
band, who died July 15, 1878, leaving several children, all of whom 
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were of age at the death of their father except one, who became of 
age before the institution of this suit. 

All of the children of Abercrombie conveyed their interest in the 
judgment against Walker, prior to the institution of this suit, to 
Mrs. Abercrombie. 

It is alleged and proved that Abercrombie died insolvent, leaving 
no property whatever except the judgment against Walker, and 
that no administration had been taken out on his estate. 

The petition contained statements that, if the entire sum due from 
Walker were recovered, it would not meet the allowance to which 
the widow would be entitled in lieu of exempted property, of which 
none was alleged to exist in kind. It was also alleged that Walker 
was insolvent, and had been so since the judgment was rendered 
against him. 

The petition ended with the following suggestion, after prayer for 
judgment: “But should the court deem it more appropriate, she 
prays for judgment against said defendant for said sum and costs 
aforesaid, subject to debts, claims and demands of creditors, after the 
allowance due her as surviving widow and her then minor son as 
aforesaid, in lieu of exemptions as aforesaid, have been secured to 
her, and she prays for general relief.” 

A judgment was rendered against Walker for amount of judg- 
ment, interest thereon and costs of formersuit. The judgment con- 
cludes as follows: “It is further ordered, adjudged and decreed by 
the court that this judgment, or the proceeds collected or realized 
thereon, shall be subject to such of the debts, claims and demands 
of the creditors of John C. Abercrombie as may be valid and sub- 
sisting, and as may be asserted and ought to be enforced by said 
creditors, after the allowance in lieu of exemptions from forced sale, 
to which plaintiff may be entitled as the surviving widow of said 
John C. Abercrombie, deceased, have been secured to her under the 
law regulating estates of deceased persons, providing that there should 
be set apart to. the surviving widow and minor children of intestate 
decedent, such property of the estate of such decedent as may be 
exempt from forced sale, or allowance in lieu thereof, should such 
exemptions be not found in said estate.” 

This judgment does not assume to set aside to the widow and 
minor child any part of the estate in lieu of exempted property not 
existing among the property of the deceased, nor does it attempt to 
adjudicate that they are so entitled; but in so far as the judgment 
speaks in reference to this matter, it declares, in effect, that Mrs, 
Abercrombie, if it be collected, shall hold the proceeds of the jadg- 
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ment just as an administrator would hold it, to be disposed of, in 
accordance with the law regulating the matter. 

There seems to have been an intention to manifest in the judg- 
ment the fact that Mrs. Abercrombie, as against creditors of the es- 
tate of her husband, should have, in the fund to be collected through 
the judgment, no other or greater interest therein than she would 
have were it collected under a judgment rendered in favor of an 
administrator of her husband’s estate, and by him. 

Hence, there arises no question in this case as to the exercise by 
the district court of jurisdiction which the constitution confers on 
the county court alone, unless it be exercised by the district court on 
appeal from the county court, or in some special matter in which 
original jurisdiction is conferred. 

It is urged that Mrs. Abercrombie, as the surviving member of 
the community, and as assignee of the interest of the children, could 
not maintain this action; that such an action can be maintained by 
no other person than the administrator of the estate of J. C. Aber- 
crombie. 

It is ordinarily true that the legal representative of a deceased 
person’s estate is the proper person to maintain a suit to recover 
property of or a debt due to an estate; but that there are exceptions 
to this rule is well settled, even in cases in which heirs or persons 
claiming rights derived from and through the deceased are the per- 
sons suing. Evans v. Oakley, 2 Tex., 185; Moore v. Morse, 2 Tex., 
403; Lacy v. Williams, 8 Tex., 185; McIntyre v. Chappell, 4 Tex., 
192; Cochran v. Thompson, 18 Tex., 656; Patton v. Gregory, 21 
Tex., 517; Giddings v. Steele, 28 Tex., 748. 

The rule is not an unbending one, and has its foundation in the 
necessity for giving protection to creditors of a deceased person, 
which in most cases makes it necessary to place the estate and its 
control in the hands of a legal representative, freed from interfer- 
ence by heirs, legatees or devisees, while such representative is in 
the lawful discharge of the trust. 

This rule does not exist for the benefit of debtors to the estate 
who-are indisposed to pay what they justly owe to any one. 

Property vests in the legal representative of an estate only in a 
qualified manner and to a limited extent for a given purpose, and 
for all other purposes the title is in the heir from the instant of the 
death of the intestate. 

In this case it appears with reasonable certainty that there were 
debts against the estate of J. C. Abercrombie, but it is claimed that 
there is no property subject to their payment; that all the property, 
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if realized, would be consumed in the payment to the widow and 
minor child of allowances in lieu of exempted property. This may 
be true, and if so would bring the case within the exceptions recog: 
nized in the cases referred to; but the district court ordinarily hag 
no jurisdiction to determine in an original proceeding whether such 
allowance should be made, nor how much should be allowed, and in 
the absence of such power it would be unable to tell whether or not 
a part or even all of the money resulting from the judgment against 
Walker might not be required to be paid to creditors. 

The court below did not attempt to exercise such jurisdiction; its 
judgment simply preserves the fund, which is as open to the claims 
of creditors as it was before. 

Over three years hac passed after the death of Abercrombie and 
no creditor of his had felt sufficient interest in his estate to cause 
administration to be opened; over nine years had elapsed since the 
return of the only execution which ever issued on the judgment 
against Walker. Under such circumstances, were the surviving widow 
and the heirs —and under the facts the widow had all the right and 
power which the heirs ever possessed — wanting in power to preserve 
that of which they had the legal title? Could they have instituted a 
suit against a trespasser, there being no administrator, to have recov- 
ered damage for injuries done to property of the estate? Could 
they have instituted any action necessary to preserve the property? 
They surely could, for it would not be in derogation of the rights of 
creditors to do so, and the wrong-doer could not be heard to com 
plain of the exercise of such rigit as ordinarily pertains even to @ 
qualified ownership — the right and power to preserve. 

It may be true that the judgment could not have been technically 
revived by another than a legal representative of the estate; yet, 
it would seem for the preservation of the fund, which would soon 
be lost by limitation if some steps were not taken to keep it alive, 
that the widow, under the facts of this case, might institute and 
maintain an action of debt, which the present is substantially, for 
the preservation of her right, and that in such case the court would 
have full power to protect the debtor from any possible injury if 
he took the proper steps to invoke such action. 

No such protection was invoked in this cause, but the debtor 
stood upon what he conceived to be a technieal legal right, through 
which, in a short time, he expected without payment to have a com- 
plete legal defense against the debt. 

As was said by Chancellor Kent in McDown ~. Charles, 6 Johns. 
Ch., 132, we may say in this case: “ The case warrants the inference 
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that the defendant does not wish or intend to account to any human 
being for the debt which he owes the estate. If the plaintiff can- 
not sue, there is no person to call the defendant to account, and the 
plaintiff is to lose her share of the fund. It is a peculiar case, and, 
taking the facts in the bill to be true, the plaintiff ought to be per- 
mitted to sue.” 

The power of the court in such cases to give full protection to the 
debtor is recognized in the very first cases which came before this 
court. In Evans v. Oakley, 2 Tex., 185, enumerating some of the 
exceptions to the general rule, the court said: “ We do not intend 
to be understood as ruling that in no case could an heir sue for 
property before the succession through which he deraigned his 
right has been legally closed, ac ording to the laws regulating such 
successions. We beli eve such a case could be sust: ruined. Suppose 
there were no creditors and no administration, and the heirs should 
sue for property, setting forth the fact that there were no outstand- 
ing debts, and no other heirs, a court, in the exercise of equity 
jurisdiction, could sustain the suit with perfect safety to the rights 
of others, because such interests or rights, if they should at any 
reasonable time appear, would be secured by such guaranties as the 
court would have power to direct.” 

In Moore v. Morse, 2 Tex., 403, it was said: “ Yet there are cases 
in which the rights of a devisee or legal distributee may claim, and 
doubtless would receive, the aid of judicial process for the protection 
of such rights. If the property was likely to be wasted, destroyed 
or carried beyond the jurisdiction of the court before a legal repre- 
sentative had been constituted, or before he could enforce his legal 
rights in the ordinary way, such ground would authorize the inter- 
position of the judge by some one of the remedial processes known 
to our judicial system to prevent such wrong.” 

Here the subject matter of litigation would soon, in legal contem- 
plation, be destroyed by lapse of time; those for whose benefit, 
chiefly, administration is granted had not seen proper to have an 
administration opened; sufficient time had elapsed to bar all debts 
not evidenced by writing; a prima facie case showing no interest of 
creditors in the fund is shown, and the beneficiary may not have 
been able to take out letters of administration. Under such facts, 
relief, which only tends to preserve rights, and to destroy none, 
ought not to be denied. If the defendant is not sufficiently pro- 
tected it is because he sought no such protection as the court below 
could, and would if deemed necessary, have given to him. 

There is, however, another view of this case which to us seems 
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conclusive of the question. Mrs. Abercrombie is the survivor of the 
community; the judgment on which the action is based was com. 
munity property; her right is not one solely derivative, as is that of 
an heir, and her power to protect her own interest and the interest 
of the community, in a case like this, stands on different ground to 
that of one who claims solely a derivative right. 

The powers of the survivor of the community in regard to the 
common estate, under our system, have been recognized to be very 
great. 

Without administration she may in good faith sell the property 
of the estate for payment of debts, and thus destroy the title of 
heirs and the right of creditors longer to look to it. Jones »v. Jones, 
15 Tex., 143; Primm »v. Barton, 18 Tex., 222; Good v. Coombs, 28 
Tex., 51; Dawson v. Holt, 44 Tex., 174; Wenar v. Stenzel, 48 Tex, 
488; Johnson v. Harrison, 48 Tex., 257; Sanger Bros. v. Heirs of 
Moody, ante, p. 96. If she can thus destroy the title of an estate 
in community property, she surely may preserve it through an action 
in her own name. 

The powers of a survivor in reference to the common estate are 
recognized to be in many respects similar to the powers held by the 
survivor of an ordinary partnership. Woodley v. Adams, 55 Tex, 
531; Carter v. Connor, ante, p. 52. 

That. such.a survivor could maintain an action of debt on a judg 
ment obtained in the name of the firm during the life of the de 
ceased member would not be questioned. 

There is no error in the judgment and it is affirmed. 





AFFIRMED. 
[Opinion delivered February 8, 1884.] 





J. W. McCavtey v. Lone & Co. 
(Case No. 1765.) 


1. PLeaptna.—In pleading, the allegations of a petition should be confined to 
the facts which constitute the cause of action, without going into special 
detail; and when the evidence relied on to support the action is set forthin 1 
the pleading, it should be stricken out on exception. See statement of case 
for an illustration. 

2. SaME.— See statement of case for a cause of actton in reference to which it 

was held proper, on exception, to strike out allegations of fraud and malice, 

and a claim for exemplary damages, alleged to have resulted from defend- 
ant’s having prohibited plaintiff from completing his contract. Following 

Houston & T. C. R’y Co. v. Shirley, 54 Tex., 127, 
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$, Same.— A matter pleaded by way of defense, which constitutes no answer to 
the cause of action relied on by plaintiff, should be stricken out. See state- 
ment of case for an illustration of this rule. 

4, EvipencE — PRACTICE.— Evidence was admitted, ina suit brought by plaintiff 
for a breach of a written contract entered into between himself and the de- 
fendant, of the plaintiff's verbal declarations in regard to the subject matter 
of the contract before its execution, with a view of attaching by parol 
new conditions to the written contract. This evidence was afterwards ex- 
cluded by the court. Held: 

(1) The practice of permitting illegal evidence to go to the jury, and after- 
wards endeavoring by oral or written directions to divert their minds from 
its consideration, is one that should not be encouraged. 

(2) When illegal evidence, objected to, is from any cause heard by the 
jury, the court should by written instruction distinctly call their attention 
to it and expressly direct them to disregard it. 

§. Practice — RULES OF CoURT.— Attention called to rule 36, which requires, 
when decisions are cited in a brief, that not only the volume and page of the 
report should be given, but also the style of the case relied on. 


Aprprat from Jefferson. Tried below before the Hon. W. J. Win- 
gate, special judge. 

The following statement, made by appellant, was concurred in by 
appellees as substantially correct: 

Suit for damages for breach of contract, brought by J. W. Me- 
Cauley. Plaintiff alleged in his petition in substance as follows: 
On the Ist day of June, 1878, plaintiff and defendants entered 
into a written contract in effect and substance as follows: “ Plaint- 
iff was to take charge of all logs put in the river at Yellow 
3luff by defendants, as soon as put in the water at the skidways of 
tram road; and to run and deliver said logs into a ‘boom’ near 
Bunn’s Bluff. Said logs to be run as often as it may be practicable 
so as not to allow any delays that would cause the mills to run out 
of logs; to improve the river from time to time, as it may be neces- 
sary to run logs at all seasons of the year without any loss or delay. 
Such improvements as may be necessary to be made now to carry 
out this contract to be done as soon as possible with a reasonable 
amount of work. Defendants to pay plaintiff fifty cents per one 
thousand feet of all logs put in the river at Yellow Bluff, as per 
measurement of logs as put in the river atskidways, plaintiff to take 
charge of the same as putin the river, and to run and to deliver the 
same in the boom near Bunn’s Bluff; defendants to pay also two- 
thirds of the wages of a man to be kept by both parties at Bunn’s 
Bluff; defendants to furnish logs to boom run outs and lake when 
the felling of trees will not answer the purpose; this agreement is 
for the same time of Long & Company’s lease of tram road.” This 
contract was set out 2m hee verda in plaintiff's petition and admitted 
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by defendants’ answer to be the contract between the parties 
Plaintiff alleged that he immediately entered upon the performangg 
of said contract, and in part performance thereof expended frog 
time to time in improving the river, as found necessary, the sum of 
$165, and in the purchase of tools and material necessary and for ugg 
in executing said contract the sum of $33.94, and in further part 
performance thereof took charge of twelve thousand logs put in the 
river at Yellow Bluff, as soon as put in the water, and ran and de 
livered the same into a “boom” near Bunn’s Bluff (and at an 
expense to plaintiff of $321.88 in wages paid and supplies and pro. 
visions furnished to his handsand employees), which twelve thousand 
measured three million feet at the skidways at Yellow Bluff; that 
having entered upon the performance of said contract, plaintiff had 
done all things incumbent upon him by the terms thereof, and wag 
still so engaged in the due and faithful performance thereof, when, 
on the 9th day of October, 1878, defendants unlawfully, and in dis. 
regard of the terms of said contract, prohibited and prevented plaint 
iff from any further performing the same; that notwithstanding 
such prohibition plaintiff again tried to perform said contract, and 
took charge of ten thousand logs and began running the same, wher 
the defendants forcibly deprived him of the possession thereof, and 
by force prevented plaintiff from running and delivering same; that 
the cost of running and delivering the three million feet was eleven 
cents on each one thousand feet thereof, and the profit to plaintiff 
was thirty-nine cents upon each one thousand feet; that the lease of 
the tram road expired on the 9th day of November, 1880, and that 
said contract between plaintiff and defendants did not expire till 
that time. That the quantity of logs put in at Yellow Bluff during 
the contract period was twenty million feet. That the profits plaint 
iff would have made had he been permitted to run said twenty 
million feet of logs would have been thirty-nine cents upon each one 
thousand feet thereof, or in the aggregate $6,629.62; that defendants 
by the breach of said contract damaged plaintiff in that sum. 

The following allegation in plaintiff's petition was stricken out by 
the court on special exception: 

“Plaintiff alleges that previous to said Ist day of June, 1878, 
defendants procured all logs put in the water to be cribbed or rafted 
and bound together with binders and pins previous to being floated; 
that defendants paid for such cribbing and rafting fifty cents for 
each one thousand feet of such logs, and a further and additional 
sum for the running or floating thereof; whereas plaintiff ran said 
logs without their first being rafted, and saved the rafting expense 
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to defendants, and by reason of the fact that plaintiff ran the logs 
loose and singly without boring auger holes in them, they were much 
more valuable to defendants, and defendants could realize a greater 
quantity of merchantable timber from them; that by running said 
three million feet the plaintiffs had demonstrated to defendants, by 
actual experiment, that he could run the logs unrafted and loose, 
saving to defendants the cost and lumber as aforesaid.” 

The court on special demurrer also struck out the following allega- 
tion in plaintiff's petition: “Plaintiff alleges that defendants, in 
prohibiting and preventing plaintiff from continuing in the perform- 
ance of and completing said contract, did so wrongfully, fraudu- 
lently and maliciously, and with the intent not only to deprive 
plaintiff of the profit which he would have made as hereinbefore 
alleged, but also to appropriate the same to themselves.” 

The remainder of the petition, continuing, alleged the indebtedness 
of the $1,500, the contract price of the twelve thousand logs actually 
run; also $6,629.62 as damages, the profit he would have made on 
the logs put in the riverafter the breach; also $10,000 as exemplary 
damages,— this last clause in the petition being stricken out by the 
court on special exception; the petition concluding with a prayer 
for $15,000 damages. 

To this defendants pleaded: 

. General demurrer, which was overruled. 

. Special demurrers. 

. General denial. 

. . . 5. A special answer admitting the contract as set out in 
plaintiff's petition to be the one between the parties, and making the 
following counter allegations to plaintiff's petition, in substance: 
“Plaintiff did not perform and fulfil his contract as alleged by him; 
that plaintiff, about October 1, 1878, abandoned the river and re- 
fused to further perform his contract, though defendants were at all 
times ready and willing so to do; that on said October 1, 1878, de- 
fendants had in the river at Yellow Bluff, and below and near there, 
four thousand logs, which they were anxious to have run, as their 
mills were running short of logs; that it was the duty of plaintiff 
to run said logs, but instead of doing so he abandoned the river and 
established a timber camp of his own, and with his employees en- 
tered into the logging or timber business on his own account, instead 
of employing his time and that of his employees in clearing out said 
river and running defendants’ logs [and giving his personal attention 
and supervision thereto], as he was bound to do under his contract; 
that defendants were induced to enter into said contract solely be- 
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cause plaintiff represented to them that he was an experienced 
timber man in running and floating logs, and could run and float 
logs out of said river from Yellow Bluff to Bunn’s Bluff, at any 
season of the year, and at any stage of low water; that he could, 
and would if employed by defendants, clear out and remove the 
logs, snags and other obstructions in the river so that he could run 
ond Sint the logs of defendants down said river at any stage of low 
water; that the price to be paid plaintiff (fifty cents per one thou. 
sand feet) was largely in excess of what it was worth to run said 
logs when there was reasonably high water, or sufficiently high 
water to admit of the free and unobstructed passage of the logs, 
but defendants were induced and did agree to pay said price because 
of the representations of plaintiff that it would be necessary for 
him to expend a large amount of money and labor upon said river, 
clearing out obstructions, to enable him to run said logs at low 
water, which he promised he would and could do; that defendants, 
reposing confidence in such promises, etc., and desiring to have their 
logs run from Yellow Bluff to Bunn’s Bluff at all times and seasons 
of the year and in low water, so as to keep their mill supplied at all 
times, etc., were induced to make said contract and to pay said fifty 
cents per each one thousand feet, etc.; that about October 1, 1878, 
defendants, seeing their mill was about to run out of logs, and having 
four thousand logs at Yellow Bluff, specially req uested plaintiff to 
proceed to run the same, but plaintiff refused to do so, and then 
and there abandoned said contract and declared to defendants that 
he would not comply therewith; that by said abandonment and 
failure by plaintiff to comply with his said contract, defendants’ 
mill was stopped for want of logs twenty days, at a loss to defend- 
ants of $2,000, which said sum as damages they here plead in recon- 
vention and pray judgment for. . . . 

To this answer plaintiff filed: 1. General demurrer (overruled 
by the court). 2. Special demurrer. . . . 

Verdict and judgment for the defendants. 


Work, Greer & Work, for appellant. 


O’ Brien & John and T. W. Ford, for appellees, cited on the ex- 
ceptions to pleading: H.& T. C. R. R. Co. v. Shirley, 54 Tex., 126, 
141, 142, 147, 148; Ball v. Britton, 58 Tex., 58, 63; 2 Addison on 
Torts, pars. 1386, 1392; 20 Tex., 165; 37 Tex., 242; Rule 18, 47 
Tex., 620; 34 Tex., 35 

On the admission of parol declarations, and their subsequent ex- 
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clusion, they cited: Sayles’ Pleading and Practice, 656, and 14 
Tex., 463; 14 Tex., 640; 15 Tex., 480; 17 Tex., 408; 28 Tex., 15; 43 
Tex., 216. 


West, Associate Justice.— The special exception of appellees to 
that portion of appellant’s original petition which set out at some 
length the former mode of rafting timber, etc., etc., going into 
particulars on that subject, and contrasting it unfavorably with the 
new and improved methods of appellant, was rightly stricken out. 
Evidence as to these subjects would be relevant on the question of 
damages, but it is not usual or proper that such matters. should be 
set out at length and in detail in the pleadings. 

All that is necessary, as has been frequently decided, is for the 
pleader to aver the grounds or facts on which he bases his cause of 
action or his defense. The evidence on which he relies to prove 
these facts should not be set out. The simple allegation of the 
facts is sufficient without going into the details of the material mat- 
ters at length. Scoby v. Sweatt, 28 Tex., 713; Wells v. Fairbanks, 
5 Tex., 582: Oliver »v. Chapman, 15 Tex., 400; Malone v. Craig, 22 
Tex., 609; Chandler v. Meckling, 22 Tex., 36; Van Alstyne v. Ber- 
trand, 15 Tex., 177; Sayles’ Tex. Pl., sec. 33; Stephen’s Pl., 355. 

The court, under the facts of the case, ruled rightly in striking 
out the allegations setting up fraud and malice, and demanding 
exemplary and vindictive damages. Hous. & Tex. Cent. R. R. Co. 
v. Shirley, 54 Tex., 127. 

The exception of appellant to that part of appellees’ answer that 
set up, by way of defense to the action, that appellant had estab- 
lished a log camp of his own, should have been sustained. 

There was nothing in the written contract that prohibited appel- 
lant from establishing such a log camp. In defending the suit it 
was competent for the appellees to show, inter alia, that appellant 
neglected their business and attended almost exclusively to his own 
affairs, and in this manner endeavor to prove a breach or non-per- 
formance of the conditions of the contract on his part. The matter 
pleaded of itself was not a sufficient answer to the action, for the 
contract set up by appellant, and which was admitted by the appel- 
lees to be a correct statement of it, did not prohibit him from estab- 
lishing an independent log camp, or prevent his giving attention to 
any other business. All that he was required to do was to fulfil his 
obligations entered into with the appellees. If he could do this, and 
still have time to attend to other ventures of his own, they could 
not complain that he engaged in such other matters. It was com- 
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petent for them, however, to prove his engagement in these other 
pursuits in order to show to the jury, in connection with other eyj. 
dence, that appellant had broken the contract or had abandoned jt 
altogether. 

The court, it appears, over the objection of appellant, permitted 
the witness Fletcher, who was a party to the suit and one of the 
original parties to the written contract out of which this action 
grew, to detail in evidence before the jury certain verbal statements 
in reference to the subject matter of the contract, allezed to have 
been made by appellant to the witness before the contract was exe. 
cuted. These statements, as detailed by Fletcher, were to the effect 
that the appellant had represented to him that he could run or raft 
logs at any and all stages of water. 

It appears, however, that at some subsequent stage of the trial, 
after all the evidence was introduced, that this testimony was in 
some manner withdrawn or attempted to be withdrawn by the court 
from the consideration of the jury. 

How, and in what manner, or at what time, after its introduction 
this was done, does not certainly and distinctly appear from the ree- 
ord. The bill of exceptions which was signed by the judge on the 
subject may mean that he withdrew it from the jury, by his partial 
silence with reference to this branch of the subject in his charge to 
the jury. 

It may also be inferred that it was possibly withdrawn by the 
judge orally from the consideration of the jury as soon as all the 
testimony had been introduced. Or it may be, and this from the ree- 
ord appears most probable, that it was not in any manner withdrawn 
from the consideration of the jury until the arguments of counsel 
on both sides had been heard. 

There are also some expressions in the main chargé of the court 
that may possibly have been intended to distract the attention of 
the jury from this improper evidence. They are there told, more 
than once, that they must look alone to the terms of the contract, 
and like words are used. 

Be this as it may, we are of the opinion that the court erred in 
permitting this evidence to go to the jury in any aspect of the case 
as disclosed by the record now before us. The rights of appellant 
could not but have been seriously prejudiced in the eyes of the jury 
by the admission of this illegal evidence in relation to a matter 80 
important, and which sought to attach, by parol evidence, new and 
important conditions to the original written contract. 

The practice of permitting illegal or irrelevant evidence, when 
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objected to, to go to the jury, and afterwards endeavoring by oral 
or written directions, or in some such mode, to divert the attention 
of the jury from its consideration, is one that should not be en- 
couraged. It will sometimes, though very rarely, happen, even when 
proper and legal objections have been promptly raised to its admis- 
sibility, that improper evidence is admitted, and is heard by the 
jury. The court in every such instance should, in a written instruc- 
tion, distinctly call the jury’s attention, ‘specially, to this illegal 
evidence, and expressly direct them to disregard it. In this manner, 
the mischief caused by its improper admission can in some cases be 
in part, but only in part, prevented. 

There are a number of other errors assigned, some of which seem 
not to be without merit, but in the view we have taken of the case, 
as the questions raised by these assignments of error may not again 
arise on another trial, we do not deem it necessary to consider them 
further at present. 

The brief of appellees, in citing the decisions relied on, simply 
gives the volume of the report and page. In almost every instance 
the name of the case cited is omitted. The rule on this subject 
(Rule 36, Sup. Ct.) intended, when decisions are cited, that not only 
the volume and page of the report should be given, but also the 
name of the case relied on. A failure thus to cite fully the author- 
ity imposes additional and sometimes fruitless labor on the court, $ 
) and is a violation of the above rule. 

Special attention is now called to this matter, with the hope that 
hereafter, in this respect, the rule in question will be closely fol- 

Ly lowed. 








: The judgment is reversed and the cause remanded. 

REVERSED AND REMANDED, 

[Opinion delivered February 8, 1884.] 
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Samuet G. Evirrs v. Josepn Rorn er At. 

(Case No. 1737. 

t 1, Possession — LIMITATION.— One in possession of land improved and inclosed . 


r holds to the extent of his inclosure by actual possession ; and if his possession 
is under a deed, he holds outside of his actual possession by constructive 


) possession to the extent of the boundaries described in his deed, 

] 2. CONFLICTING SURVEYS — LimITATION.— When there is a partial conflict of 
surveys and both parties are in possession of their respective surveys, he 

. who claims under the title junior in point of time cannot avail himself of 


limitation as to the conflict beyond the limits of his inclosure, 
VoL, LXI—6 
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8. LIMITATION — CONSTRUCTIVE POSSESSION.— On the entry of the true owner 
upon any part of his land the constructive possession of an adverse claimant, 
in actual possession of some portion of it, ceases as to uninclosed land, 

4, REGISTRATION — PATENTS — NOTICE — STATUTE CONSTRUED.— Though pat. 
ents to land are admitted to record, there is no law requiring them to bg 
recorded in the county where the land is situate. They are not embraced 
within the meaning of art. 4988, Pasch. Dig., which declares deeds to bg 
void as to creditors and subsequent purchasers without notice unless they 
shall have been acknowledged or proved and lodged with the clerk for 
record. The record of a patent in the general land office is notice to the 
world of its existence. 

5. Copies.— Certified copies are only admissible when the records themselves 
are admissible in evidence. 

6. Notice.— Until the issuance of patents locators of land were only required 
to look to the records of the surveyor’s office; the mere fact that the field 
notes were deposited in the general land office is not constructive notice of 
the appropriation of the land. 


Arprrat from Wise. Tried below before the Hon. C. C. Potter, 

December 8, 1877, appellant brought trespass to try title against 
appellees, except Herndon and Hood, to recover the land described 
in the petition, claiming title by virtue of a patent issued to him 
May 10, 1856. 

Appellees claimed the land through a patent issued to Jacob J, 
Gholson, July 23, 1856, and mesne conveyance to them, relied upon 
the three years’ statute of limitations, and averred that, at the time 
the Gholson certificate was located, there was no evidence in the 
surveyor’s office of any appropriation of the land by Evitts; that 
he had no notice in fact of any such appropriation, and that the 
Gholson certificate was located in good faith, and without any 
notice of the Evitts location. They also claimed to be innocent 
purchasers, because Evitts had failed to have his patent recorded 
in Wise county prior to their respective purchases. The appellees 
set forth their respective claims by metes and bounds; and also sug. 
gested improvements in good faith. Herndon and Hood made 
themselves defendants as warrantors of the other appellees. Where- 
upon appellant replied, asking judgment against Herndon for 
whatever claim he had to the land. The land was on a conflict 
between the Evitts and Gholson surveys, and amounted to near six 
hundred acres. 

The jury returned the following verdict, to wit: 

“Samceet G. Evirrs 
641 v. 
“Josern Rorn e al. 

“We, the jury, find for the defendants, Joseph Roth and the 

Middleton heirs, their land in centroversy, by statute of limitation. 
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We further find for the defendant, Mary E. Stewart, her improve- 
ments to the value of $750, exclusive of rent, and vale her land, 
without improvements, ‘at $3 per acre— $444. We find for the 
plaintiff the remainder of the land in controversy. 
(Signed) “CO. C. Hawkrys, 
“Foreman of the Jury.” 

Judgment in accordance with the verdict; after which Mrs. Stew- 
art entered a remittitur of $250. 

The several errors relied upon by the different parties are suffi- 
ciently noticed in the opinion. 


A. M. Carter, for appellant, cited: Bryan v. Crump, 55 Tex., 1; 
Scanlan & Lacy v. Brunneman (MSS.), decided at Austin, 1883; 
Peyton v. Barton, 53 Tex., 302; Hunnicutt v. Peyton, 102 U. &., 
368; Bunton v. Cardwell, 53 Tex., 408. 


Walton & ITill, also for appellant. 


W.S. Herendon, J. J. Jarvis and A. J. TTood, for appellees, cited : 
R. S., art. 3191; Horton v. Crawford, 10 Tex., 382; Marsh v. Weir, 
91 Tex., 109, 110; Smith vw. Power, 23 Tex., 34; Passhi Dig., art. 
462, note 1031; couaty v. Alford, 17 How., 603; § a v. “Chap- 
man, 45 Tex., 564 Ay res v. Duprey, 27 Tex., 594; Blankenship »v. 
Douglas, 26 Tex., 295: 49 Tex., 481, 484; 24 Tex., 417; Gilbeau v. 
Mays, 15 Tex., 416; Lewis v. Durst, 10 Tex., 415; 29 Tex., 222; 
Fletcher v. Peck, 3 Curtis, 337; Story’s Eq. Jur., vol. 1, arts. 409, 
410; Hart. Dig., arts. 2754, 2756, under act of 1836; also Hart. Dig., 
arts. 2784 and 2789, under act of July, 1846; McClelland v. Moore, 
48 Tex., 361; Peterson v. Lowry, 48 Tex., 411; 11 Tex., 93; 15 Tex., 
415; Hart. Dig., arts. 2770-2776; id., arts. 1843, 4279-4281. 


Warts, J. Com. Arr.— Upon the issue of limitations the court in- 
structed the jury to find for certain of the appellees if they had 
been in possession of the land for three years when this suit was 
instituted; and refused to charge, at the request of appellant, that 
Evitts’ entry upon his survey disseized the appellees, except to the 
land they had inclosed. 

Assuming that the Evitis patent is in law, as in fact, the older, 
and vests in him the superior title, which will be considered here- 
after, then the charge as given did not announce correctly the legal 
principle involved. 

“It is well settled that a party in possession, with improvements 
and inclosure, holds to the extent of his inclosure by: what is termed 
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actual possession; and if at the same time he holds under deed op 
title, he holds to the extent of the boundaries of his deed or title, 
outside of his actual possession, by what is termed constructive pos- 
session.” Cunningham v. Frandtzen, 26 Tex., 33. 

The appellees claimed under the Gholson patent by deeds describ. 
ing their respective tracts by metes and bounds. To the extent of 
their respective inclosures they were each in the actual possession, 
but as to the land included in the boundaries defined in their respeet. 
ive deeds, and which was not in their respective inclosures, they 
had only a constructive possession. 

This doctrine is well stated in Wood on Limitation of Actions, 
sec. 259, as follows: “But where a person goes into possession 
under color of title, duly recorded, in which the boundaries of the 
lot are defined, this operates as constructive notice to all the world 
of his claim, and also of its extent, so that not only does a suflicient 
occupancy of part of the lot carry with it, by construction, the pos 
session of the entire premises conveyed and described in the deed, 
but also dispenses with the rule as to pedis possessio, and only re 
quires from him such an occupancy as the nature and character of 
the premises admits of.” 

In section 261 of the same work. it is said: “The rule is that 
when there is a mixed possession —that is, when there are two or 
more persons in possession each under a separate conveyanze or 
color of title,— the possession will be treated as being in him who 
has the better title, upon the ground that the seizin is in him who 
has the best title; and, as all cannot be seized, the possession fol 
lows the title. The rule is well settled that title draws to it the 
possession, and it remains with the owner of the legal title until he 
is divested of it by an actual adverse possession; and while he is in 
possession of a part of the premises, his possession is entitled to the 
constructive possession, and can only be ousted by and to the extent 
of the actual occupation of a mere intruder.” 

While there may be a mixed possession of land, there can be no 
such a thing as a concurrence of seizin. For, as said in Whitehead 
v. Foley, 28 Tex., 289, the legal title draws to the owner the seizin 
and possession, and he retains them until disseized by an actual pos 
session taken and held by another. 

In Hunnicutt v. Peyton, 102 U. S., 333, it was held that where 4 
party enters upon unoccupied land, under color of title, and holds 
the same adversely, his holding will extend to the land included 
within the boundaries defined by his deed, and to that extent the 
real owner is disseized. But if the real owner is on any part of the 
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land, his constructive seizin extends to all the land not in fact oceu- 
pied by the other. 

The principle that to the rightful owner belongs the constructive 
possession, and all others as against him are confined to their actual 
possession, is well established by many adjudicated cases. Among 
them are the following: Codman v. Winslow, 10 Mass., 146; Ste- 
yenson v. Hollister, 18 Vt., 294; Whittington v. Wright, 9 Ga., 23; 
Hodges v. Eddy, 38 Vt., 345. 

As was held in Robinson v. Lake, 14 Iowa, 424, to disseize the 
true owner, who is in possession or occupancy of any portion of the 
tract, of any part of his land, the occupation must be actual, visi- 
ble, notorious, distinct and hostile. 

In Peyton v. Barton, 53 Tex., 303, it is said: “The great cur- 
rent of authority, however, is that when there is only a partial con- 
flict or interference of surveys, the statute will not run in favor of 
an adverse occupant under a junior title, if his possession does not 
extend to that part of the land in dispute which is in the conflict.” 

Where there is a partial conflict of surveys, and both parties are 
in the occupancy of their respective surveys, the one claiming under 
the junior title cannot avail himself of the defense of limitations as 
to the conflict beyond the limits of his inclosure. Gittner v. Waters, 
Tex. Law Journal, vol. 4, p. 717. 

Evitts was not in the occupancy of any part of his survey at the 
time the appellees entered ; therefore their actual possession extended 
to the land actually inclosed, which carried with it the constructive 
possession of the balance of the land within the boundaries con- 
tained in their respective deeds. This possession would support the 
defense of three years’ limitation for all the land contained in their 
respective (leeds, provided such possession continued uninterrupted 
for the full term. 

jut upon the entry of the true owner upon any part of his survey 
the constructive possession and seizin belonged to him. As to the 
non-inclosed land included in their title deeds, Evitts’ entry would 
effectually interrupt their constructive possession. For he claimed 
to the full extent of his boundary; they claimed to the extent of 
theirs; and his being the real title, carried the seizin and constructive 
possession to all the land embraced within his survey not in the 
actual occupancy cf appellees. Any other doctrine would lead to 
the absurdity, that, without regard to the real title, to the party 
who first entered would belong and continue to belong the seizin 
and constructive possession to the extent of the boundaries defined 
in his title papers. 
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The charge, in placing the limit at the time the suit was com. 
menced, instead of the time of Evitts’ entry, as to the land not 
inclosed by appellees, was error. But as the evidence clearly shows 
that the three years had expired long before Evitts entered upon the 
survey, this was an immaterial error. 

Appellant’s third assignment of error is well taken. The court 
instructed the jury to estimate the value of the use and occupatioa 
of the land, exclusive of the improvements made thereon by the 
appellees; while if the appellant was entitled to recover the land, 
he was also entitled to a recovery for the rents on the improvements 
as well as the land. Evetts v. Tendick, 44 Tex., 572. 

There is nothing in the objection that the judgment fails to award 
to appellant all the land to which he was entitled by the verdict, 
The effect of the circuitous description contained in the judgment 
was to give him all the land in the conflict except that recovered 
by appellees Roth and the Middleton heirs. 

It is claimed by those of the appellees who filed an appeal bond 
and otherwise perfected a cross appeal, that they were innocent pur 
chasers, because Evitts had failed to have his patent recorded in 
Wise county prior to their respective purchases. 

While patents are admitted to record, there is no law that requires 
them to be recorded in the county where the land is situated. Pat- 
ents and grants from the government are neither embraced within 
the language nor spirit of article 4988, Paschal’s Digest, which 
declares deeds and other instruments void, as against creditors and 
subsequent purchasers without notice, unless they shall have been 
acknowledged or proved and lodged with the clerk for record. 

Art. 4980 of Paschal’s Digest, cited as sustaining the proposition, 
is section 37 of the act of December 20, 1836, and had. reference 
solely to instruments then in existence. A patent is notice to the 
world; the record of it is in the general land office. 

These parties also insist that the court erred in admitting as evi 
dence the transcribed record book of field notes from the surveyor'’s 
office over their objections. Certified copies are only adinissible 
where the records themselves would be admissible. IR. S., art. 2252; 
Pasch. Dig., 3715. 

Certified copies from such records are provided for as a matter of 
convenience. The custodian could not be expected to provide the 
original record books in any of the courts of the state where they 
might be needed as evidence; hence the statute provides that copies 
duly certified shall be admissible. But where the original record is 
properly produced, there is no reason why it should not be admitted. 
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These parties set up in their answer that at the time the Gholson 
certificate was located upon the land there was nothing in the 
surveyor’s office showing that any part of the land had been appro- 
priated by the Evitts certificate, and there were no marked lines 
and corners to indicate that the land had been surveyed. 

Neither the certified copy of the field notes of the Evitts survey 
nor the record book of surveys showed when these field notes were 
recorded in the surveyor’s office. Boone, who located the Gholson 
certificate, testifies that he did so in October or November, 1855; 
he had examined the books and maps in the surveyor’s office, and 
failed to find any record or other evidence that the land had been 
previously appropriated; that he was with the surveyor at the time 
the Gholson survey was made; that there were no marked lines, 
etc., showing the Evitts survey, notwithstanding it was all timbered 
land; and that he had no notice whatever at the time that the land 
had been previously appropriated. 

To constitute notice of the appropriation of public land, the law 
then provided that the locator should have his file properly entered 
in the surveyor’s office, so designating the land that subsequent 
locators might ascertain from an examination thereof that the par- 
ticular land had been appropriated. Until the issuance of patent 
subsequent locators are only required to look to the records of the 
surveyor’s office; and the mere fact that field notes are deposited 
in the general land office is not constructive notice of an appropria- 
tion of the land. 

In contests between those claiming under different patents for 
the same land, the burden is not only upon those claiming under 
the junior patent to establish that the patentee had an equity in the 
land at the time of the issuance of the senior patent, but, as a gen- 
eral rule, also that such equity was older than those which had cul- 
minated in the senior patent. Rutherford v. Ranch, Tex. Law 
Journal, vol. 4, p. 798. 

gut if, in fact, Boone was acting for Gholson in locating his cer- 
tificate, and if there was no file or other record of evidence in the 
surveyor’s office of Evitts’ location, and Boone, in fact, had no such 
notice, then it would follow as an indisputable proposition that 
Gholson and his vendees would have the superior right to the land. 
The court should have submitted that issue to the jury. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded, 

REVERSED AND REMANDED. 

{Opinion adopted February 11, 1884.] 
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Manvet Trevino v. Damacto Cantv. 
(Case No. 1638.) 

1, Equiry — Contracts.— Equity cannot change the contract of a party and 
relieve him from an undertaking which he has fairly assumed, especially 
after he has received the consideration which induced him to make the 
contract. 

2. WARRANTY.— A vendor of land made a deed thereto, with general warranty, 
and executed at the same time another instrument, by which, if the title 
should fail, it was stipulated that the purchaser (who went into possession 
under his deed) should not recover more than $2,000, Mexican coin, which 
was the price paid. Held: 

(1) The vendor could not, by afterwards confessing that the title was de. 
fective, compel by suit the purchaser to receive the $2,000. 

(2) The purchaser had a right to retain possession and resist an adverse 
claim, and, in case of eviction, recover according to the terms of his con- 
tract. 

(3) He was entitled to retain possession as against his vendor, to buy out 
the adverse claimant, if he desired to do so, and to every other advantage 
resulting from possession. 


AprpEAL from Cameron. Tried below before the Hon. John Q, 
Russell. 

Suit by appellant to compel the rescission of the covenants of a 
deed, and, should the defendant elect to receive the tender of pur 
chase money made, then to compel a reconveyance of the land, 
General demurrer, which was sustained by the court, with leave to 
amend. Appellant declining to amend, final judgment dismissing 
the petition. 

The petition alleged, in effect, that on January 30, 1869, appellant 
purchased from one Andres Garcia Elizondo the lands in question, 
being five undivided square leagues known as “ La Barreta.” Ap 
pellee was then, and had been for some years, in possession of the 
same. On January 27, 1870, appellee purchased the entire five 
leagues from appellant, receiving a warranty deed therefor, at and 
for the sum of $2,000, in Mexican coin. At the time of this sale, 
both parties “actually and bona fide supposed and verily believed” 
that at the time the title to said lands was in the Mexican state of 
Tamaulipas (prior to 1836),—there had been a grant thereof to 
Francisco Balli, one of the grantors under whom appellant de- 
raigned title. At the same time an agreement in writing was 
entered into, that, in the case of the failure of said title, the damages 
which appellee should be entitled to recover from appellant should 
be limited to the sum of $2,000, Mexican coin. In January, A. D. 
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1883, the parties first learned that the lands had never been granted 
by the state of Tamaulipas to Balli, or any other person; that the 
title thereof was in the state of Texas, and that appellant had never 
had any right to convey the same. On the 3d day of March, A. D. 
1883, appellant — being past the age of fifty years, having a large 
family of children, and being desirous of so settling all of his affairs 
and personal obligations that his estate might not be wasted and 
frittered away by litigation after his death — went to appellee and 
stated to him that said title would fail, as he believed ; that he wished 
to place him én statu quo, and then and there tendered to him the 
purchase money — the sum of $2,000 in United States legal tender 
notes —and a quitel: rim deed, in due form, whereby appellee might 
reconvey the said lands to appellant, which was refused. Thereupon 
appellant requested him to execute the writing then and there also 
tendered, whereby appellant would be discharged from the cove- 
nants of his said deed, which appellee also refused. In his petition 
appellant offered to pay into court the sum of $2,000, in Mexican 
coin, in such manner as the court should direct, specially admitting 
and confessing that the title had failed and that the lands belonged, 
in fact, to the state. The three several deeds and discharge were 
attached to the petition, marked respectively exhibits A, B, C, D, 
and made part thereof. 

The petition also disclosed the fact that appellee was about to sell 
the land for $4,000. 


Chas. FE. Miller, for appellant, cited: Blumberg v. Mauer, 37 
Tex., 2; Ross v. Armstrong, 25 Tex. Sup., 354; O’Connell v. Duke, 
29 Tex., 299; Emerson v. Navarro, 31 Tex., 334; Bispham’s Pr. of 
Eq. (2d ed.), sec. 470; Gillespie v. Moon, 2 Johns. Ch., 585; Peck v. 
Hensley, 20 Tex., 673; Westrope v. Chambers, 51 Tex., 178; Brock 
v. Jones, 16 Tex., 461; Bradshaw v. Davis, 12 Tex., 336; Rawle on 
Cov. for Title, 344-348. And on repayment of purchase money to 
vendee, he must reconvey. Park v. Cheek, 4 Cold. (Tenn.), 20. 


Wells & Rentfro and Waul & Walker, for appellee, cited: Cus- 
tard v. Custard, 25 Tex. Sup., 49; Brown v. Kennedy, 33 Beav., 
133; Westrope v. Chambers, 51 Tex., 178; Upshaw v. De Bow, 7 
Bush (Ky.), 442. 


Wir, Cuter Jusrice.— The transaction between Trevino and 
Cantu out of which this suit arose was, according to the former’s 
own statement of the case in his pleadings, a conveyance by him of 
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five leagues of land to Cantu for the consideration of $2,000, with 
the understanding that, if the title failed, Trevino should pay ag 
damages to his vendee the amount received by him as purchase 
money and no more. He was to that amount a warrantor of the 
title to the land. 

Trevino alleges that he is of opinion that the title has failed, and 
is willing to confess that fact, and therefore prays relief in the alter. 
native as follows: 1st. That he be released from his obligations 
under the warranty; or 24. That Cantu be required to accept the 
sum of $2,000 and reconvey the land to him, and he tenders this 
amount of money in court. This tender is to have effect only in case 
of the reconveyance, and not in the event of a mere release from 
the covenants of warranty; and such was the nature of the offer 
made to Cantu before the suit was brought. 

No allegation of fraud on the part of Cantu is made, nor is it 
charged that there was any mistake of fact occurring at the time 
of the conveyance made between the parties. It is averred that 
Trevino was mistaken in supposing that the original grantee, under 
whom he claimed, had a good title from the state of Tamaulipas, 
Whether this was a mistake of fact or of law does not appear; and 
even if the former, it is against just such mistakes that purchasers 
protect themselves by requiring covenants of warrants from their 
vendors. It would be the height of injustice to allow a warrantor 
to be relieved from an obligation on account of the happening of a 
contingency, against which the obligation was specially intended to 
provide. In this case it would relieve Trevino from the payment 
of a sum which he virtually admits in his pleadings he justly owed 
to Cantu under the express terms of his contract, the contingency 
upon which it was to be paid having occurred. 

It is not the province of equity to change the contract of a party, 
and relieve him from an obligation fairly undertaken, especially 
after he has received the consideration which induced him to assume 
it. It can compel execution of agreements but not substitute one 
agreement for another. 1 Story’s Kq., § 115. 

Nor could Trevino compel Cantu to reconvey him the land upon 
returning the purchase money. This was not the agreement of the 
parties. Cantu had a right to retain possession and defend against 
the adverse claim; to defeat it, if he could; or, in case of eviction, 
to recover upon the warranty against the vendor. Ile was entitled 
to an opportunity of compromising, or buying out the opposing 
claimant, and to every other privilege enjoyed by the possessor of 
lands to which an adverse title is set up. To compel him tore 
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convey would be to give his vendor all these advantages, and 
would permit the latter to become again possessed of land which, 
according to his own showing, had doubled in value, by paying only 
the original sum received for it. Weare not referred to any rules 
of equity which sanction such a course on the part of a vendor, and 
it is certainly contrary to every principle of justice. 

But these questions have been treated as if the title conveyed by 
Trevino to Cantu had actually proved worthless. Such is not the 





) averment of the petitions, but it is merely alleged that the plaintiff 
: believed that the title had failed and was willing to admit such to be 
, the case. This furnished no reason for a rescission of the contract, 
| ora release of Trevinofrom his warranty. Cantu himself could not 
have recovered upon the warranty until eviction, or unless he had 
yielded possession and taken the risk of proving a valid outstanding 
title against his vendor. Chambers v. Westrope, 51 Tex., 178. 
Much less could his vendor claim a rescission in opposition to the 
wishes of his vendee, by a mere confession of the invalidity ofthe 
title he had conveyed. To allow this would be to place the pur- 


chaser at the mercy of the seller, for, in all instances when the land 





| had appreciated in value, the seller could confess invalidity of title, 

; return the purchase money, recover the land, and speculate upon the 

. advance in the value of the property. It is needless to say that the 

. lav countenances no such injustice. 

’ What would be the rights of the appellee should he choose, on his 

) part, to rescind the contract for the sale of the land and commence 

t proceedings for that purpose, it is not necessary in this case to deter- 

l mine. That the pleadings of the appellant showed upon their face 

y no right to the relief sought by him is evident, and the court did 
not err in sustaining a demurrer to them, and the judgment is 

; affirmed. 

y AFFIRMED. 

9 [Opinion delivered February 12, 1884.] 
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t T. J. & G. W. Newman v. B. F. Donson. 

s (Case No. 1654.) 

d 

” 1, NOTICE TO TAKE DEPOSITIONS — PRAcTICE.— A defective notice in regard to 

© the taking of depositions served upon one of two defendants is cured by a 

of proper and legal notice served upon his co-defendant, who is the attorney 

e of record representing both defendants. 
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EVIDENCE.— In an action to recover damages for a trespass vi ef armis, the 
declarations of the plaintiff, made to a medical man in answer to inquiries 
as to his physical condition after the alleged injury, are admissible in eyj. 
dence, though the physician may not have been employed as such, So, 
also, are his declarations, under like circumstances, as to his sensations ang 
sufferings from the violence inflicted. 

SaME.— But the declarations of the injured party, made under like circum. 
stances, but not at the time of receiving the injury, as to the person by 
whom and the weapon with which the injury was inflicted, would be inad. 
missible in evidence. 

SaME.— The opinion of a physician is admissible in evidence as to the condi- 
tion of another’s health, whether that opinion is in part founded on the 
declarations of the party or not. 

TRIAL BY JURY.— An objection that a juror was not summoned by a sworn 
officer comes too late after verdict. R. S., 3074-38079, and Schuster », 
La Londe, 57 Tex., 28. 

TRANSCRIPT.— A change in a statement of facts after it has been signed by 
the trial judge, made without authority, if made by one seeking a revision 
of the judgment, would be visited by the penalty of at least having the 
paper stricken from the record. 

EVIDENCE.— See opinion for facts under which the introduction in evidenee 
of the papers of another cause, though irrelevant to the main issue, wag 
not error when introduced in rebuttal to evidence already allowed to be 
introduced by the adversary. 

CHARGE OF CoUuRT.— While the practice of district judges, sometimes in- 
dulged in, of charging in suits for damages that the jury might find, if at 
all, for plaintiff an amount not to exceed the sum claimed, has been disap- 
proved by the supreme court, it has never held that this alone would con- 
stitute cause for reversing a judgment. It certainly would not when the 
result was a verdict greatly less than the amount claimed, and not more 
than the evidence seemed to authorize. 

9. CHARGE ON WEIGHT OF EVIDENCE.—It is not a charge on the weight of evi- 
dence, in a suit to recover damages, for the triai judge to enumerate the 
facts which the jury might consider in estimating damages, when the 
charge does not assume their existence, but instructs the jury that they 
must look to the evidence for them. Nor was it error in the court to tell 
the jury that if the injuries complained of were proved in this case, the 
damage resulting from them might be determined from the general 
knowledge and experience of the jury. 

10. PLeapina.— A lost pleading cannot be substituted by mere amendment, 
without affidavit or certificate as to the lost paper. Any other rule would 
make the statute on the subject a nullity. 


Arrrat from Washington. Tried below before the Hon. I. B. 
McFarland. 

On the 19th day of January, 1875, B. F. Dodson instituted this 
suit in the district court of Washington county against appellants 
T. J. & G. W. Newman for $20,000 damages, for an assault alleged 
to have been committed by them. At the September term, 1875, 
T. J. & G. W. Newman answered by general and special demurrers, 
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by general denial and special answer. Trial by jury, which resulted 
jn a verdict and judgment for plaintiff for $1,500 actual damages 
against defendants jointly. 

The injury resulted over a bale of cotton claimed by the plaintiff, 
and also by the defendant. The cotton was one of five bales grown 
by tenants in the year 1874, on a farm which had belonged to Mrs. 
Mary Ann Schrimpff, deceased, who died in 1873. By her will, she 
had left her entire estate to her daughter and only child, afterward 
the wife of the plaintiff Dodson, and constituted T. J. Newman, who 
was her brother, executor and testamentary guardian of her daugh- 
ter, who was a minor. The will, which was drawn. by T. J. New- 
man, provided, among other things, that he, as independent execu- 
tor without bond, should have the management and control of the 
property until the daughter should arrive at twenty-one years of 
age, and that in case she should die without issue, or before she 
became of full age, the whole estate should pass to the executor. 
In the spring of 1874, Newman rented out the farm to tenants fora 
part of the cotton and corn to be grown on the place. 

In July, 1874, Dodson married the daughter of Mrs. Schrimpff, 
and in the fall of that year, about November Ist, they took posses- 
sion of the farm, occupying it as their home. Newman had at that 
time received all the rent cotton except five bales, which were de 
livered by the tenants to Dodson, who locked them up in the smoke- 
house. 

A controversy thereupon arose between the parties, Newman 
claiming the cotton as executor under the will of Mrs. Schrimpff, 
and Dodson in right of his wife as devisee and legatee. Newman 
claimed that there were debts of the estate remaining unpaid. 
Dodson insisted that Newman had squandered the estate without 
paying the debts; that he then had funds in his hands more than 
sufficient to pay the debts, etc. 

On Sunday, January 3, 1875, the day before the difficulty, the 
defendants went to the house of the plaintiff, and Tom Newman 
(according to plaintiff's evidence) told him he was coming after the 
cotton. Plaintiff told him he need not come, for he could not get 
it. Newman said he was going to have it anyhow, and the defend- 
ants rode off. The defendants’ version was that Dodson consented 
that Tom Newman should take the cotton and sell it, and pay the 
debts. On the next morning, January 4, 1875, Tom Newman, Al- 
fred Harbour and Alvin McNiel went to Dodson’s house during 
his absence, and, against the entreaties of his wife, who was alone, 
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broke open the smoke-house, took out two of the bales of cotton, 
loaded them upon a wagon, and drove off with them. 

Dodson, on his return home, followed the wagon, with his Wife, 
and threw off one of the bales of cotton. After a time, George 
Newman returned, armed with a pistol, to where Dodson and hig 
wife were sitting on the bale of cotton. Tom Newman then seized 
Dodson by the coll: ar, and cursed him, while George Newman struck 
him over the head with a pistol, Seosn which he was confined to his 
bed for several weeks, and from the effects of which his capacity 
for labor has been much impaired. 

The court, among other things, charged the jury as follows: 

“Tf you find for the plaintiff under the instructions heretofore 
given, you will allow him such damages, not exceeding the amount 
claimed in the petition, as seem to you to be right and proper under 
all the facts and circumstances in evidence. In estimating the dam. 
ages you have a right to consider the bodily and mental pain (if 
any) endured by plaintiff, and his diminished capacity for labor 
resulting directly from defendants’ wrongful act, if the evidence 
shows these circumstances to exist. You may also take into consider. 
ation the surgical and medical bills which he has incurred or paid, 
and the probable future injury, if any, that will result to him. You 
may also consider the injuries to his fee slings by reason of any insult 
and indignity inflicted upon his person. It was not necessary to 
prove by witnesses the amount of damages resulting from personal 
injuries, but these are to be determined by you from your general 
knowledge and experience. 

“The damages above spoken of are known as actual damages. If 
malice has been shown by the evidence, or may be reasonably 
inferred from the conduct of defendants as shown in evidence, you 
may in your discretion give exemplary damages by way of punish. 
ing the defendants, and for the purpose of setting a wholesome 
example to others. If you find both actual and exemplary damages, 
you will find separately in your verdict the amount of each, stating 
what amount is actual and what amount is exemplary damages. 

“The term malice used in this charge does not necessarily imply 
hatred or ill-will, but any improper or unworthy motive, and it may 
be inferred from brutality of conduct, wantonness or recklessness.” 

The court also charged the jury in substance: If the difficulty 
occurred about the possession of cotton belonging to the estate of 
M. A. Schrimpff, and T. J. Newman was executor of her estate and 
in possession of the cotton, and there were unpaid debts due by 
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said estate, then Newman had the right to possession of the cotton ; 
and if plaintiff attempted to take the cotton by force and was in-, 
jured in the attempt, he made himself responsible for the conse- 
quences, and cannot recover in this suit unless defendant used 
more violence than was necessary under the circumstances. 

Other features of the case appear in the opinion. 


Breedlove & Ewing and T. J. Newman, for appellants. 


Wuur, Curer Justice.—The first and second assignments of 
error are not well taken. 

Whatever'defect there may have been in the notice served upon 
George W. Newman was cured by service of a proper and legal 
notice as to the taking of the depositions upon T. J. Newman, 
attorney of record for both defendants, and who, as such attorney, 
filed cross-interrogatories to the witnesses. 

The answer of the witness Richardson to the sixth interrogatory 
propounded to him, and of the witness Lipscomb to the seventh in- 
terrogatory to him, were legal so far as they gave the statements of 
Dodson as to his health and physical condition. Such expressions 
by a plaintiff in answer to inquiries made by physicians, as to what 
he has suffered by reason of an assault, are held to be competent evi- 
dence in actions of this character. If made to medical men, they are 
of greater weight as evidence than if made to other persons, but 
they are admissible in either case. Rogers v. Crain, 30 Tex., 284. 

Under this rule the expressions made to Dr. Richardson as to the 
suffering and sensations of Dodson, made by Dodson himself, were 
admissible, whether he was ealled in to visit him professionally or 
not. The proof, however, that he was thus called in and did give 
his services to the plaintiff as a physician was ample. It could 
make no difference whether he rendered these services with or with- 
out compensation, or whether he was called in immediately or some 
time after the injury was received. It was only necessary that the 
pain or bodily condition complained of was contemporaneous with 
the declarations made by the plaintiff. This was sufficiently estab- 
lished by the proof. ' 


We think that the statements made by Dodson to these physicians, 
as to his having received the wound by being struck with a pistol by 
Geo. W. Dodson, was hearsay and inadmissible. However, the fact 
that the wound was thus caused was fully established by the wit- 
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nesses on both sides, including the defendants themselves, and was 
not a disputed fact in the case. 

It is unnecessary to add that the opinion of ‘medical men ig ey. 
dence upon the state of a person’s health, whether or not that 
opinion be partly founded upon the answer of a patient to inquiries 
made by him. Togers v. Crain, supra. 

The fifth assignment of error draws a distinction between the 
expenses incurred by the plaintiff in consequence of Ais sickness ani 
those incurred on account of Ais disability from his wound. We 
think this rather too technical to require further notice, especially 
as it is evident from the testimony of the witness Lipscomb that he 
gave these terms the same meaning. 

It is not necessary to consider the sixth, twelfth and thirteenth 
assignments of error, as they raise questions upon the subject of vin. 
dictive damages, whereas no such damages were found against the 
defendants by the verdict of the jury. 

We do not think that the court erred as stated in the seventh 
assignment of error, for the reason that the objection to the jurors 
summoned by the sheriff came too late after verdict. The Revised 
Statutes contemplate that all such objections should be made before 
the cause proceeds to trial; and it is the duty of the parties to the 
cause to inform themselves as to such facts so as to make the objec 
tion in proper time. See KR. S., arts. 8074, 3076, 3079; Schuster ¢, 
La Londe, 57 Tex., 29. 

The eighth assignment of error raises a question as to the admissi- 
bility of the pleadings, judgment and other papers in the cause of 
Mary R. and B. F. Dodson v. T. J. Newman, previously determined 
in the district court (in which the present suit was tried) and affirmed 
on appeal in thiscourt. There is some doubt raised by a motion filed 
by the appellee to strike out the statement of facts found in the 
present record, because, as he alleges, this evidence was introduced 
by the defendants themselves and not by the plaintiff. This motions 
supported by affidavits to the effect that the statement of facts, as 
originally made out by the district judge, showed that the defend 
ants below offered the above papers in evidence, but that one of the 
appellants had erased the word “defendants” and interlined above 
it the word “plaintiff,” so as to make it appear that the evidence 
was offered by the appellee. This is not denied by the appellant 
T. J. Newman, but in excuse he says that the statement as thus 
amended speaks the truth, and that it was an obvious clerical errot 
that he sought to correct in making the change. This view is sup 
ported by the fact that the objection to the evidence was made by 
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the defendants, and it would be an inconsistency for the defendants 
to attempt to exclude their own testimony. On the other hand, the 
motion is sustained by the statement of the district judge as to what 
occurred at the trial. 

Fortunately in this conflict of statement it is not necessary for 
us’to decide upon the merits of the motion, as, in the view we take 
of the evidence, the question as to the party by whom it was intro- 
duced is of no importance. We will say, however, that whilst the 
present change in the statement of facts was not probably made 
with any improper design, it is a grave offense to tamper in any 
manner whatever with the records to be brought to this court for 
revision. Ina proper case an alteration in the statement of facts, 
made without authority, after the same had received the sanction of 
the judge, would be visited with the penalty of at least having that 
paper stricken from the record. 

Previous to the introduction of the evidence complained of, the 
defendants had introduced papers to show that one of them, T. J. 
Newman, had been named as independent executor in the will of 
Mrs. M. A. Schrimpff; that he had qualified as such; that. he was 
entitled to control the property of her estate till her sole legatee 
and devisee was of age, etc. These papers were introduced for the 
purpose of establishing the right of said Newman to take possession 
-of the cotton about which the difficulty occurred, which brought 
about this suit, he claiming that it belonged to her estate. 

The papers objected to tended to show, in rebuttal, that whilst 
the documents put in evidence might apparently show such right, 
yet the courts of the country, whose decisions were final in the mat- 
ter, in construing them, had held that they gave him no authority 
to possess and control such property at the time he forcibly took it 
from the possession of the plaintiff, to whose wife the courts had 
awarded it. The testimony of the defendants on this subject hav- 
ing gone to the jury, it was not error to allow the plaintiff to rebut 
itin the manner stated, however irrelevant the papers might other- 
wise have been. 

In answer to the ninth, tenth and eleventh assignments of error, 
it is sufficient to say that the charges asked by the defendants and 
refused by the court, so far as they were true statements of the law 
of the case, were sufficiently given in the instructions in chief sub- 
mitted to the jury. These instructions were as favorable to the: 
appellants as the law would justify the court in making them. 
and were in the main a correct exposition of the law, assuming 
that the assault and battery occurred in resisting an attempt of 
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the plaintiff to take the cotton from the possession of the defend. 
ants. 

But it seems that the evidence fully shows that at the time the 
difficulty occurred between the parties the plaintiff and not the de. 
fendants was in possession of the bale of cotton about which the 
assault happened. In that event the court could not properly 
charge the jury as to the right of a person in possession of property 
to resist by force an attempt of another party to take it from him, 

What we have just said disposes of the fifteenth and sixteenth as. 
signments of error taken to the general charge of the court on the 
ground that they do not proceed upon the theory that plaintiff, at 
the time of the difficulty, was committing an unlawful trespass upon 
property in possession of T. J. Newman. As we have stated, the 
proof abundantly shows that the assault and battery transpired in 
an attempt to retake from the plaintiff the cotton which he had 
previously taken from the defendants. 

As to the next assignment it may be said that whilst this court 
has reprobated the practice of district judges in charging juries that 
they might find, if at all, for plaintiff an amount not to exceed the 
sum claimed in the petition, it has never authoritatively held that 
this alone would be sufficient to reverse a judgment. 

In this case the judge did not give any undue prominence to the 
amount claimed, but stated the rule of law in such manner as to in- 
fluence them as little as was consistent with his duty in finding their 
verdict. The effect of this charge as against the defendants could 
not have been great, as the jury found greatly less .than the amount 
claimed, and not more than they were justified in finding under the 
evidence. 

The court did not charge on the weight of evidence, but merely 
enumerated the facts which might be taken into consideration in 
estimating damages, cautiously telling them that all such facts must 
be shown by the evidence to justify the jury in making them the 
basis of their verdict. 

These enumerated facts were all proper subjects for actual dam- 
ages, and the court correctly said, in effect, that the injuries being 
proved, the amount of damage resulting from them might be de 
termined from the general knowledge and experience of the jury. 

The three next assignments of error are not well taken, for there 
is abundant evidence to show that T. J. Newman committed an 
assault upon the plaintiff. 

There was sufficient proof without detailing it to warrant a ver 
dict for $1,500 actual damages, and the finding is not excessive. 
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For reasons heretofore given, the second assignment of error can- 
not be sustained; for the weight of evidence was to the effect that 
Dodson was in possession of the cotton at the time of the assault. 
Even if the proof had been otherwise, this court cannot say, in 
opposition to the finding of the jury, that the deadly assault made 
upon Dodson was not the use of more than necessary force to repel 
so slight an attack as he made upon the defendant, T. J. Newman, 
according to the latter’s own witnesses, 

The last assignment is too general to require consideration. 

As to the point made by appellee upon his cross-appeal, it is suffi- 
cient to say that we hardly think it was the contemplation of 
our present rules that a lost pleading might be supplied by a mere 
amendment. These rules reqnire that all amendments, with the 
exception of trial amendments, shall be substituted for some previous 
pleading. To determine whether or not it is such substitute, it is 
necessary that'the court should have access to the former pleading. 
Moreover, if pleadings can be supplied by mere amendment, with- 
out affidavit or certificate as to the lost paper, the statute on that 
subject will be in effect a nullity. What was done in this case 
amounted to a substitution, without any proof that the new peti- 
tions were in substance the same as the former, with something 
added which was before left out; and it is not the theory of the 
law upon this subject that the mere statements of the pleader shall 
serve in place of what the statute requires to be put in under -the 
sanctity of an oath. If so, he may, under the guise of an amend- 
ment, state any allegations he may choose, and thus bring into court 
anew paper unauthorized by the one which was destroyed. 

The costs of the substitution were, under the facts, in the discre- 
tion-of the court, and we cannot say that it was improperly exer- 
cised. We see no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered February 5, 1884.] 





G. H. Scuieicuer, Apm’r, v. Joun Marxkwarp. 
(Case No. 1679.) 


1. Practice.— When a cause is decided by the judge without the intervention 
of a jury, and there is evidence enough to justify the finding, the admis- 
sion of illegal evidence is no cause for reversal. 

2. EvipENce.— Entries in an execution docket are, under the Revised Statutes 

(art. 2832), a record; certified copies thereof are admissible in evidence. 
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3. STATUTE CONSTRUED— JUDGMENT LIEN.— The statutes in force in 1878 dig 
not require that judgments should be indexed as well as recorded in order 
that they should operate as a lien on the property of the judgment debtor. 

4, NEW TRIAL —JUDGMENT.— Notwithstanding an alleged want of service of 
process, a court of equity will not interfere to set aside a judgment, unleg 
it appears that a different result would follow from another trial from the 
judgment rendered. 


Appeat from De Witt. Tried below before the Hon. H. Clay 
Pleasants. 

On the 29th of March, 1878,in the district court of Lampasas 
county, R. S. Willis, for use of P. J. Willis & Co., recovered a mon. 
eyed judgment, as stated in appellant’s brief, against appellee Mark 
ward, a resident of Lampasas county, and Gustave Schleicher, a 
resident of De Witt county. That judgment recited that the party 
Schleicher “ had been duly served by publication to appear and an. 
swer in” the cause, and also that defendant Markward was legally 
before the court. This judgment was assigned and transferred by 
plaintiff R. S. Willis to appeliee on 7th of October, 1878. 

The defendant Schleicher being dead, the appellees made the 
affidavit required by-law, and presented the judgment to the appel- 
lant, who was the administrator of the estate, for allowance. He 
rejected it, whereupon suit in the De Witt district court was insti- 
tuted to establish it as a valid claim, and to enforce the lien alleged 
to exist by reason of the registration of the judgment in several 
counties; the trial court below finding upon the facts that the 
Lampasas court had acquired jurisdiction over the parties, and that 
the jurisdiction could not in a collateral proceeding be attacked for 
jurisdictional infirmity, and that in such case, the defect in the 
judgment was available to the defendant only by proceedings 
instituted directly to set aside the judgment. 

Defendant pleaded originally the general demurrer and several 
special exceptions, and the general issue and several special pleas: 
1. There was no such record. 2. No such judgment in foree, be- 
cause no execution had issued within a year. 3. That the judgment 
sued on was simulated and fraudulent, having been obtained by 
fraud upon the jurisdiction of De Witt district court, as wellas 
upon that of Lampasas district court, and upon G. Schleicher, who 
‘was a resident of De Witt county, etc.; that the transfer and guar 
anty to Willis being simulated, and without, consideration, for the 
purpose of giving jurisdiction to Lampasas county, the suit being 
brought in Willis’ name for the real benefit of Markward, the 
present plaintiff, who was defendant in the judgment now sued on 
by him, etc., etc. 
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The cause was, at June term, 1883, submitted to the court upon 
these pleadings, and judgment rendered for Markward against the 
administrator for the amount of the Lampasas judgment, interest 
and costs, and costs of De Witt district court, and decree for the 
enforcement of the lien. The judge of the court filed, at request, 
his findings of law and fact. 


Stockton & Proctor, that the record of the judgment was inadmis- 
sible in evidence, cited: Freeman on Judgments, sees. 75-78, 407, 
408, 409; 2 Phillips on Evidence, pp. 138, 139; 1 Greenleaf on Ev., 
sec. 511; Philipson v. Bates, 2 Mo., 95; 22 Am. Dec., 629; Burrill’s 
Law Dic., title “ Record ;” 5 Jacob’s Law Dic., same title; Christine 
y. White, 6 Serg. & R., 107; Mason v. Wolff, 50 Cal., 246. 

That the failure to index it was fatal, they cited: 1 Pasch. Dig., 
art. 3963; 2 Pasch. Dig., arts. 7005-6; R S., arts. 3158-9. 


Lackey, Stayton & Kleberg, that the judgment could not be col- 
laterally attacked, cited: Yates v. Houston, 3 Tex., 433; Weathered 
v. Mays, 4 Tex., 387; Lawler v. White, 27 Tex., 250; Meuley ». 
Mitchell, 32 Tex., 460; Fitch v. Boyer, 51 Tex., 336; Murchison ». 
White, 54 Tex , 78; Crane v. Blum, 56 Tex., 325; Freeman on Judg- 
ments, sec. 126. 


Wii, Cuier Justicr.— It has been heretofore held by this court, 
that, in an action upon a domestic judgment, it is not necessary to 
plead or prove any of the proceedings in the cause previous to the 
rendition of the judgment. If the sufficieney of these pleadings 
can be called in question at all, it must be by pleading and evidence 
on the part of the defendant. Bullock v. Ballew, 9 Tex., 500; Me- 
Faddin v. Lockhart, 7 Tex., 573. 

It was doubtless error in the court below to admit in evidence a 
certified copy of a portion of an instrument without requiring the 
whole of it to be offered. This portion was admitted for the pur- 
pose of showing that the proper affidavit was made to procure the 
service by publication upon which judgment was rendered against 
Schleicher. That was a fact not necessary to be proved in the 
cause, and evidence of it had no effect to give the judgment any 
greater validity or force than it otherwise possessed. The judgment 
itself recites that Schleicher was absent from the state, and that 
service was made by publication as provided by statute, and the 
presumption is that everything occurred which was necessary to 
authorize such service. 
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When a cause is submitted upon law and fact to the judge alone 
the admission of illegal evidence is not cause of reversal, when 
there is sufficient legal testimony to justify his finding. Upon this 
principle the judgment below cannot be disturbed, because the cony 
improperly admitted the certificate of the district clerk of Lampa. 
sas county, to the effect that execution had issued upon the judg. 
ment within one year after its rendition. 

But that fact was abundantly proved by a certified copy from the 
execution docket of the district clerk of Lampasas county. It jg 
objected that this, too, was illegal evidence; but our Revised Stat. 
utes (art. 2332) provide that the entries in these dockets shall be 
taken and deemed to be a record; and, if so, they are of as much 
dignity as the execution itself. Certified copies of such entries were 
held proper evidence before the passage of the Revised Statutes, at 
a time when the law did not expressly provide that they should be 
considered a record. Pasch. Dig., art. 3773; Portis v. Ennis, 9 
Tex., 578. 

All objection to their admission is now certainly removed; and 
the issuance of the execution in the proper time having been thas 
proved, the error in admitting otier proof of it becomes unimpor 
tant. 

The statutes in force at the time the judgment against Schleicher 
& Markward was recorded did not require that judgments should 
be indexed as well as recorded before operating as a lien upon the 
property of a defendant therein. Pasch. Dig., arts. 7005, 7006. It 
is unnecessary to discuss the requirements of our Revised Statutes 
on the subject, as this judgment was rendered and recorded before 
their adoption. 

The remaining points made by appellant; which we deem it 
necessary to notice, may be considered together, as they all refer 
to the attack made upon the judgment because of the alleged fraud 
in its procurement. The court below held in effect that, admitting 
the judgment was obtained by fraud, it could not be attacked in 
this manner, but only upon appeal or bill of review. 

It will not be necessary for us to consider whether or not the 
court was correct in this ruling, for, in the view we take of the 
case, the conclusion of the judge that the judgment was not sue 
cessfully assailed by the appellant can be supported upon other 
grounds, and it will not be required that we decide as to the char 
acter of the attack made upon it, whether collateral or not. 

The special plea of appellant which alleges the fraudulent means 
by which Markward had the suit brought, service by publication 
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effected and judgment obtained in Lampasas county does not set up 
any meritorious defense which Schleicher had against the claim sued 
on, or could have pleaded, had he been sued and properly served in 
De Witt county. 

It is a rule of equity established by the weight of authority, 
“that notwithstanding an illegal writ of service of process, a court 
of equity will not interfere to set aside a judgment until it appears 
that the result will be other or different from that already reached.” 


Freeman on Judgments, § 498; Crawford v. White, 17 Iowa, 560; 
Stokes v. Knarr, 11 Wis., 389; Gregory v. Ford, 14 Cal., 138, and 
other authorities. 

Our own decisions are to the effect that on application to review 
a judgment rendered upon service by publication, the applicant 
must allege that he has a good defense to the claim upon which the 
original suit was founded. Snow vw. Hawpe, 22 Tex., 168. And this 
although, as in this case, the party sued by publication was at the 
commencement of such suit an actual resident of the state, and this 
was known to the plaintiff. Kitchen v. Crawford, 13 Tex., 516. It 
would be idle to set aside a judgment and retry a cause when no 
other result but that already attained could possibly be reached. 

The plea of the administrator in this cause having failed to allege 
any legal defense to the claim upon which the judgment in Lam- 
pasas county was obtained, and no proof of such defense having 
been offered by him on the trial, we think the court rightly de- 
cided against the plea, and the judgment is affirmed. 

AFFIRMED. 
[Opinion delivered February 8, 1884.] 


Justice Srayron did not sit in this case. 





Manvet Contreras Er At. v. Jonn L. Haynes. 
(Case No. 1659.) 


1, PRACTICE — SURPRISE.— The action of the court below in refusing a continu- 
ance on the ground of surprise at the contents of an amended pleading will 
not be revised when no exception to the ruling is saved. 

2, SAME.— There was no error in the refusal of a court to permit a defendant to 
file as a trial amendment an original answer which had been previously 
abandoned. 

3. SaME.—It was not intended by the rules that a trial amendment should be 

made to include pleadings which were not demanded by the rulings of the 
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court upon exceptions filed to other pleadings. A trial amendment comes 
too late after the parties have entered upon the trial ; when it is offered after 
a jury is partially impaneled, it should not be allowed. 

4. SaME.— A motion to set aside a judgment on account of surprise must not 
only show that the party has a meritorious cause of action or defense but 
he must set forth under oath, not in general terms, but specifically, the facts 
from which his meritorious cause of action or defense results. Following 
Montgomery v. Carlton, 56 Tex., 431. 

5. TENANT IN COMMON.— It is not necessary that tenants in common should join 
in an action to recover land from a trespasser. Either may maintain the 
action for the recovery of the entire tract. 


Arprat from Starr. Tried below before the Hon. J. C. Russel, 
The facts on which the principles announced in the opinion are 
based are sufficiently manifest from it. It should, however, be 
stated that the causes for new trial urged on the motion were to the 
rulings of the court made in the cause, to which rulings no bills of 





exception bad been taken or otherwise excepted to. 

The further grounds, that defendants had a meritorious defense, 
failed to show by proper affidavits the defendants’ chain of title, or 
what the defendants’ witnesses would prove, and no affidavits were 
incorporated in the application or bills of exception taken. 




























MeCampbell & Givens and Welch & Givens, for appellants, cited; 
De Witt v. Jones, 17 Tex., 620; Janson v. Bank of Republic, 48 Tex., 
599; Davidson v. Gibson, Law Reporter, vol. 1, 450; Rules 32 and 
33 of District Court; Chambers v. Fisk, 15 Tex., 335. 


Wells & Rentfro and Waul & Walker, for appellee. 


Wiur, Curr Justice.— No bill of exceptions was taken by the 
defendants below to the action of the court in refusing to grant 
them a continuance on the ground of surprise upon the coming in 
of the plaintiff's amended petition, filed October 13, 1883. Hence 
the ruling of the court upon that subject cannot be revised. Morris 
w. Files, 40 Tex., 378. 

It may be added, however, that, upon filing the affidavit for con 
tinuance, the only matter contained in the amended petition which 
could have operated as a surprise to the defendants was expressly 
abandoned by the plaintiff, and hence no cause of continuance 
existed. ' 

. The court did not err in refusing to allow the defendants to file 
as a trial amendment their amended original answer previously 
abandoned by them. 
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The rules contemplate that such an amendment may be filed after 
the court has passed upon the sufficiency of the former pleadings of 
the party offering the amendment. 

After the court has sustained a dilatory plea or a demurrer to a 

leading for a defect which may be cured by amendment, the party 
who filed the objectionable pleading may, upon the eve of the trial, 
remedy the fault in his pleading by such an amendment without 
substituting the instrument to which exceptions have been sustained. 

But it was not the intention of the rules that a trial amendment 
should be made to include pleadings which were not demanded by 
the ruling of the court upon such exceptions. Otherwise all regu- 
lations on the subject of substituting the instrument amended might 
be evaded by means of a trial amendment. 

But appellants contend that the answer offered by them as a trial 
amendment was not such in reality, but an abandoned answer, which 
they wished to refile, to an amended petition of the appellee put in 
since such abandonment. 

Whether it was one or the other it came too late after the parties 
had entered upon the trial and were proceeding with it. Our 
statutes are peremptory that all pleadings must be amended, if at 
all, before the re announce themselves ready for trial and not 
thereafter. [t. S., art. 1192. This amendment was offered on the 
second day of the trial, and after the jury was partly impaneled, 
and the court correctly refused to allow it to be filed. 

The fact that the plaintiff had amended his pleadings between 
the time when the defendants withdrew theirs and the time of 
commencing the trial could make no difference as to the right of 
the defendants to file their proposed pleading. They went to trial 
after this amended petition had been pleaded without offering to 

le any answer whatever to it; and as all their former pleading “had 
been withdrawn, they were in a condition to have a judgment nil 
dicit entered up against them which was accordingly done by the 
court, and there was no error in its action in this respect. 

What we have just said, taken in connection with the fact that 
the motion for a new trial sets up no meritorious defense of which 
the defendants were deprived by the refusal of the court to allow 
them to rely upon their abandoned answer, disposes of the fourth 
assignment of error. Unless there be some mistake in the date given 
to this answer in the motion for new trial, and in other parts of the 
record, in which allusion is made to it, this answer itself is not con- 
tained in the transcript. It is alluded to as an answer filed on the 
13th of January, 1881, and no such answer is in the record. But 
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if it were, the motion should not have prevailed, for no facts ape 
set out in it from which we can tell whether the defendants hada 
good title to the land in controversy or a just defense against the 
action brought by plaintiff. 

They allege that they claim by joint heirship with the parties 
through whom plaintiff derives his title, and by possession for three, 
five, ten and thirty years. What facts constitute them heirs apg 
not set forth, nor do they allege in their motion the circumstances 
which, in connection with possession, could make their plea of limit. 
ation available. 

It has always been held necessary, when it is sought to set aside 
a judgment for surprise, in cases similar to the present, a meritorious 
cause of action or defense must be shown in the party making the 
application. It is not sufficient to state generally that the appli 
cant’s case is a meritorious one, but he must set forth, under oath, 
not in general terms, but specifically, the facts upon which he claims 
such merits. Montgomery v. Carlton, 56 Tex., 451. This has not 
been done in the present case, and the motion for new trial wascor 
rectly overruled. 

What we have already said is enough to dispose of the fifth 
assignment of error, and show that it was not well taken. 

In answer to the sixth and seventh assignments, it is sufficient to 
say that it is now well settled, by the decisions of this court, that 
one tenant in common may sue to recover the entire estate, as 
against a wrong-doer, without joining his co-tenant. Sowers @, 
Peterson, 59 Tex., 216; Pilcher v. Kirk, 2 Tex. Law Rep., 503. 

AFFIRMED. 


~ 


[Opinion delivered February 8, 1884.] 





Hittary Ryan v. M. H. Porrer. 


(Case No. 1594.) 


1. TRUSTS AND TRUSTEES.— A conveyance of land to trustees was made upon 
the following express trusts: ‘1. That they shall erect upon said premises 
a dwelling-house and fixtures for the use of married itinerant preachers 
of the Methodist Episcopal Church South, who may from time to time 
be stationed on the circuit which includes the premises. 2. That such 
trustees shall at all times permit such married itinerant preachers to occupy 
said premises during the term of their appointment. 3. That trustees shall 
be appointed in the manner provided in this deed. 4. That money for car 
rying out the trust, for which the trustees may become responsible, and 
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have been obliged to pay, may be raised by a mortgage on the premises, or 
by a sale of the premises if such debt is not paid within one year after 
notice to the preacher in charge of the circuit.” Held: 

(1) Art. 551, Revised Statutes, has reference to the quantity and not to the 
quality of the estate granted. 

(2) Courts, either of law or equity, will adopt any reasonable construction 
consistent with the terms of an instrument that will defeat the springing of 
an implied condition subsequent,in a grant. 

(3) The conveyance to the trustees was not made on a condition subse- 
quent, a failure to comply with which would work a forfeiture of the land. 

(4) The grantor divested himself of title to the property unconditionally, 
and vested the fee in the trustees for the benefit of the Methodist Church 
South, limiting the use of the property to the class of preachers named. 

(5) If the particular property should be at any time no longer available for 
the purposes of the trust, a court of equity would have power to direct its 
sale, and the investment of the proceeds in such manner as to give effect to 
the general object of the trust. 

(6) The power of sale conferred on trustees must be strictly pursued or no 
title will pass. 


Arprat from Burleson. Tried below before the Hon. I. B. 
McFarland. 

January 13, 1880, appellee brought trespass to try title against 
appellant and Dock Sharp, to recover twenty acres of land adjacent 
to the town of Caldwell. He claimed title as follows: 

Ist. Conveyance from L. L. Chiles to W. J. Hill and six others as 
trustees, enumerating the following trusts: 

(1) That they should erect on said premises a dwelling-house and 
fixtures for the use and occupancy of the married itinerant preach- 
ers of the Methodist Episcopal Church South, who may from time 
to time be stationed on the circuit which includes the premises. 

(2) That said trustees shall at all times permit such married 
itinerant preachers to occupy said premises during the term of their 
appointment. 

(3) That trustees shall be appointed in the manner provided in 
the deed. 

(4) That money for carrying out the trust, for which the trustees 
may have become responsible and have been obliged to pay, may be 
raised by a mortgage on the premises, or by the sale of the: prem- 
ises if such debt is not paid within one year after notice to the 
preacher in charge of the circuit. 

2d. Deed from Phillip B. Scott and others as trustees to appellee, 
dated December 10, 1879. 

Appellant claimed the land by deed from Emily Chiles and R. A. 
lliggins, executors of L. L. Chiles, deceased, dated June 6, 1877, claim- 
ing that the deed to Hill and others was a grant upon an implied 
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condition subsequent which had not been complied with, and that 
therefore the estate had become forfeited, and vested in the estate 
of the grantor, who was then dead. 

The trustees intervened, but asserted no right. Upon the trial 
the court rendered judgment for appellee for the land, etc., from 
which Ryan took this appeal. 

The propositions discussed in the opinion are as follows: 

1st. The deed under which Porter, the appellee, claimed title to the 
premises in controversy conveyed an estate upon condition, subject to 
be defeated by an abandonment of the premises for the purposes of 
the trust. 

2d. The court erred in rendering judgment for the appellee, being 
plaintiff in the court below, against the defendant in possession, 
because it appeared from the agreed statement of the facts proven, 
that the pretended sale to him was collusively made in fraud of the 
trusts in the deed from Chiles to W. J. Hill and others. 


Sayles & Bassett, for appellant, cited: 4 Kent’s Com., 125-130; 
Hayden v. Inhabitants of Stoughton, 5 Pick., 528; Gray v. Blaneh- 
ard, 8 Pick., 283; Austin v. Cambridgeport Parish, 21 Pick., 215; 
Guild v. Richards, 16 Gray, 309; Jackson vw. Blanchard, 3 Cowen, 
221; Police Jury v. Reeves, 18 Mart. (La.), 221; Pasch. Dig., 1373, 
4621; McMullen w. Guest, 6 Tex., 275; Carder v. McDermett, 12 
Tex., 552; Secrest v. Jones, 21 Tex., 121; Campbell v. Everts, 47 
Tex., 102. 


Hume & Shepard, for appellee, cited: Hart. Dig., art. 169; Paseh. 
Dig., art. 999; R.S., art. 551; Bell County v. Alexander, 22 Tex. 
358; Guild v. Richards, 16 Gray, 309; Stanley v. Colt, 5 Wall., 119; 
Packard v. Ames, 16 Gray, 327-29; Perry on Trusts, § 744; Meade 
v. Ballard, 7 Wall., 290; Hadley v. Hopkins Academy, 14 Pick., 253; 
Sanderson vw. White, 18 Pick., 233-34. 


Warts, J. Com. App.— In the absence of constitutional provisions 
or statutory enactments the common law is the rule of decision in 
this state. And in construing written instruments the recognized 
canons of construction of the common law and chancery courts, 
when not abrogated or modified by statute, will be applied. There 
is no statute affecting the rules applied by the courts named to the 
construction of instruments, with a view to determine whether or 
not they are made upon implied conditions subsequent. Art. 551 of 
the Revised Statutes, cited by appellees, has reference to the quan- 
tity and not the quality of the estate granted. 
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Implied conditions subsequent in grants, devises, etc., are not the 
favorites either of the courts of law or equity, but are discouraged 
by both, as that doctrine is usually invoked for the purpose of secur- 
ing a forfeiture of the estate. If the instrument will bear any 
reasonable construction that will defeat the springing of an implied 
condition subsequent, at law as in equity, that construction will be 
adopted. Estates upon implied conditions subsequent cannot be 
created by deed, except where the terms of the grant will not admit 
of any other reasonable construction. 2 Washb. on Real Prop., 4. 

Chief Justice Bigelow observed, in Rawson v. Inhabitants, ete.. 
of Uxbridge, 7 Allen, 127, “It is said in Shep. Touchstone, 126, 
that ‘to every good condition is required an external form,’ that is, 
it must be expressed in apt and sufficient words, which according to 
the rules of law make a condition; otherwise it must fail of effect. 
This is especially the rule applicable to the construction of grants. 
A deed will not be construed to create an estate on condition, unless 
language is used, which, according to the rules of law, ex proprio 
vigore, inports a condition,.or the intention of the grantor to make 
a conditicnal estate is otherwise clearly and unequivocally indicated. 
Conditions subsequent are not favored in law.” 

There is no condition subsequent expressed in the deed from 
Chiles to the trustees, ete.; nor does the grantor therein use any of 
the apt words or forms of expression that are considered in law as 
implying a condition subsequent; and there is no clause of nullity, 
or any declaration to the effect that the deed is to be considered 
void for the failure of the trustees or others to do, or not to do, any 
particular act. 

The declared object is, that the property is to be used for a spe- 
cific purpose; by the grant Chiles intended to accomplish that par- 
ticular purpose. Those upon whom the benefit was intended to be 
conferred, as a class, are worthy of his generosity. Itinerant Meth- 
odist ministers, devoting, as they do, all their time and talents to the 
good uf humanity, often regardless of physical comforts, and deprived 
of the pleasures of an established home, were intended to be bene- 
fited by the grant. The deed contains the following provision: 
“In trust that they shall erect on the said lot a dwelling-house and 
fixtures for the use and occupancy of the married itinerant preachers 
of the Methodist Episcopal Church South, who may from time to 
time be stationed on the Nashville circuit or that circuit or station 
which shall include said premises.” 

It is here claimed that, as the grantor directed the property to be 
used in a particular way, and for the purpose named, and impliedly 
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it was to be used for no other purpose or in any other mode thay 
that specified, therefore a condition subsequent must be implied, to 
the effect, should the property ever cease to be used for the pup. 
pose mentioned, that it would then revert to the grantor or his 
representatives. Certain authorities are cited as sustaining that 
proposition. Of the adjudicated cases, most nearly in point and 
tending to that conclusion is Hunt v. Beeson, 18 Ind., 381. There 
Hunt laid out a town upon his own land, and caused the plat to be 
recorded. The lot about which the controversy arose was thus 
marked upon the plat: “James Pugh’s tan-yard lot.” In the notes 
explanatory of the plat, and forming part of it, was the following 
statement: “Lot No. 4, in square No. 1, is donated by Miles Hunt, 
Jr., to James Pugh, for the purpose of erecting a tan-yard on it” 
Under the statutes of that state, this was held to be a grant to 
Pugh of the lot named. The statute provided “that every donation 
or grant to the public, or any individual, etc., marked or noted as 
such on the plat of the town, shall be considered to all intents and 
purposes a general warranty to the said donee or donees, grantee or 
grantees, for his, her or their use, for the purposes intended by the 
donor,” etc. And Pugh, having accepted the donation, it was also 
held that it operated as a grant to the latter of the lot in question, 
with a condition subsequent implied, and that he had a reasonable 
time in which to comply with that condition. And the use of the 
lot as a tan-yard for twenty-four years was a reasonable complianee 
with the condition. 

The case of Hayden ». Inhabitants of Stoughton, 5 Pick., 528, 
cited by the court in Hunt v. Beeson, and also by counsel for ap- 
pellant in this case, was where there was a devise in Drake's will as 
follows: “I give to the town of Stoughton my lot of land in said 
town, etc.; also, twenty-five acres of wood-land in said town, whieh 
I have bargained for of Elijah Belcher; and in failure of receiving 
a deed of said Belcher for said land, I give to said town $300. Both 
of the above pieces of land (or money instead of the last piece), I 
give to said town for the purpose of building a school-house for the 
use of a free grammar school (or other school, as said town may 
direct); provided, said school-house is built by said town within 
one hundred rods of the place where the meeting-house now 
stands.” 

‘The devise was properly accepted by a vote of the town council. 
Possession was taken in 1817 by the town, but no school-house had 
been erected as required by the will. It was held that this was a 
devise upon a condition subsequent. That the estate vested accord. 
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ingly in the devisees. But that it was forfeited by not complying 
with the condition within a reasonable time. 

In that case the will contained the apt word, “ provided,” and 
besides, there is a marked distinction between the construction of 
wills and deeds with respect to conditions subsequent. In the 
former, such conditions will be implied from language which would 
not have that effect if used in the latter. 2 Washb. on Real Prop., 
p. 4 

In each of the several cases cited in the brief and argument of 
the distinguished counsel for appellant as supporting the proposition, 
an examination will attest that the conditions are expressed in the 
instrument. 

The same is true of the case of Mead ». Ballard, 7 Wall., 290. In 
fact, so far as we have been able to make an examination of the au- 
thorities, it seems that Hunt v. Beeson is unsupported. The court 
there assumes the proposition, and advances no reasons in support 
of it. 

In the case of Stanley v. Colt, 5 Wall., 163, the question arose 
on a devise to an ecclesiastical society for charitable purposes. 
The devise was made to trustees, and provisions were made for fill- 
ing vacancies in the board of trustees, and it contained this provis- 
ion: “ Provided, that said real estate be not ever hereafter sold or 
disposed of, but the same be leased or let, and the annual rents or 
profits thereof applied to the use and benefit of said society; and 
the letting, leasing and managing of said estate to be under the 
management and direction of certain trustees hereafter named by 
me, and their successors, to be appointed in manner as hereafter 
directed.” 

After managing the property for about fifty years as provided 
in the will, the society applied to the legislature of the state for au- 
thority to sell the same and to reinvest the proceeds, which author- 
ity was given, and the land was sold. Thereupon the heirs of the 
testator brought suit, claiming that the devise was upon conditions 
subsequent, and that the estate was forfeited by the attempted sale. 
But the court held that there was no condition subsequent, but that 
it was a devise in fee upon trusts, the limitations being in the nature 
of directions to the trustees as to the management of the property. 

It was there said that the court would look to the entire instru- 
ment, and from all of its terms arrive at the intention of the testator, 
and approvingly quoted from Sugden on Powers as follows: “That 
what, by the old law, was deemed a devise upon condition would 
now, perhaps, in almost every case, be construed a devise in fee 
upon trust; and by this construction, instead of the heir taking ad- 
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vantage of the condition broken, the cestui gue trust can compel an 
observance of the trust by a suit in equity.” 

In Rawson »v. Inhabitants, etc., in Uxbridge, swpra, the court ob. 
serves: “ We believe there is no authoritative sanction for the dog. 
trine that a deed is to be construed as a grant on a condition 
subsequent solely for the reason that it contains a clause declaring 
the purpose for which it is intended the granted premises shall be 
used, when such purpose will not inure specially to the benefit of the 
grantor and his assigns, etc. If it be asked whether the law wil 
give any force to the words in a deed which declare that the grantis 
made for a specific purpose or to accomplish a particular object, 
the answer is, they may, if properly expressed, create a confidenge 
or trust, or amount to a covenant or agreement on the part of the 
grantee.” 

From these settled principles the deed of Chiles cannot be con. 
strued as a grant upon conditions subsequent, a failure to comply 
with which would work a forfeiture of the land. 

From an examination of the entire instrument, we think it appar. 
ent that Chiles intended thereby to divest himself of the title to the 
property unconditionally, and vest the fee in the trustees for the bene. 
fit of the Methodist church, limiting its use to the occupancy of the 
itinerant Methodist preachers appointed to that circuit. These lim 
itations, instead of being implied conditions subsequent, are diree- 
tions in fact to the trustees as to the management of the property. 
Neither the grantor nor his heirs are to receive any special benefit 
from a proper execution of the trust. And besides, at the time of 
the conveyance the property was valued at only about $20, While 
Chiles, by the terms of his deed, limits, at least impliedly, the use of 
the property, there is nothing contained in the instrument that in- 
dicates any intention on his part, regardless of changes that might 
take place in the town or community, or in the locality of the prop 
erty and its surroundings, as well as the conveniences and necessi- 
ties of the church and ministers in charge, that the property must 
forever be used in that way. Undoubtedly his intention was to se 
cure a comfortable home to the ministers assigned to that circuit 
while they were there stationed. That being the intention as far 
as expressed, whenever, upon proper application, it is made to ap 
pear that the particular property is no longer available for that pur- 
pose, a court of equity would direct its sale and the investment of 
the proceeds so as to secure the object intended to be accomplished 
by the grantor. 

The grantor or his heirs would, perhaps, have such interest in the 
matter that they might, by suit in equity, compel a proper execution 
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of the trust. And undoubtedly if the changed condition of the 
town, or the proper location of the church, etc., should render the 
Jand unfitted for the purposes intended, the trustees might apply to 
the equitable powers of the court, and upon a proper showing au- 
thority would be granted to sell the same and invest the proceeds for 
the purposes intended by the deed. It would seem, also, that those 
who were intended to be benefited by the grant would have suffi- 
cient interest in the matter to authorize proceedings by them to 
prevent a diversion or loss of the fund. 

In actions of trespass to try title the doctrine is well established 
that the plaintiff must recover, if at all, upon the strength of kis own 
title, and not upon the weakness of that of his adversary. The pre- 
tended claim which was sought to be made the basis of the sale by 
the trustees had been barred by limitation for more than twenty 
years at the time of that sale. Besides, that character of notice re- 
quired by the deed had not been given to the preacher in charge. 
Assume that he was aware of the fact that twenty-four years previ- 
ously Scott bad incurred an expenditure of $35 on account of the 
trust property, that would not be equivalent my notice to the preacher 
that the amount was owing and he desired payment of the same. 

It appears that Scott in fact did not consider that it was a debt 
against the property, and it was only resorted to as a pretense from 
which to derive authority for making the sale to appellee. For 
aught that appears the amount may have been secured to Scott by 
the use of the premises for the six months he occupied the same. 
Without something irfdicating the contrary it would not be pre- 
sumed that he had paid the rent to himself and the other trustees 
without first reimbursing himself for the expenditures he had made 
on account of the property. The rule is elementary that the power 
of sale conferred upon trustees must be strictly pursued, otherwise 
no title will pass. There was no foundation for the sale by the 
trustees ; anc besides, they did not comply with the terms of the deed 
in making the sale. Therefore it follows that the appellee Porter 
did not secure any title to the property by reason of his pretended 
purchase. 

Our conclusion is that the judgment ought to be reversed and the 
case dismissed without. prejudice to the rights of the parties, and 
especially without prejudice to the cestui gue trust and those in- 
tended to be benefited by the deed. 


REVERSED AND DISMISSED. 


[Opinion adopted February 8, ns 
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1 
—s 
Statement of the case. i 
a 
H. Seeniason & Co. v. J. M. Brown. V 
a 
‘Case No. 1073.) b 
1, TRANSFER OF STOCK — GARNISHMENT — ATTACHMENT.— A by-law of a private I 
corporation provided that stock of the corporation could only be transferred n 
upon the surrender of the certificate of stock to the president or secretary 
of the company, ‘‘either of whom shall see that the same is canceled, by y 
writing ‘ canceled’ prominently over the face of the certificate, and erasing 
the name of the president, before issuing a new certificate to be filed away,” u 
The statute makes no such provision as a test of ownership. Stock without Nl 
being transferred on the company’s books was delivered by the original S| 
owner to B. as collateral security, with the owner's name signed thereon to I 
a blank transfer. In a suit against the original owner by an attaching cred. 
itor, B. was garnished. Held: k 

(1) By the delivery and transfer of the certificates of stock B. became s 
the owner of them, and the original owner was divested of any right or in- 0 
terest in them, so long as the debt they were intended to secure remained b 
unpaid. 

(2) The by-laws regulating the transfer of stock were merely intended for, . 
the protection of the interests of the corporation, and no effect should be C 
given to them further than to attain that object. 

(3) Such regulations are not restrictive of the stockholder’s right to trang. U 
fer his stock at pleasure, subject to the charter rights of the corporation, 
though the purchaser cannot claim a certificate of, or a dividend upon, the ‘6 
shares, unless he first applies for a transfer according to the charter and U 
by-laws. I 

(4) Such transfer is valid as against an attaching creditor of the vendor, if 
who attaches the shares before he or the corporation has notice through its t 
officers. Following Angell & Ames on Corporations, 11th ed., and cases cited | 
in the opinion. ‘ t 

(5) A judgment ordering the shares to be sold as under execution, and the f 
proceeds to be paid first to B. to the extent of his debt, and the overplus, if a 
any, to be applied to the judgment rendered in favor of the attaching cred- t 


itors to the extent of the debt remaining unpaid, was proper. 


Arrrat from Galveston. Tried below before the Hon. Wm. H. i 
Stewart. F 
Henry Seeligson & Co. brought suit against B. M. Tobby by at d 
tachment to recover the amount of a note sued on for $1,374, and e 
obtained a writ of attachment which was levied on certain lots; also 5 


a writ of garnishment against the Galveston City Railway Com- 
pany, which was served on 9th August, 1877. Garnishee answered } 
that five hundred and twenty-eight certain shares of the stock of t 
the company stood at the time of service of garnishment in the t 
name of defendant Hobby, upon the books of the company, but 1 
that James M. Brown claimed the same by previous transfer from 
Hobby, and asked that Brown be made a party. Brown inter 
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yened on the 5th of October, 1877, claiming the shares of stock 
as having been delivered to him in pledge and as collateral security 
before the issuance of the writ of garnishment for money loaned to 
Hobby, which was still owing, and that the stock so pledged was 
not sufficient in value to pay him the amount so loaned. 

The plaintiffs, replying, denied the allegations in Brown’s inter- 
yention, and alleged that the Galveston Railroad had authority 
under its charter of incorporation to establish and regulate the 
mode of transfer of stock; that at the time of the issuance of the 
shares of stock to Hobby there was in force a regulation and by- 
law of the company, of which Brown had notice, of which the fol- 
lowing was the substance: “ Stock can only be transferred upon the 
surrender of the certificate to the president or secretary at the office 
of the company, either of whom shall see that the same is canceled 
by writing ‘canceled’ prominently over the face of the certificate, 
and erasing the name of the president, before issuing a new certifi- 
cate to be filed away.” 

Plaintiffs alleged that all shares of stock in the company contained 
upon the face thereof the stipulation rik the same were transferable 
only on the books of the company, i 1 person or by attorney, only 
upon the surrender of the ssitlibises: that the shares issued to 
Hobby were liable to the garnishment of plaintiffs, who were cred- 
itors of Hobby, because the ‘y Were never transferred on the books of 
the company or in any other manner, so as to be binding as against 
the plaintiffs; that the pretended transfer set up by Brown was 
fraudulent and void as against plaintiffs, who had no notice thereof, 
and that the transfer was secretly made and contrived fraudulently 
to deceive, defraud, hinder and delay the just creditors of Hobby. 

The court gave judgment by default against Hobby for plaintiffs’ 
debt; ordered certain lots attached to be sold, and, on hearing the 
intervention, ordered that the shares of Hobby be sold as under exe- 
cution, and the proceeds be first paid to Brown to the extent of his 
debt, and the overplus, if any, to be paid over to the plaintiffs to the 
extent of their debt remaining, after applying proceeds of lots to be 
sold under attachment. 

It was proved that Hobby delivered the certificates of stock to J. 
M. Brown with his name signed to a blank transfer —the name of 
the transferee not having been inserted therein before nor at the 
trial, as collateral to secure one note for $1,117. 50, dated May 12, 
1877; another for $1 875, dated May 13, 1877; énennas for 81,839, 
dated May 24, 1877, due in sixty and ninety days, and signed 
“Hobby & Post; ” that on the 20th of September, 1877, J. M 
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Brown presented the stock certificates with indorsements Appearing 
thereon, as set forth above, - the secretary of the company at its 
office, and demanded that the same be regularly transferred to him 
on the books of the company, which was refuset on the ground that 
the writ of garnishment had been served on the company on the 
9th of August previously, at which time the said shares stood on the 
books of the company in the name of B. M. Hobby; that the firg 
notice to-the company of any claim to said certificates, or demand 
of transfer to Brown, was on the 20th September, 1877, when the 
secretary inadvertently, not remembering that the garnishment had 
been previously served, made out and delivered to Brown a receipt 
in substance certifying “that J. M. Brown is entitled to five hun. 
dred and twenty- eight : shares of stock in the G: lveston City Rail. 
road, to be delivered upon surrender of this receipt;” that “ Sceligson 
& Co. had no notice of the transfer or attempted transfer to Brown 
of the shares, and that the market value of the stock was $5 per 
share.” 


C. L. Cleveland, for appellants, in support of nis proposition that 
the transfer as against the attaching creditor upon garnishment, tobe 
valid must have ‘been made on the “pooks of the cor mpany, in the ab 
sence of previous notice to the attaching creditor, cited: General 
Laws of 14th Legislature, p. 102; Datton v. Connecticut Bank, 13 
Conn., 498; Oxford Turnpike Co. v. Bennet, 6 Conn., 558; Shipman 
». Etna Ins. Co., 29 Conn., 953: 3 Conn., 554; 2 Conn., 578; 
Union Bank ». Laird, 2 Wheat., 393; People’s Bank v. Gridley, 
Sup. Ct. Ill., 1879; 5 Gray, 373. 

On the proposition that no relief could be decreed the intervenor 
until he had established his debt by judgment, he cited: 7 Gray, 
406; 12 Gray, 213; 5 Gray, 558; Hall & Jones v. Jackson, 3 Tex, 
309; Mims v. Mitchell, 1 Tex., 447. 


Mann & Baker, for appellees, that the transfer vested the legal 
title to the shares, cited: Strange v. H. & T.C. R. R. Co., 53 Tex, 
169, 170, 171; Stone v. Brown, 54 Tex., 338, 339; Angell & Ames 
on Corp. (9th ed.), sec. 564; Daniel on Neg. Inst. (2d ed.), pp. 646, 
647, secs. 1708, 1709; Fatman v. Loback, 1 Duer (N. Y.), 354; Me 
Nul v. gray Nat. Bank, 46 N. Y., 325; United States v. Vaughn, 
8 Binn (Pa.), 394; Rogers, B sergag & Grovesnor v. Stevens, 4 
Halst. Ch. ww J.), 167; ‘vol. 2, part 2, Leading Cases in EKq., 1661, 
1665, 1666. See, also, Dickenson v. Cent. Bank, 129 Mass., 289; 
Boston Music Hall v. Cory, 129 Mass., 435-37. 
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They cited, also, Bassett v. Garthwaite, 22 Tex., 234; Hern v. 
Foster, 21 Tex., 403; Iglehart v. Moore, 21 Tex., 502; Drake on 
pris A 


Attachment (5th ed.), sees. 451, 452, 527, 608; Bank v. Lanier, 11 
Wall., 877, 373; Pratt v. Till, 23 N. J. Eq., 483. 


West, Associate Justice.— This case bears evidence of having 
been very carefully and faithfully briefed by both parties. The 
appellants seem to have presented the merits of their case as fully 
and as satisfactorily as could be done, or as was desirable it 
should be done. We have ourselves given a great deal of attention 
to the main question discussed, and have considered it with more 
than usual care. 

We have no time at present to give at length the reasons why 
we believe the judgment in the case should be affirmed. We must 
content ourselves, therefore, with stating as briefly as possible the 
conclusions on the subject that we have reached. 

We are, then, of the opinion that the delivery and transfer, in 
good faith, for a valuable consideration, in the manner disclosed in 
the evidence, of the certificates in question to the appellee, carried 
with it all the rights of the holder, Llobby, to them, and invested 
the appellee with the ownership, and entitled him to demand from 
the proper officers of the corporation such action as was necessary 
for their books to show him to be the true owner. 

In other words, by the delivery and transfer of the certificates 
by Hobby to the appellee, as detailed in the evidence, the appellee 
became the owner of them, and Hobby was divested of any further 
right or interest in them, at least so long as the debt they were in- 
tended to secure remained unpaid. 

Hobby, then, having no interest in the certificates that could be 
reached either by attachment or execution at the time the writ of 
garnishment was served, the appellants acquired no rights by the 
service of such writ as against the prior claim of the appellee. 

Speaking of the effect of these transfers of stock, that, like the 
one under consideration, are not made regularly on the books of 
the corporation, in the last edition of Angell & Ames on Corpora- 
tions (11th ed., 1882), the author says: “The charter and by-laws 
frequently provide that the stock of the company shall be trans- 
ferable on the books of the company only, or that, to be valid and 
effectual, the transfer must be registered by the clerk or treasurer 
of the corporation on the company books; and where the charter 
required the transfer to be made on the books, the requisition was 
considered satisfied by a by-law requiring the transfer to be regis- 
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tered on the books of the company. A very literal construction has 
been given in Connecticut to such clauses, either in the charter op 
by-laws of a corporation; the scope and object of such provisions 
being, in the view of the supreme court of that state, ‘ to render the 
purchase of stock secure to any person, if, at the moment of his pur. 
chase, the company books did not furnish evidence that it had beep 
previously transferred.’ The settled law of Connecticut is that, 
where such clauses are found in the charter and by-laws, or either, 
the transfer is invalid and of no effect for any purpose unless made 
or registered on the books of the company. The registry is there 
deemed the originating act in the change of title; and an entry by 
the clerk on the deed, ‘ received for record,’ is not considered equiva. 
lent to a registry.” 

“A more liberal construction, and one far more in accordanee 
with their spirit and meaning, has been given to such clauses in 
charters and by-laws of corporations by the courts of other states, 
and by the supreme court of the United States. As they are in 
tended merely for the-protection of the interests of the corporation 
no effect is given to them further than is necessary to effect that 
purpose. It is necessary that an incorporated company should have 
the means of knowing who are stockholders and members in order 
that they may know to whom dividends are to be paid, and who 
are entitled to vote upon the stock; and where the company hasa 
lien upon the stock for debts due to it from a stockholder, that it 
should have the means of preventing a transfer in derogation of its 
own rights. To secure this knowledge, and to enable corporations 
to avail themselves of their lien upon the stock of the company 
without danger to the rights of purchasers, these clauses are usually 
inserted in their charters or form a part of their by-laws. Accord. 
ingly, where transfers of stock are made without conforming to the 
requisitions of the charter or by-laws in making them, or having 
them registered on the books of the company, the better opinion 
decidedly is that the transfer passes to the purchaser all the right 
that the seller had; that such provisions were not intended to, and 
do not, incapacitate the owner of the stock from transferring it at 
his pleasure, by way of equitable assignment of his interest in it, 
subject to the charter rights of the corporation, which all must no 
tice, or compel him to own it, unless the corporation allow him to 
sell, against his will; and the only effect allowed to them seems to 
be that the purchaser cannot claim a certificate of or a dividend 
upon the shares, unless he first applies for a transfer, according:to 
the charter and by-laws. Any other proper transfer is equally valid 
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as between vendor and vendee, and even as against a creditor of the 
vendor, who attached the shares before he or the corporation, 
through its officers, had notice of the transfer. In other words, 
such provisions, whether by charter or by-law, apply solely to the 
relation between the corporation and its stockholders,— to the ques- 
tions who shall vote, to whom dividends shall be paid; and enable 
the corporation to protect any lien it may have upon the stock, or 
equity in it, as between itself and the stockholder transferring it. 
They constitute a privilege of the corporation, which may be waived 
or asserted, at the pleasure of the directors and president.” Sec- 
tions 353, 354. 

This is now believed to be the rule most generally adopted. 
Judge Drake in his fifth edition (1878) of his now standard work 
on Attachment, indorses strongly the same doctrine. Secs. 527 and 
608. In the last edition (1882) of Daniel on Negotiable Instruments, 
the same rule is pronounced to be the best. Vol. 2, sec. 1708e, 
1708f, pp. 720, 721. See, also, Stone v. Brown, 54 Tex., 338; 
Strange v. H. & T. C. R. R. Co., 53 Tex., 169; Igleheart v. Moore, 
91 Tex., 502; Le Gierse v. Moore, 59 Tex., 471. 

There are, no doubt, to be found decisions of courts, the opinions 
of whose judges are entitled to the very highest respect, who seem 
to hold differently; yet we are satisfied that, both upon principle 
and authority, the rule above laid down is more correct in point of 
law, and is the wiser and safer rule to follow in practice. 

We do not think it necessary to consider any of the other ques- 
tions raised and discussed in the briefs of counsel. 

We believe that the judgment, under all the circumstances of the 
case, ought to be affirmed, and it is accordingly so ordered. 


AFFIRMED. 
(Opinion delivered February 12, 1884.] 


Chief Justice Witte did not sit in this case. 





Mrs. Marrua Scorr v. L. C. R. Scorr. 
(Case No. 1772.) 


i, Divorcr.— The general rule that the excesses and cruelty used by one mar- 
ried person to another must be such as produce bodily harm, or the fear of 
it, in order to authorize a divorce, has been so far modified in Texas as to 
allow the wife a divorce for words spoken by the husband impeaching her 
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chastity. In no other case have mere words spoken by either party been 
held sufficient to authorize a divorce. 

2. Divorce.— A man assumes the risk, when he marries, that his wife may not , 
love him; and the fact that she sometimes gives vent to her anger so as to 1 
convey to by-standers the impression that she is wanting in respect for him ( 
and for a short time refuses to sleep in the same room with him, will not 
alone authorize the granting of a divorce, | 

Aprpeat from Orange. Tried below before the Hon. W. TI. Ford, | 
The suit was by the husband, L. C. R. Scott. The character of 


the petition, a demurrer to which was overruled, is sufficiently indi. 
cated by the opinion. Though there was much evidence on both 
sides showing that neither of the parties was very amiable, there 
was no pretense that the virtue of either was brou ght in question 
by the other, or that any violence had been used by, or was appre. 
hended from, either. The answer of the wife set up the fact that 
the plaintiff had failed and refused to support her for nearly two 
years before the most serious estrangement, and the evidence tended 
to establish that fact; the evidence seemed to show, also, that once 
when the wife approached the husband he pushed her from him 
and told her, in the presence of another, that he had taken her from 
the gutter and made her what she was. For being what the peti- 
tion alleged her to be, the divorce was sought. The chief contro 
versy below seemed to be over a partition of property. 


C. Chinault and O' Brien & John, for appellant, cited: 6 Tex., 317; 
18 Tex., 525; Byrne v. Byrne, 3 Tex., 340; 2 Tex., 114; Wright o. 
Wright, 3 Tex., 181, 


Wm. Chambers, for appellee, cited: Nogees v. Nogees, 7 Tex, 
538; Wright v. Wright, 6 Tex., 3; Sheffield v. Sheffield, 3 Tex., 79. 


Wir, Cuter Justice.— This action was brought by the husband 
to obtain a divorce from his wife for cruelties, excesses and i|l-treat- 
ment, which he alleged rendered their living together insupportable. 
A general demurrer, which brought into question the sufficiency of 
the allegations of the petition to entitle the plaintiff to a divorce, 
was overruled by the court below, and this, among other rulings, is 
assigned as an error for which the judgment should be reversed. 

Without going into a detail of the acts of cruelty alleged, itis 
sufficient to say that they do not in our opinion make out a case in 
which a decree of divorce should have been granted to the appellee. 
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They consist of an occasional outbreak of temper on the part of 
the wife, improper and perhaps insulting expressions used towards 
the husband in the presence of third parties on a few occasions, all 
of which may have been the result of sudden passion and not de- 
liberately intended to wound his mind, or prevent a reconciliation 
in case a proper degree of forbearance on his part was exercised. 

To these may be added a separation from his bed by occupying 
another room from that in which he slept, which separation had 
continued for but a short time at the date when this suit was 
brought. 

It has frequently been said that no general rule as to what will be 
considered sufficient cruelty to authorize a divorce can be laid down 
that will serve as a guide in all cases. 

It is generally held that unless the excesses charged are such as 
produce bodily harm or the fear of it, a divorce cannot be granted. 
In our state, however, this rule has been, for obvious reasons, so far 
modified as to allow the wife a divorce for words spoken by her 
husband which impeached her chastity. Jones v. Jones, 60 Tex., 
451. 

In no other cases have mere words alone, unaccompanied by other 
acts of cruelty, been held sufficient excesses to justify a separation 
from the bonds of matrimony. 

It has been correctly held that language or conduct, made use of 
by the husband towards the wife, may amount to sufficient cruelty 
to authorize a divorce, when it would not if used by the wife 
towards her husband. Yet in Camp v. Camp, 18 Tex., 528, excesses 
committed by the husband of a more heinous and revolting nature 
than those alleged in this petition were held not to entitle the wife 
to a divorce. 

To put the worst phase upon the conduct of the wife in this case, 
there is nothing in what she said or did from which the husband could 
possibly fear that she would do him bodily harm; nor did she ever 
accuse him of any offense, vice or immorality whatever. The worst 
effect her words could possibly have had was to make bystanders 
believe that his wife had but little respect for him, and perhaps no 
love, and gave vent to her feelings at ill chosen times. 

Of all such unpleasant matters he took the risks when he mar- 
ried, and the remedy for them was forbearance, and not a resort to 
the courts for a dissolution of the marriage. The marriage tie is 
too sacred to be severed for so slight a cause. We find no case in 
which a divorce has been granted on so small a showing of cruelty, 
and we have no desire to set a precedent of that kind. 
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We think the court below was in error when it overruled the gen- 
eral demurrer to appellant’s petition, and for this error the judg 
° 8 

ment is reversed and the cause remanded. 


XEVERSED AND REMANDED, 


[Opinion delivered February 12, 1884.] 





Tne Gurr, West Texas & P. R’y Co. v. F. S. Monrtier. 
(Case No. 1680.) 

1, PLEADING.— Though a pleading for want of specific averments may be bad 
on special exception, yet if it states, though in terms too general, a cause of 
action prima facie, an exception to it which fails to point out specifically 
the defect in the pleading should be overruled. See opinion for an illustra. 
tion of this rule. 

2. ASSIGNMENTS OF ERROR.— Appellant relied on the following assignments of 
error:... ‘II. Thecourt erred in overruling the motion of defendant forg 
new trial: 1. Because the verdict was contrary to law. 2. Because the 
verdict was contrary to the instructions of the court. 3. Because the ver. 
dict was contrary to the evidence. IIL. The court erred in overruling the 
motion for a new trial, because, under the law and the instructions of the 
court, the verdict was not supported by the evidence.” Held: That, in view 
of the statute and the rules of court, the assignments of error were too gen- 
eral to receive consideration, 


Aprprat from De Witt. Tried below before the Hon. H. Olay 
Pleasants. 


Stockdale & Proctor, for appellant. 
M. £. Kleberg, for appellee. 


West, Assocrare Justice.— The first error to which our attention 
has been invited is the action of the district court in overruling the 
general demurrer of appellant to the original petition of appellee, 

The petition is certainly, in some respects, objectionable. It does 
not state as distinctly and clearly as should be done the grounds 
upon which the appellee bases his right to recover in this case. If, 
on that account, it had been specially excepted to, no doubt the 
court would have sustained such special exception and required the 
appellee to state more specifically, distinctly and clearly the special 
facts on which he based his right to recover. 
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This, however, was not done; there was no objection of any kind 
made to the appellee’s mode of stating his cause of action, except a 
mere general demurrer, setting forth in the most general terms that 
the petition was in manner and form insufficient, without in the 
least pointing out what the defects were which appeared on the 
face of appellee’s petition. 

In Whetstone v. Coffey, 48 Tex., 271, Chief Justice Roberts lays 
down the general rule that governs cases of this character in the 
following language: ‘The petition, however loosely and carelessly 
worded it may be, seems to cover sufficient grounds to contain a 
cause of action—prima facie at least. Upon a general exception 
every reasonable intendment should be indulged in favor of pleading 
thus excepted to.” 

The petition under consideration alleges that on account of the 
gross negligence and the want of propercare of appellant the boiler 
of its engine at which appellee was at work exploded and injured 
him. Such an explosion, of itself, is an act of negligence suflicient 
to charge the appellant with responsibility on the ground of negli- 
gence. At least, on a general demurrer, such a petition must be held 
to state a cause of action. 

The remaining assignments of error are as follows: 

. . . “IL. The court erred in overruling the motion of defend- 
ant fora new trial: 1. Because the verdict was contrary to law. 
2. Because the verdict was contrary to the instructions of the court. 
3. Because the verdict was contrary to the evidence.” 

“III. The court erred in overruling the motion for a new trial, 
because under the law and instructions of the court the verdict was 
not supported by the evidence.” 

These assignments of error are objected to for want of compliance 
with the statute (R. 8., art. 1037) and the rules (Rules 23, 24, 25 and 
26, District Court). We cannot disregard this objection. The as- 
signments are very general in their character, and do not point out 
the objection to the action of the court, and designate particularly 
the exact parts of the record in which the error is supposed to 
exist. 

The following assignments of error, which are quite as definite as 
those above set forth, have been held too defective to justify us in 
examining the record: 

“That the court erred in its instructions to the jury; that the 
finding of the jury is contrary to law and contrary to and without 
evidence; that the court erred in refusing to grant a new trial upon 
the grounds set forth in the motion for new trial.” Such assign- 
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ments of error are too general to be considered by courts. H. & 7D 
C. R. R. Co. v. McNamara, 1 Tex. Law Review, p. 244; Pearson y 
Flanagan, 52 Tex., 266. 

We may add, however, in this connection, that we have, in fact, 
examined the record, and are of the opinion that in view of the 
remittitur, entered in the court below, the appellant has no serious 
cause of complaint. 

The evidence disclosed that the engine was old and out of repair, 
It showed, and the jury so found, that it exploded when carrying 
only seventy-two pounds of steam, when eighty pounds was neces. 
sary to do the work in which it was used. 

There is no serious error in the record, and the judgment is 
affirmed. 

AFFIRMED, 

[Opinion delivered February 15, 18S84.] 





James Caruitste v. Frirz Sommer. 
(Case No. 1645.) 


1. SEPARATE PROPERTY.— A creditor of the husband who, by vexatious proceed- 
ings and threats, prevented the payment of a note due the wife for purchase 
money of land, her separate estate (and which remained a lien on it), so that 
interest accumulates thereon, cannot subject the interest to the payment of 
the husband’s debt. 

2. DisTINGUISHED.— This case distinguished from Braden v. Gose, 57 Tex., 87, 


Apprat from Washington. Tried below before the Hon. I. B. 
McFarland. 

Suit by appellant Carlisle against Sommer as garnishee. The first 
assignment of error was as follows: 

“The court erred in discharging the garnishee and in refusing to 
give the plaintiff judgment against him for the accrued interest on 
his note to Mrs. Randle, said judgment being based on an erroneous 
conclusion of law to the effect that, because the note was the sepa- 
rate property of Mrs. Rindle, the interest thereon was also her sep- 
arate property, and was therefore not subject to her husband's 
debts.” 

The appellant Carlisle had a judgment against Jules A. Randle, 
on which there remained due on the 6th of January, 1882, a balance 
of $1,093. Randle was insolvent, and on the 3lst of March, 1883, 
Carlisle sued out a writ of garnishment against the appellee Som 
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mer, which was served on the same day. The garnishee answered 
September 3, 1883, denying any indebtedness to the judgment 
debtor. The plaintiff contested his answer. 

On the trial, it appeared that the garnishee had, on the 28th of 
November, 1881, executed to Mrs. Laura M. Randle, who was the 
wife of said Jules A. Randle, his note for the sum of $5,000, due 
January 1, 1883, and bearing interest at the rate of twelve per 
cent. per.annum from the Ist of January, 1882, which note was 
overdue and unpaid at the service of the writ. The accrued interest 
on the note at that date amounted to about $800. It was given for 
her separate property. 

After the service of the writ the note was transferred by Randle 
and wife to Messrs. Giddings & Giddings, who had notice of the 
garnishment proccedings, and who, to indemnify themselves, reserved 
$1,300 of the proceeds, for which sum they gave Mrs. Randle a cer- 
tilicate of deposit, conditioned to be void in case the plaintiff should 
be successful in this suit. 

The garnishee’s note to Mrs. Randle was given as part of the con- 
sideration for land bought of her, which was her separate property. 

The finding of the court on this subject was as follows: “I find 
as matter of fact that the note of the garnishee, the interest on 
which is sought to be subjected to the plaintiff’s writ, was given to 
Mrs. Randle as part of the consideration for the purchase of land 
which was her separate property; and I hold, as matter of law, that 
the interest, which is an incident of the note, was as much her sep- 
arate property as the note itself, and is therefore not subject to the 
plaintiffs writ of garnishment.” 

The garnishee was accordingly discharged. 


Sayles & Bassett, for appellant, cited: Const., art. XVI, sec. 15; 
R.S., 2851, 2852; Braden v. Gose, 57 Tex., 37. 


C. C. Garrett, for appellee. 


West, Assocrare Justice.— It appears from the statement of facts 
and the conclusions of the court that the appellant, who had obtained 
a judgment against Mrs. Randle’s husband, had been endeavoring 
for some time before the garnishment proceeding now under con- 
sideration was instituted to force the wife to pay her husband’s debt 
with her separate property or its proceeds. 

She had originally bargained the lands for which the $5,000 note 
of November 28, 1881, represented part of the purchase money, to 
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the appellee for $15,000 cash, and appellee was about to pay for it 
that sum in cash, when, by threats of suit and other acts of appel- 
lant, he was deterred from so doing, and would only pay $10,000 in 
cash, and give the note above referred to for the balance of the pur. 
chase money. In addition to this, Mrs. Randle, owing to the con. 
duct of appellant, was forced by appellee to deposit the $5,000 note 
in question in a banking-house in Brenham until its maturity; sub. 
ject to the condition that if the judgment here sought to be estab. 
lished by appellant and others against the land should in fact be 
established, they were to be paid off out of the moneys arising from 
the collection of this note. 

Shortly after the sale, on the 10th of January, 1882, in pursuance 
of his purpose to force, if possible, the wife out of her separate es. 
tate to pay her insolvent husband’s debts due him, appellant caused 
an execution to be levied on the same land just sold by Mrs. Randle 
to appellee, and by this action of his forced the wife to apply for 
a writ of injunction to restrain the sale. 

This suit, by some means, remained pending in court until March 
29, 1883, sometime after the purchase money note above set out had 
become due, and after the interest, which but for this action of appel- 
lant would probably have been paid, amounted to the sum of about 
$800. 

At the last-named date the injunction suit was finally disposed of, 
and the wife’s funds, which had been so long withheld from her by 
this action of appellant, were once more liberated. 

No sooner, however, was this judgment perpetuating the injune- 
tion entered, and in fact on the second day thereafter, than the 
appellant, still fertile in resources, instituted the garnishment process 
now under consideration, for the purpose of subjecting the interest 
on the wife’s note, that by his own conduct he had caused to ae 
cumulate, to the payment of his debt against the husband. 

The court below on several grounds held that, under the facts of 
this case, as disclosed by the evidence, the appellant could not sub- 
ject the interest that had in this way accrued to the payment of the 
husband’s debts. 

In this respect we regard the judgment as correct. Any other 
conclusion would work injustice to the rights of the wife, which are 
quite as sacred in the eyes of the law as the claims of his creditors 
against her husband are. 

Speaking of an attempt to force the wife to pay her husband's 
debt out of her separate estate, Judge Moore very pointedly says: 
“Certainly no one could imagine a creditor could by any direct 
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rocess have the property of the wife hired to pay his debt or ap- 
propriated to his use in any manner to this end. Would not this 
in effect be done if he could wrongfully seize and hold the wife’s 
property ?” Carr v. Tucker, 42 Tex., 338. . 

These remarks are quite pertinent to the case in hand. The court 
did not err in disposing as it did of this branch of the case. 

There is nothing whatever in the views here expressed that is at 
all at variance with the case of Braden v. Gose, 57 Tex., 37. The 
writer is, however, of the opinion that the present case differs in 
several of its features from the case of Braden v. Gose. Neither 
the principal or interest of the note in that case were the proceeds 
of the sale of the wife’s separate property. LIlere both the principal 
and the interest of the note in question were especially agreed upon 
to be paid for land which was the separate property of the wife, the 
interest having been specially contracted for in the deed of convey- 
ance, and agreed to be a lien upon the land as a part of the purchase 
money, and was, in fact, as much a part of the original purchase 
money as the principal of the note was. The superior right still 
remained, by the terms of the contract, with the vendor, until all 
the interest, as well as the principal, of the purchase money was 
aid. 

When this was done, and the terms of the sale in every respect 
fully complied with, and the principal and interest alike paid, then, 
as was held in the case of Braden v. Gose, cited supra, any future 
interest accruing from the loan of this purchase money would be 
community property and subject to attachment, garnishment or exe- 
cution, as the case might be. 

We are of the opinion, however, that the court committed an 
error in rendering, at the time and under the circumstances that it 
did, a judgment against the appellant for attorney’s fee, and in hay- 
ing the same taxed against him as part of the costs of the case. 

Appellee’s counsel in their brief offer on the part of the appellee 
to file a remittitur of this amount; if this is done in twenty days 
from this date the judgment will be affirmed, but for this error it 
must be done at the cost of appellee. The clerk will notify the 
counsel of appellee, in order that they may file the vemittitur, should 
they desire to do so. 

AFFIRMED.! 

[Opinion delivered February 15, 1884] 





1 The remittitur was filed. 
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Le Grerse & Co. v. Jacon R. Green. 
(Case No. 1799.) 


CONTRACT — LEASEHOLD INTEREST.— The assignees of a leasehold interest ate 
liable for rent accruing according to the terms of the contract of lease, 

LANDLORD AND TENANT — LIABILITY OF THE PURCHASER OF A LEASEHOLD 
INTEREST.— On the 30th October, 1880, a lessee assigned his lease, and three 
days afterward wrote to the assignee directing him to apply the rents, one. 
half to pay a debt due his firm, the other half to a second firm, and, whey 
both were paid, then to apply them to paying a third firm. The assigns 
appended the following note to the letter: ‘This supersedes our former 
instructions.” On the same day the leasehold interest of the original legge 
was levied on, and afterwards purchased at sheriff's sale by the assignes 
and the two other firms, who received a deed, and managed the property, 
receiving rents, etc., for the three firms named in the letter of instructions 
In a suit by the owner of the fee in the property against the three firms for 
the rent, held: 

(1) The jury was authorized to look to the fact of purchase and subse. 
quent use of the property to ascertain if the title to the leasehold interest 
passed by the assignment of October 30th, or by the sheriff's sale, and 
whether the transfer of October 30th was made in the interest of the three 
firms. 

(2) If the assignment or purchase was made for the benefit of all three of 
the firms, then they were all liable to the owner of the property for rent, 

(3) The facts warranted the conclusion that the title to the leasehold inter. 
est remained in the original lessee until the sheriff's sale. and, under the 
facts, the court was not authorized to determine, as matter of law, that the 

. title vested under the assignment of October 30th in the assignee therein 
named, 

(4) The fact that the owner of the property had prosecuted a suit (under 
which nothing had been collected) against the original lessee to collect his 
rents did not relieve the assignee or purchasers of the leasehold interest 
from liability. See opinion for a charge on this subject approved, 


Arrrat from Galveston. Tried below before the Hon. W. IL 
ewart. 

The appellee Green sued, as plaintiff, Le Gierse & Co., G. W. Bind 
Co. and Focke & Wilkins, as defendants, to recover from them 


the rent due under a written lease from Green to Bear Bros. & 
Hirsch, claiming that the defendants in the suit were liable to Green 
for the rent due, by reason of the fact that the defendants in the 


it were purchasers of the leasehold interest of Bear Bros. & 


Hirsch at a sale made under a judgment of foreclosure of attach 
ment ina suit against Bear Bros. & Hirsch. The defense inter 
posed was that the defendants had rented the leased property under 
an independent agreement with Bear Bros, & Ilirsch, tenants of 
Green, plaintiff in the suit, whereby they were authorized to collect 
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the rents and apply the proceeds thereof to the satisfaction of debts 
due to them as creditors of Bear Bros. & Hirsch; that Green al- 
lowed the defendants to collect the rents during the entire term of 
the lease, well knowing that they were renting the property not as 
assignees of the lease to Bear Bros. & Hirsch, but for account of 
Bear Bros. & Hirsch, and, so knowing, consented thereto. The suit 
resulted in favor of the plaintiff against the defendants, and judg- 
ment was rendered against them for about $3,000, being for the 
monthly rents, as stipulated in the lease to Bear Bros. & Hirsch, 
together with interest on each monthly payment from the dates of 
their becoming due under the lease. 

A special plea pleaded an estoppel against appellee, on the ground, 
substantially, that by words and acts he had agreed that appellants 
should enjoy the rents of the premises as creditors of. Bear Bros. & 
Hirsch, and that he would look alone to the latter firm for his rents. 

Appellants took possession of the property and received and dis- 
tributed among themselves the rents thereof. 


Attachment was sued out by advice of Clark & Dyer, attorneys, 
and levied, by their direction, on the leasehold estate, right and in- 
terest of Bear Bros. & Hirsch in the Green property, then in posses- 
sion of the sheriff of McLennan county, under writs of attachment 
of creditors of Bear Brds. & Hirsch, on their stock of goods’ in 
Green's house. The writ was issued and levied at 3:30 P. M. of the 
same day the assignment was made of the lease by Bear Bros. & 
Hirsch to Le Gierse & Co. Mr. Dyer, attorney for the plaintiffs in 
attachment, testified that the property so seized was sold, under 
foreclosure of the writ, on the first Tuesday in February, 1881, 
and he bought it in at that sale for all the appellants, wrote the re- 
turn of the sheriff on the order of sale, and proeured the sheriff to 
sign it, and wrote the conveyance of the interest so sold to the 
appellants, and procured the same to be signed by the officer; and 
the conveyance was then delivered to his firm, in whose hands it 
still was. The witness stated that, so far as was known to his firm, 
the attachment suit of G. W. Bird & Co. was brought alone for'their 
account and not in pursuance of any unders tanding between them 
and the other appellants; but, on the ground of privilege of gounsel, 
he declined to answer several questions propounded by appellee: As 
to whether he or his firm had any agency ‘with respect to the prop- 
erty after the levy of the attachment; the terms, period and extent 
of the agency, if any; whether empowered by G. W. Bird & Co. 
alone, or in connection and association and pursuant to an under- 


standing with others, and what others; what was done under the 
VoL. LXI—9 
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agency; what was done with the property after the sale; who eg. 

lected the rents; to whom and for whose benefit were the rents egl- 

lected paid; whether he was not the agent of appellants to bid jp 

the property for their mutual account, ‘etc. The sheriff testified | 
that the bidding at the sale was done by Mr. Dyer for appellants, 
Bear, witness for appellants, testified that appellee brought guit 
against his firm (Bear Bros. & Hirsch) for the rent for the entire 
term of the lease to them, and in prosecution of that suit seized 
several thousand dollars’ worth of their property and sought to sub. 
ject it to his rent claim; that after this Bear Bros. & Hirsch trang. 
ferred the Green lease to Le Gierse & Co., with the understanding 
that they should rent the premises and apply the rents to the debts 
due them by Bear Bros. & Hirsch; that afterwards a different ap. 
rangement was made, expressed by their letter to Le Gierse & Qo, | 
of November 2, 1880, which will be found in the opinion. 

Oppenheimer, a witness for appellants, was the agent of Le Gierse 
& Co., and made the agreement with Bear Bros. & ‘Hisech for them, 
whereby the lease was transferred to Le Gierse & Co. He stated 
that afterwards the agreement of November 2, 1880, was made, and 
property taken possession of, and rents received and distributed 
thereunder. The agreements referred to by witness were between 
Bear Bros. & Hirsch and all the appellants. Green knew nothing 
of them. 

Mr. Lasker, one of appellants, testified that Clark & Dyer rented 
the property for appellants, and the rents had been received and 
distributed under the terms of the letter of November 2d; that appel- 
lants always thought Green had concluded to look to his suit against 
Bear Bros. & Hirsch for his rents, and not to them; that at the date 
of the February sale Le Gierse & Co., through tenants, were in pos 
session of the property under the agreement of November 2d, and 
had been since; that before the letter of November 2d there was 
an agreement to distribute the rents as stated in that letter; that 
the attachment sale was made under advice of counsel,who thought 
such a sale might save litigation in some way; that the sale was 

made merely to prevent any claim against appellants by some person 
who might have bought at that sale or some other attachment sale; 
or, at Mast, that was the witness’ understanding from “ our law- 
yers.” 





McLamore & Campbell, for appellants, cited: R. S., art. 3316; Hak 
deman v. Chambers, 19 Tex., 46; Hogan v. Craw ford, 31 Tex., 633; 
Summers v. Hancock, 23 Tex., 150. 
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Hume & Shepard, for appellee, cited: Stillman & Bros. v. Hurd, 
10 Tex., 109; Wood’s Land. and Ten., sees. 325, 333, 350; Butler ». 
Hildreth, 5 Metc. (Mass.), 52; McKeon v. Whitney, 3 Denio, 452; 
Chipman ». Martin, 13 Johns., 240,— to the point that the pursuit of 
his remedy, or supposed remedy, against Bear Bros.-& Hirsch did 
not impair appellee’s right to proceed against appellants, or in 
any manner estop him from resorting to them for the rents due 
him. 

Harvey v. McGrew, 44 Tex., 412; Taylor’s Land. and Ten., sec. 
449; Wood’s Land. and Ten., secs., 310, 335, 336, 434; Lee v. Payne, 
4 Mich., 106,— to the point that assignee of lessee is liable for rent 
to the lessor under the terms of the lease. 

Wilson v. Watkins, 3 Pet., 50; Taylor’s Land. and Ten., sec. 456; 
Wood’s Land. and Ten., secs. 3, 310, 334, 335, 336; Barteelo v. 
Creditors, 11 La. An., 434-5; D’Aquin v. Annaut, 14 id., 218-19; 
Sutliff ». Atwood, 15 Ohio St., 186; Dorrance v. Jones, 27 Ala.» 
630; Patton v. Deshew, 1 Gray (Mass.), 325; McMurphy v. Minot, 
4N. H., 251; Glover v. Wilson, 2 Barb., 264,—to the point that 
one coming in by operation of law (as a purchaser of the lease under 
execution) is bound to pay rent to the landlord, just as if he were 
assignee by contract. 


Srayron, Assoctare Justice.—If the appellants became the as- 
signees of the leasehold interest conveyed by the contract between 
Jacob R. Green and Bear Bros. & Hirsch, then they became liable 
and bound to pay the rents in accordance with that agreement. 
Harvey v. McGrew, 44 Tex., 413; Wood’s Land. and Ten., 310, 335, 
and cases cited. 

Whether they so became was a question for the jury under the 
evidence, and this the court properly submitted to the jury. 

The acts and contracts of the parties were of such character as to 
leave it uncertain what the real intention of the parties, under the 
contract between Le Gierse & Co. and Bear Bros. & Hirsch, of date 
October 30, 1880, was. That contract, tested by itself, would operate 
an assignment of the lease to Le Gierse & Co. alone. Such, how- 
ever, is not shown to have been the intention of the parties other- 
wise than as it may so appear by the language of the con- 
tract. 

On the same day that contract was made the attachment sued 
out by Bird & Co. was levied on the same leasehold interest. 

On the 2d of November, 1880, Bear Bros. & Hirsch sent to Le 
Gierse & Co. the following letter: 
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* Waco, Texas, November 2, 1880, 
“ Messrs. Le Gierse & Co., Galveston: 

“Gents: Having transferred you our lease on the N. E. half of 
lot 4, block 7 (store- houses in which we have been doing business), 
We hereby authorize you to have the property rented out; to apply 
proceeds of rents collected therefrom as follows, viz.: P ay one-half 
of said rents each to G. W. Bird & Co., and the other half to credit 
of claims you hold against us; and when G. W. Bird & Qo, are 
fully paid and your claim is paid up to within $100 of its totgl 
amount, then pay balance of rents you may collect (if any) t 
Focke & Wilkens, of Galveston, Texas, for our account and eredit 

“Bear Bros. & Hirsog, 

“This supersedes their former instructions to us, stated yester. 
day.’ ; 

This was a letter of instructions from parties who had no right 
to instruct, if the rights of Le Gierse & Co. were such as the nt 
guage of their contract of October 30th would evidence; if, howeyar 
that contract was unreal, and notwithstanding its existence the 
estate still vested in Bear Bros. & Hirsch, then they had the right 
to instruct, or, if that contract was really made for the benefit of 
the three firms who are now appellants, the proceeds of the estate 
to be disbursed as Bear Bros. & Hirsch should direct, then, what 
ever may have been the form of the contract, the appellants were 
in legal effect assignees, and if the contract really made so con. 
templated, Bear Bros. & Hirsch might instruct as to manner of dis 
tribution of moneys to be realized. 

The letter seems to have been acted upon, and if the memorandum 
which follows the letter was made by Le Gierse & Co., and this its 
tenor would indicate to be true, then it appears that Bear Bros, & 
Hirsch had assumed the right to instruct on the day preceding, 
and that such right was recognized by Le Gierse & Co. 

In the ordinary course of business such right could only be ree 
ognized by Le Gierse & Co., if in fact the leasehold estate was 
intended, as between them and Bear Bros. & Hirsch, still to remain 
in the latter, or to vest in the former in trust for themselves and the 
other firms now appellants. 

The subsequent conduct of the —e® is consistent with the ex 
istence of such understanding between the parties on the 30thof 
October. 

On that day the attachment in favor of Bird & Co. was levied on 
the same estate, and when it was foreclosed the property was 
bought by the three firms now appellant, and a deed was made by 
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the sheriff to them. This occurred in February, 1881, and that 
Le Gierse & Co. should have joined in this purchase, if in fact they 
were really the owners under their contract of October 30th preced- 
ing, Was highly improbable. 

These, in connection with the management of the property for 
the benefit of the three firms appellant, were facts to which the 
jury might look for the purpose of determining whether the title 
really passed from Bear Bros. & Hirsch by the contract between 
them and Le Gierse & Co. of October 30th, or by the sheriff’s sale in 
February succeeding, or for the purpose of determining whether 
the contract of October 30th was really made for the benefit and in 
the interest of the three firms; for if either of the last named con- 
ditions existed, then the appellants were in legal effect assignees 
and liable to pay the rents to Green in accordance with the agree- 
ment which Bear Bros. & Hirsch had made with him, which, under 
their written contract, would carry interest on each monthly in- 
stalment after the same became due. 

If it was thought by the appellants that the charge of the court 
was not sufficiently full upon the question as to whether or not the 
title to the leasehold interest really passed by the sale made by the 
sheriff on the first Tuesday in February, 1881, instructions more 
clearly presenting that question should have been asked. 

The evidence would have justified the finding that the title re- 
mained in Bear Bros. & Hirsch until that time, and, under all the 
facts in the case, the court could not have determined, as matter of 
law, that the title really vested in Le Gierse & Co. under the con- 
tract of October 30, 1880. 

The answer sought to relieve the appellants from responsibility, 
upon the ground that the appellee had impliedly agreed that the 
appellants might appropriate the rents of the property to their own 
use Without liability, or upon the ground that his acts had been such 
as to preclude him from asserting claim against them. 

The sole facts upon which these defenses were based were that 
Green had attempted to collect the rent from Bear Bros. & Hirsch, 
and had never made demand on appellants until he had failed so 
to do. 

The effort of Green to collect from Bear Bros. & Hirsch was but 
the exercise of a legal right; for they were bound to him by their 
contract, and its exercise could in no way have misled or prejudiced 
the appellants, but would have been to their benefit if successful. 

At the same time the appellants, if assignees of the lease, were 
liable for the rent by reason of their privity of estate, and of this, as 
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matter of law, they could not have been ignorant. Wood’s Lang. 
lord and Tenant, 333, and citations; Patton v. Deshon, 1 Gray, 339 

Nothing short of an agreement, express or implied, binding in 
law, would relieve them from such liability, and the court did pot 
err in instructing the jury that ‘the mere fact that the plaintiff, by 
suit, tried to collect the rents of Bear Bros. & Hirsch would not be 
sufficient to establish any such implied agreement; and such faet of 
suit, even if coupled with a knowledge on the part of Green that 
the defendants were renting the property and applying the rents to 
the payment of the debts due them from Bear Bros. & Hirsch, 
would not raise any implied agreement of Green that the rents 
should be so applied.” 

This was not a charge on the weight of evidence. 

There is no error in the judgment and it is affirmed. 


AFFIRMED, 
[Opinion delivered February 15, 1884. ] 





Dawn Frisspy er av. v. Wu. Wrruers. 
(Case No. 1760.) 


1, COLLATERAL ATTACK — JUDGMENT.— A judgment, though rendered in pur 
suance of a parol agreement of compromise, by which one party was to 
obtain the judgment and was afterwards to couvey a portion of the land to 
those against whom it was rendered, cannot be set up in estoppel by one 
claiming under the judgment against those whoset upthe parol agreement, 
claiming in privity with the adverse party in an independent proceeding, 
The judgment was not void, and could only be attacked by a direct pro 
ceeding begun for that purpose. 

2. WILL — ConstrvucTION.— A will appointed executors and contained a request 
that they should serve until the testator’s son became twenty-one years old. 
Held, that such a clause cannot be construed into an appointment of the 
son as executor when he should become twenty-one years old. 

3. ADMINISTRATOR WITH THE WILL ANNEXED.— On the death or resignation of 
the executors named in a will, when an administrator de bonis non with the 
will annexed is appointed, he may administer the estate in accordance with 
the will, under orders of the proper court, but cannot exercise any of the 
discretionary powers conferred by the will on the executors. 

4. Deep — WILL.— A will was probated in 1854; executors acted under it until 

1850, and in 1871 an administrator with the will annexed joined in a deed 

with the surviving widow of the deceased, in a conveyance to one of the 

heirs of land belonging to the estate in satisfaction of a debt due from the 
testator, the deed reciting that it was made ‘ by virtue of authority cor 
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tained in the will.” No order of court was shown. In a suit begun in 1881 
by those claiming under the deed, held: 

(1) While the administrator, as such, had no authority to make such con- 
veyance, yet both he and the surviving wife having an interest in the land, 
which it must be presumed was community property, the deed prima facie 
passed the title. 

(2) It conveyed at least the interest in the land of the administrator, who 
was a distributee under the will, and of the widow, and this interest was 
sufficient to maintain an action for the land. 

(3) Though the land was located in Texas, no administration ever having 
been granted in this state, it will be presumed after so great a lapse of time 
that no necessity for it existed. 

5. Grant — DEscRIPTION.— Whether a grant is so defective in description of the 
land as to make it void for this reason may, in a given case, be matter of law, 
to be determined by the court, while in another case it would be matter of 

description for the jury. 

6, SAME.— Where a grant called for the falls by a river, and for the corner of 
another grant, without finding one of which the grant could not be located, 
but either being found, it could then be identified by the other calls, its 
identification is a question of fact for the jury. 

7. CHARGE OF COoURT.— A charge of the court which tends to induce belief that 
facts recited in it are sufficient to authorize a conclusion which the law does 
not attach tothem, iserror. Emphasizing, by repetition, an idea already con- 
veyed in a charge is also error, and may be as hurtful as a charge on the 
weight of evidence. 

8. PossESSION — LIMITATION.— One in actual possession of land under an older 
grant, which conflicts with a junior grant, has constructive possession of 
all the land in conflict, except such as is in the actual possession of one 
claiming under the junior title. 





Arpeat from Trinity. Tried below before the Hon. A. T. Me- 
Kenney, special judge. 

Suit brought September 21, 1883, by Wm. Withers to recover the 
Amos Donovan league of land. Plaintiff alleged title by regular 
conveyances from Donovan and also by limitation; and as against 
defendants Frisby and Gibson, he set up a former judgment. 

The defendants, on October 28, 1881, pleaded not guilty. Sub- 
sequently, defendants Frisby, Gibson, Meekins and Doughty filed 
first amended original answers, in which they respectively set up 
claim to several portions of the league, which portions were on a 
conflict between the Donovan and Ortega grants, and they pleaded 

. not guilty; Frisby and Gibson set up facts in avoidance of the al- 
| leged judgment against them. 

Verdict and judgment for plaintiff for the league sued for. 

The court charged that the plaintiff had shown a legal title to the 
Donovan league, and the issues of fact submitted related to the 
identification of the Ortega grant, which was older than the Dono- 
van, and plaintiff's claim of limitation. 
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Appellee alleged as an estoppel against Frisby and Gibson a judg. 
ment by default, rendered in the district court of Trinity county, 
March 23, 1878, in favor of Thomas Withers and against A, J. 
Frisby and Geo. Gibson. Appellee’s title was derived from Thos, 
Withers, his uncle, who bequeathed to him “ my undivided interest, 
being four-fifths, in the Amos Donovan league of land in Trinity 
county, Texas.” Defendants Gibson and Frisby alleged that the 
judgment was rendered upon a compromise agreement made between 
them and the plaintiffs attorney in that suit, to the effect that Gib. 
son and Frisby were to have relinquished and conveyed to them the 
land claimed by them, being four hundred and thirty-seven acres, 
and same now claimed by them, and being included in the conflict 
between the Donovan and Ortega grants; that they had taken all 
necessary steps to defend the suit, as plaintiff knew, and that plaint- 
iff and his attorney admitted that the Ortega grant was the oldest, 
and they could not recover against said defendants as to so much 
of the land that conflicted with the Ortega grant; that plaintiff and 
his attorney agreed to make them deeds to the tracts claimed by 
them if they would let judgment go by default. 

Appellee exhibited a regular chain of title from the original 
grantee to his father, Robert W. Withers, Sr., under whose will he 
claimed. In his will the testator directed his executors to sell cer- 
tain property in Alabama to pay his debts, and provided that if 
said property was not sufficient to pay the debts then so much of 
his lands in Texas “may be disposed of as will effect the same.” 
The testator appointed his brother, Dr. Thos. Withers, of Virginia, 
and Allen C. Jones as his executors, without bond, and requested 
them to serve till his son Robert W. should become twenty-five 
years of age, but his son was not named as executor. The will was 
probated in Alabama, November, 1854. Jones alone qualified as 
executor. October, 1860, Jones resigned and Robert W. With- 
ers, Jr.. was appointed administrator de bonis non and gave 
bond. 

Appellee read in evidence a deed from Robert W. Withers, Jr, 
signing as executor, etc., and Mary D. Withers, widow of the tes 
tator, conveying to Dr. Thos. Withers the Donovan league, dated 
November 1, 1871, and reciting as the consideration a note due the 
grantee by said testator’s estate, dated January 10, 1854, for 
$6,964.78 and interest, and reciting that the deed was made by 
virtue of authority conferred in the will. There was no order of 
court authorizing the sale. 

The court charged that the legal effect of the deeds, etc., adduced 
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by appellee was to vest in him the legal title to the Donovan league. 
4 contrary charge was asked by appellants but refused. 
evidence regarding possession was lengthy and need not be 
e ev 5 5 te 
detailed. 

Gibson, one of the defendants, was a surveyor, and undertook to 
locate the Ortega grant by marked lines. Being cross-examined 
he stated that he found no beginning corner. There is no fixed 
point called for in the field notes which would locate the Ortega 
rithout recourse to the lines and corners found: there are many 
withou 
shoals up and down the river which might be called “ falls,” and 
none more particular than the rest. The lower Ortega is based on 
the Bodilla, the Bodilla on the upper Ortega, and the upper Ortega 

» Musquiz, but this last grant or survey is unknown. He was 
on the | ¥ : 
directed to the lines traced by him by persons who said Frank 
Wright, an old settler, had said they were the lines of the Ortega; 
Wright had the reputation of making lines to suit himself, but wit- 
ness knew of no interest he had in the Ortega grants. 

Enoch Broxson testified that: “Taking all things in consideration, 
Ido not think I would be free to state under oath that I had or 
could identify the Ortega grant. For lack of descriptive field 
notes I think it out of my power.” 


Denson & Burnett, for appellants, cited: Giddings v. Steele, 28 
Tex., 752; Freeman on Judgments, sec. 330; Tippett v. Mize, 3 
Tex., 362; Langley v. Harris, 23 Tex., 564; Peyton v. Barton, 53 
Tex., 298; Texas Land Co. v. Williams, 51 Tex., 52. 


— 


Nunn, Williams & Corry, for appellee, cited: Murchison v. White, 
54 Tex., 85; Pilcher v. Kirk, 55 Tex., 208; Norris v. Hunt, 51 Tex., 
609, 


Srayron, Associate Justice.— The judgment rendered in favor of 
Thomas Withers, under whom appellee claims, against A. J. Frisby 
and George Gibson, for the land in controversy, under the facts ap- 
pearing in the record, is binding on Dan Frisby, who is shown to 
hold through A. J. Frisby by title acquired since that judgment was 
rendered, as is it on George Gibson, who was a party to it. 

Under the facts pleaded by these defendants the judgment was 
not void, and could only be set aside, if at all, by a direct proceed- 
ing for that purpose. 

Such was not the character of the proceeding in this cause. None 
of the parties to that judgment except Gibson are parties to this 


action. ‘ 
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Under such facts, the court did not err in excluding the eVidengg 
which was offered for the purpose of attacking that judgment. 

We are of the opinion that the request m: ude by Robert Withers, 
Sr., in his will, which appointed Thomas W ithers and Allen ( 
Jones executors, to the effect that they should serve as exeeutog 
until hisson Robert became twenty-one years of age, cannot be held 
an appointment of the son to the executorship when he should 
arrive at the designated age. 

The testator owned a large estate, and was evidently indebted at 
the time he made his will, in which he gave very full directions fo, 
the management of his estate and the care of his family. 

The request evidences the desire of the testator that his estate 
should be administered in accordance with his directions by thos 
persons, or one of them, to whom alone he gave power to act, and 
that they or one of them should so control until such time ag his 
son R obert became twenty-one vears of age, and that it should not 
pass into any other management or even into the hands of the bene. 
ficiaries named in the will prior to that time, rather than a desire 
that the son should at that time become the executor. 

From the condition of the estate and condition of the testator’s 
family, many good reasons may have existed for his desire that the 
estate should remain in the hands and control of the executor 
named; but it would accomplish no good purpose to speculate upon 
his motives. 

The will contains no words indicating the intention of the testator 
that his son Robert should ever be its executor, or should ever 
possess the powers which the will expressly conferred on the per. 
sons named as executors. 

The powers given by the will to the executors were personal and 
could not be exercised by another, even though such other person on 
the resignation of the executors might be appointed to administer 
the estate under the will by the proper probate court. Langley #. 
Harris, 23 Tex., 565; Tippett, Adm’r, ». Mize, 30 Tex., 362. 

Recognizing the fact that the will did not nominate him an exee 
utor, Robert Withers, Jr., upon the resignation of the only oneof 
the executors who qualified, received the appointment of adminis 
trator de bonis non with the will annexed. 

Under this he could administer the estate in accordance with the 
will, under the orders of the proper court, bit such an appointment 
did not carry with it the right to exercise the discretionary powers 
conferred alone upon the executors named in the will. 

While, however, this is true, still we are of the opinion that the 
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court did not err, under the facts of the case, in instructing the jury 
‘that the conveyance from Robert Withers, Jr., and Mary D. With- 
ers, the widow of Robert Withers, Sr., was sufficient to pass to 
Thomas Withers the title to the Donovan league, there being no 
question that it belonged to Robert Withers, Sr., at the time of his 
death. 

The will of Robert Withers, Sr., was probated in 1854; one of 
the executors acted under it until 1860, and the deed to Thomas 
Withers was executed November 1, 1871, by Robert Withers, Jr., 
and Mary D. Withers, as appears, for the purpose of paying to 
Thomas Withers a debt due to him from the estate of Robert With- 
ers, Sr., Which then amounted to $12,533.14. 

Robert Withers, Jr., Mary Withers, the widow, and the plaintiff . 
were distributees under the will. It does not appear whether the 
property was community property owned by Robert Withers, Sr., 
and his wife Mary, nor whether she had elected to take under the 
will or not. The presumption would be that it was community 
property. 

Whether the deed from Robert Withers, Jr., could otherwise oper- 
ate or not, it is such as would pass his interest in the land as an heir 
to his father, or as distributee under bis will, and it would also pass 
whatever title Mrs. Withers had in the entire league. 

These interests have vested in the appellee and are sufficient to 
enable him, even if less than title to the whole of the league, to 
maintain this action. Sowers v. Peterson, 59 Tex., 216; Pilcher v. 
Kirk, 60 Tex., 162. 

If it were true that no interest whatever passed to Thomas With- 
ers by the deed before referred to, even then the appellee shows 
such title as would enable him to maintain this action, for he is a 
distributee under the will of his father, Robert Withers, Sr., and as 
such, if the property still belongs to the estate, he is an owner of an 
undivided interest in the league, which is title enough as against the 
defendants. 

Although the will was probated in this state, no administration is 
shown to have been taken out here, and after the lapse of so great 
a period of time as has passed since the death of Robert Withers, 
Sr., it would be presumed that there was no necessity for such ad- 
ministration when this action was brought; and if the appellee 
showed no other title to the land than that of distributee under the 
will, even then there would have been no error in the charge of the 
court which could Lave affected the appellants injuriously. 

The land in controversy is shown, beyond question, to be the 
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a 
Donovan league; but it is contended that the land which is claimeg 
by the appellants is a part of the Ortega grant, with which it ig gs. 
serted the Donovan grant conflicts. 

Although the appellants claim the land described in their sevepa} 
answers as a part of the Ortega grant, which is older than the Dop. 
ovan, yet they in no way connect themselves with the Ortega title 

The Ortega grant, therefore, can be of no avail to appellants up. 
less as outstanding title superior to the Donovan. 

To avoid the oline t of outstanding title, the appellee relied upon 
two things: 

Ist. That it rested on the appellants to show the true location of 
the Ortega grant; that a conflict existed between it and the Don. 
ovan which covered this land, and that in these matters the appel- 
lants had failed in proof. 

2d. That, if the Ortega grant was located, identified and covered 
the land in controversy, then the appellee had title to the land in 
conflict between the two grants by limitation. 

The question whether there was a conflict between the two grants 
was submitted fairly tothe jury, and they were informed, if such con- 
flict existed and embraced the lands claimed by the appellants in 
their pleadings, then they would find for them, unless they found for 
the appellee on the statute of limitation. 

It is, however, claimed that the court erred in a paragragh of the 
charge which is: “In order that the defendants recover under this 
paragraph, it is necessary that the OAega grant be identified, and 
that they show that the land in controversy, or a part thereof, is 
within the limits of said grant; and the Ortega grant must contain 
such a description of the land included therein, so that it can be 
identified on the ground with reasonable certainty, either by the 
terms of the grant itself, or by writings referred to therein; sanda 
grant cannot be aided by marked lines made subse “que ae on the 
ground. It is for you to determine, from all the evidence in the 
case, whether said grant has been sulliciently identified.” 

Whether a grant is so wanting in matters descriptive of the thing 
granted as to make it void for this reason may be, in a given case, 
matter of law to be determined by the court, while in another case 
it may be a question of law and fact to be determined by the jury 
under a proper instruction, from all the evidence in the case. 

The Ortega grant was one of the latter class. It called for falls 
on the Trinity river and for the corner of another grant. If either 
of these things could be found and identified, then from the other 
calls in the yrant it was of easy location. Whether those objects 
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were found and identified was a question for the jury under the 
evidence, which was conflicting. 

During the trial a witness testified to having seen marked lines 
which were evidently made at some time subsequent to the making 
of the grant, and a part of the charge objected to was evidently 
intended to give the jury to understand that the locality of the 
grant could not be fixed by such testimony. 

The charge as a legal proposition was correct, and if thought to 
be misleading, or if it was thought that the court should have in- 
structed the jury, if they found the corner of the Bodilla grant, that 
then by course and distance the Ortega grant could be located, then 
such a charge should have been requested. 

The jury were not restricted in their inquiry, but were told that 
they could look to all the evidence in the case for the purpose of 
determining the true locality of the Ortega grant. 

The following charges were asked by the appellants and refused: 

“No. 4. If, from all the facts and circumstances in evidence, the 
Ortega grant has been identified with reasonable certainty, and is 
located in Trinity county, at the point claimed by defendants, and 
the Donovan grant conflicts with such location, and the lands 
claimed by defendants are within sach conflict, then you will find 
for the defendants.” 

“No. 5. If the county map of Trinity county from the general 
land office shows the location of the Ortega grant as claimed by 
defendants, then this is evidence of the identity of the grant. And 
if the identity and location of the Ortega grant as claimed by de- 
fendants were recognized by old settlers and acted on by the land 
office of this state, then this is also evidence of such identity and 
location.” ' 

It would have been error to give the first of these charges, for it 
made the right of the appellants to recover depend solely upon the 
fact that the land in controversy was on the Ortega grant, while if 
the land was on that grant, yet, if it had been held by those owning 
the Donovan grant for a sufficient length of time, their title would 
have been good notwithstanding tbe land was really on the Ortega 
grant. 

The other charge asked was misleading, in that it was calculated 
to induce the jury to believe that the facts recited in it were of 
themselves suflicient to identify and locate the Ortega grant. Such 
was not the character of the evidence. 

The court had already instructed the jury to look to all the evi- 
dence in the case to determine these questions. The evidence was 
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before the jury and this was enough. The giving of such charges 
is well calculated to impress on the mind of the jury the belief that 
the evidence thus pointed out in a charge is entitled to peculiar 
weight, and in many cases would be as hurtful as a ch: urge Which 
in terms is upon the w eight of evidence. 

There is no conflict in the evidence, and we are of the opinion 
that it shows such possession, since the year 1870, of the land 
claimed to be in conflict between the Ortega and Donovan grants 
as to give to the appellee title to all land within the Donovan grant 
by limitation. 

The court instructed the jury fully and correctly, in view of the 
facts, as to the character of possession, continuance thereof and 
title, which the appellee was required to show before he would be 
entitled to hold if the land was on the Ortega grant. 

Although there was some possession of the land show n to have 
been held “by the appellee through tenants, beginning in the year 
1866, yet the same was not shown to be continuous, nor connected 
with the possession, which commenced in 1871. Hence, the faet 
that the court did not direct the jury to disregard any possession 
of the land between January 31, 1861, and 30th of March, 1870, 
could not have prejudiced the appellants. If it was thought that 
the jury could be misled by the charge, one should have been asked 
to prevent this. The charge, however, must be considered in refer- 
ence to the uncontroverted evidence. 

The court gave the following instruction: “9th. Peaceable pos 
session is such as is continuous and not interrupted by hostile suit to 
recover the estate. Adverse possession is an actual and visible ap 
propriation of the land commenced and continued under a claim of 
right inconsistent with and hostile to another. If you find that 
there was a conflict between the Donovan league and the Ortega 
grant, and that the premises in controversy, or a part thereof, was 
within such conflict, then, in order for the plaintiff to recover on his 
plea of possession, he must show that he either in person or by ten- 
ants holding under him, or under those under whom he claims, was 
in actual possession of the land included in said conflict, or of some 
part thereof, as indicated above.” And refused to give charges 
which would have authorized the jury to find for the appellants, 
unless the appellee had shown himself to be in the actual possession 
of the land in conflict, even though he may have been in possession 
actual of a part under claim to the whole. 

The court did not err in giving the charge given and in refusing 
to give the charges refused. 
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If some one deriving title through Ortega to the land claimed to 
be in conflict between the two grants, and also owning the Ortega 
grant, or that part thereof contiguous to the conflict, had been in 
possession of the land in conflict, or had been in actual possession 
of that contiguous to it, or of any part of that grant, owning the 
whole, then such actual possession would give constructive posses- 
sion, the Ortega being the older grant and superior title, to such 
owner, of all the land in conflict except such as was in the actual 
possession of some one claiming under the Donovan grant. Hunni- 
eutt v. Peyton, 102 U.S., 369; Bremmer v. Proprietors, etc., 5 Pick., 
135; Winter v. Stevens, 9 Allen, 529; Bellis v. Bellis, 122 Mass., 
417; Crispen v. Hannavan, 50 Mo., 536; Hodges v. Eddy, 38 Vt., 
344; Hammond v. Ridgely, 5 H. & J., 264; Burns v. Swift, 2 
§.& R., 439; Orbison v. Morrison, Hawkins, 468; Wall v. Powell, 
48. & R., 465. 

No such, state of facts, however, was shown; no one of the ap- 
pellants were shown to derive title from Ortega to his grant, nor to 
any part of it, nor were any of them shown to be in the actual pos- 
session of any part of the land claimed to be in conflict. 

Under such state of facts, the actual possession by the appellee of 
apart of the conflict, with claim to the whole, gave him such pos- 
session of the whole as would support the plea of limitation, the 
boundaries of the Donovan grant embracing the land. Bellis ». 
Bellis, 122 Mass., 417; Peyton v. Barton, 53 Tex., 302, and cases 
cited; Crispen v. Hannavan, 50 Mo., 536; Orbison v. Morrison, 
1 Hawkins, 468. 

The seventh and eighth instructions, in so far as called for by the 
evidence, were given in the main charge, and to have given them in 
the unqualified terms asked, in view of the evidence, would not 
have been justitied. 

There is no error apparent for which the judgment should be 
reversed, and it is affirmed. 

AFFIRMED. 


[Opinion delivered February 15, 1884.] 
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Cuarues Traytor v. J. L. Townsenp. 
(Case No. 1797.) 


FRAUDULENT SALE.—If a sale be made with intent on the part of the seller to 
hinder, delay or defraud creditors, and that intent was known to the pup. 
chaser, or could have been known by the use of ordinary diligence, the gale 
is void, though made for a good an‘ valuable consideration. 

NoricE — Fraup.— The word * notice” as used in art. 2465, Revised Statutes, 
which article provides that the title of a purchaser for a valuable considera. 
tion shall not be affected unless it appears that he had notice of the fraudy. 
lent intent of the vendor, etc., must not be understood as restrictive to 
actual notice. He is charged with notice of every fact he could have agoer. 
tained by a proper use of the knowledge he actually possessed. Actual 
knowledge need not be proved if the purchaser had the means of knowing 
the fraud by the use of reasonable diligence. 

CHARGE OF CouRT.— A charge containing a mere repetition of a principle of 
law already given in different words by a previous charge should not be 
given; especially is this true when such repetition would give undue promi- 
nence to the principle concerning which the repetition is asked, 

FRAUD — CHARGE OF COURT.—On an issue of fraud in making a transfer of 
goods, the court, which had already instructed the jury that the purchaser 
must have knowledge of the fraud to avoid a fraudulent conveyance, but 
had not defined what constituted such knowledge, gave the following charges 
in substance. at the request of the party alleging the fraud: 

(1) That such knowledge would avoid the sale, though the purchaser had 
paid a valuable consideration. 

(2) That such knowledge would avoid the sale, though the vendee had no 
fraudulent intent in making the purchase. 

(3) That the sale with such notice was void as against the rights of cred- 
itors. 

(4) That it would be avoided under such circumstances, though the only 
motive of the purchaser in buying was to get cheap goods, 

(5) That actual knowledge of the fraudon the part of the purchaser was 
not necessary to set aside the sale. Held, the charges did not all contain the 
same principle defined in‘different language, and though it would have been 
better to have given the substance of all in one connected charge, they were 
not subject to the objection (under the circumstances of the case) of giving 
undue prominence to any one principle of law. 

VERDICT.— See statement of case for an informal verdict which was held 
sufficient to authorize the judgment rendered. 

NEW TRIAL.— On a motion for new trial on the ground of newly-discovered 
evidence, an affidavit of due diligence in general terms to procure testimony 
on the points to which the new y-liscovered evidence applies will not an- 
swer. The character of the diligence? should be specially set forth, that the 
court may judge of its sufficiency. See opinion for facts under which it 
was held that a new trial was properly refused, - 


Apprat from Colorado. Tried below before the Hon. Everett 
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Argument for the appellees, 





Action for damages against J. L. Townsend, J. E. Wallis and 
Henry Landes, of Galveston county, for the alleged wrongful entry 
of appellees into appellant’s store-houses and warerooms, and forci- 
bly taking therefrom goods, the property of appellant, of the value 
of $1,685.85 ; for alleged wrongs and trespasses done and committed 
by appellees in forcibly taking possession of and carrying away said 

oods without appellant’s consent, whereby they were mixed and 
injured, and appellant’s standing as a merchant damaged. He 
alleged that appellees combined together and acted with each other 
with a common purpose and design to take his goods and injure 
him, and prayed for judgment for the sum of $1,685.85, and the 
further sum of $1,500 for his damages, etc. 

General demurrer and special exception to appellant’s claim of 
$1,500 damages; and appellees J. E. Wallis and Henry Landes in- 
terposed a general denial. Appellees further replied, alleging that 
appellant combined and confederated with one R. E. Farmer to 
defraud the creditors of R. E. Farmer & Co. That the goods 
charged to have been taken from appellant were the property of 
R. E. Farmer & Co., and subject to the debts of that firm, and that 
appellees Wallis & Landes were creditors of that firm, and the prop- 
erty was taken by virtue of a writ of attachment. 

Townsend answered by general demurrer and general denial. 
Appellant replied to the amended original answer ‘by general de- 
murrer and general denia!. There was a verdict in these words: 
“We, the jury, do agree and decide that the Galveston firm of 
Wallis, Landes & Co. shall be entitled to the goods and wares seized 
and sold under their attachment, and that Mr. C. Traylor shall pay 
the cost of this suit. H. B. Gray, foreman;” upon which verdict, 
judgment was entered that appellant Charles Traylor take nothing 
by his suit, and against appellant for costs of suit. 

It is not believed that a condensed statement of the evidence 
relied on to establish the fraud is necessary. 


MeCormich. Loque & Me Kennon, for appellant, cited: Shaw v. 
State, 27 Tex., 750; R.S., art. 2465; Turner v. Lambeth, 2 Tex., 
365; Giddings v. Steele, 28 Tex., 732; Paxton v. Boyce, 1 Tex., 317; 
Tompkins & Co. v. Bennett, 3 Tex., 37. (Note difference between 
statute of frauds since adoption of Revised Statutes and before.) 
See R. S., title XLVI.; Pasch. Dig., art. 3876; Bryant v. Kelton, 1 
Tex., 415; Howerton v. Holt, 23 Tex., 51. 


Foard & Thompson, for appellees, cited: Edrington v. Rogers, 15 


Tex., 188; Mosely v. Gainer, 10 Tex., 393; Mills v. “Howeth, 19 Tex., 
Vou. LXI—10 ; 
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259; jeg ing v. Freeman, 22 Tex., 50; Bacon ». O' Comma 95. 
Ter. 225; Wright v. Linn, 16 Tex., 43; City of Chicago 2 . Wett 
75 Ill, 211; Bossi v. Rowlan, 76 LL, 167; Bump on Franduleal 
Conveyances, 198, 232. 


Wuur, Cuter Jusrice..—The assignments ot error found in the 
record relate to the charges given by the court, the verdict of the 
jury and the refusal to grant a new trial on the ground of newly 
discovered evidence. It is not complained that the evidence was not 
sufficient to warrant the judgment under a legal verdict and proper 
instructions to the jury. 

It is objected to the charge that it instructed the jury that mere 
badges of frand were fraud per se, and contradicted the special in 
structions given upon request of the appellees. 

After a thorough examination of all the charges given by the 
court we do not find them subject to these objections. That por 
tion of the charge cited by appellant under the assignment of error 
we are considering is certainly not objectionable, but a true state. 
ment of the law, as frequently decided by this court. He -charged 
that fraud, like any other fact, might be proved by circumstantial 
evidence. This has been frequently held by this court and requires 
no further argument to demonstrate its correctness. Walcott 9, 
Brander, 10 Tex., 419; Thompson v. Shannon, 9 Tex., 536; Briscoe 

. Bronaugh, 1 Tex., 335; Graham v. Roder, 5 Tex., 149. 

The court also charged (taking all the instructions in connection) 
that the sale made by Farmer & Co. to Traylor was void if made 
with intent on the part of the seller to hinder, delay or defraud 
creditors, if the intent be known to the purchaser, or could have 
been known by the use of ordinary diligence, although the sale was 
made for a good and valuable consideration. A general principle 
so well settled as this hardly needs authority to support it. 

3ut it seems to be claimed by counsel for appellant that under 
the Revised Statutes it is not sufficient that the vendor's fraudulent 
intent could have been known to the purchaser by the use of ordi 
nary diligence, but that he must positively know that fact. Itis 
true that the Revised Statutes provide that the title of a purchaser 
for a valuable consideration shall not be affected unless it appear 
that he had notice of the fraudulent intent of his grantor (art. 
2465); but they do not say what shall be the character of the 
Notice, whether actual or constructive, or what shall be deemed suf 
ficient proof to establish it. 


It was intended to give the term “notice” its usual signification, 
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which is knowledge of ail that is communicated to the purchaser, 
or that a proper use of that information would enable him to as- 
certain. Le Neve v. Le Neve, 2 Smith, L. C., 154; Hines v. Perry, 
95 Tex., 444. 

Under the law as it existed before the Revised Statutes were 
adopted, it was held that a knowledge of the fraud on the part of 
the vendee must be proved in order to avoid the conveyance. 
Mills v. Walker, Dallam, 416; Humphries v. Freeman, 22 Tex., 45; 
Weisiger v. Chisholm, 28 Tex., 780; Wright v. Linn, 16 Tex., 34. 

Yet it was held to be the duty of the court to charge the jury in 
a proper case that actual knowledge need not be proved if the pur- 
chaser had the means of knowing the fraud by the use of ordinary 
diligence. Humphries ». Freeman, supra. See, also, Mills ». 
Howeth, 19 Tex., 257. 

As to the contradiction said to exist between the main charge and 
those given at the request of the defendants below, we are unable 
to discover them in the statement made by the appellant or in the 
record itself. 

It has been held that it was not error ina district judge to refuse 
a charge asked which contained a mere repetition of a principle of 
law already given in charge to the jury under a different form of 
expression. Powell v. Messer, 18 Tex., 401. 

It was also said, in the same connection, that it ought not to be 
done where such repetition would give undue prominence to the 
principle as to which the repetition is requested. The complaint in 
that case was that the charge was not repeated at all, whereas in 
this the complaint is that it was repeated too often. 

It is, undoubtedly, improper for a court to place, by frequent repe- 
titions, too prominently before a jury any principle of law involved 
in the case, but whether or not it would be sufficient cause for a re- 
versal of the judgment, is not decided in the above cited case. 

In the present suit, however, there was no error in giving the 
charges, taking into view the manner in which they were framed, 
or at least not such error as requires a reversal of the judgment. 

The court in its principal charge had instructed the jury that the 
purchaser must have knowledge ‘of the fraud in order to avoid a 
fraudulent conveyance, but hi 1d not defined what was sufficient to 
show that he possessed such knowledge. In a charge asked by de- 
fendants the judge stated more specifically what would amount 
to such knowledge. In another charge asked by defendants he 
instructs them that such knowledge would avoid the sale though 
the purchaser had paid a valuable consideration. In the next 
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charge he informs them that it would avoid the sale though 
the vendee had no fraudulent intent in making the purchase, 
In the next he charges that the sale with such notice is avoided ag 
against the rights of creditors. In the next that the sale would be 
apeided though the only motive for making the purchase was be. 
cause the property was che ap. And in the next that actual knowl 
edge on the part of the purchaser was not necessary to set aside 
the sale. 

Whilst it would probably have been better to have given these 
charges all in one it cannot be said that they each contain the same 
principle in different language. They rather present the question 
of fraudulent conveyance or not under different conditions suited 
to the case under consideration, in each of which notice to the pur. 
chaser was an essential ingredient. The charge as to actual notice 
might properly have been omitted, as it was fairly included in the 
first instruction asked by the defendants, but it rendered that in. 
struction more definite and specific, and cannot, therefore, be con- 
sidered as seriously objectionable. 

As to the verdict of the jury, it is certainly an anomalous one, but 
under the issues in the cause it was sufficient, and entitled the de. 
fendants to the judgment rendered in their favor. 

The question really was as to the right of Wallis, Landes & Co, 
to have the goods levied on for their claim against Farmer & Co, 
If they had such right, both they and the sheriff were justifiable in 

making the seizure, and Traylor had no cause of action a: cainst them. 
The jury, by their verdict, ‘said in effect that Wallis, Landes & Oo, 
were entitled to have the goods seized, which was equivalent toa 
finding in favor of the defendants, and judgment was rendered 
accordingly. 

The motion for a new trial was properly overruled. There was 
no statement in the motion, or the affidavits accompanying it, as to 
the diligence used in obtaining testimony upon the points to which 
the newly discovered testimony was directed. It was merely stated 
that due diligence had been used, but this gave the court no oppor 
tunity of exercising its own judgment upon that question. On the 
contrary, it clearly appears that if diligence had been used the 
testimony could have been obtained. The two witnesses by whom 
it was proposed to contradict the testimony of Townsend were in 
court when he testified. They were the clerks of appellant, and 
the conversation as to which Townsend testified occurred at appel 
lant’s store whilst they were there with him. It would naturally 
occur to him to make inquiries as to whether or not they had heard 
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the conversation, and what was their recollection about it. This, more 
especially as Townsend’s depositions, in which the same statements 
occurred, had been on file for a long time before the trial. 

As to the witnesses by whom it was proposed to contradict Yates’ 
testimony, the one was the merchant to whose store, Yates testified, 
he had removed goods for Farmer & Co., and the other was his 
clerk, and they were the persons most likely to know the facts of 
that transaction. This removal of goods to the store of Vogel was 
charged in the answer of defendants, and hence there was no sur- 
prise at the introduction of evidence upon the subject. <A diligent 
preparation of his case would have led the appellant to inquire of 
Vogel and his clerks as to the facts of the transaction, and would 
have resulted in ascertaining that they would state what was con- 
tained in their affidavits. 

It may be added that Vogel and Openhaus state that Heyser was 
present at the time of the removal of the goods, and, of course, 
could have proved the same facts set forth in their affidavit; yet 
Heyser testified at the trial, and no attempt was made to disprove 
by him the testimony given by Yates. 

Again, the newly discovered evidence of Guetsche and Wilson 
was merely cumulative, as Traylor himself had. testified as to pre- 
cisely the same matter on the trial, contradicting Townsend, and 
these new witnesses could be introduced for the sole purpose of cor- 
roborating Traylor’s statements on the subject. 

Besides, counter affidavits impeaching the credibility of the evi- 
dence sought to be proven by all these witnesses were introduced; 
and the court having in its discretion, under all the facts before it, 
determined against the motion for a new trial, we are not disposed 
to reverse its ruling upon the 9 se eyes 

There is no error in the judgment and it is affirmed. 








AFFIRMED. 
[Opinion delivered February 15, 1884.] 


Tue T. & P. Ry Co. v. R. J. Lowry. 
(Case No. 1698.) 


1, NEGLIGENCE — MFASURE OF DAMAGES.— When a bodily injury was sustained 
in consequence of the negligence of a railway company, which injury 
was of a permanent character, inflicting great bodily pain when it was 
received, and for a long time afterwards, it was held that a verdict for 
"$2,000 was not so excessive as to require a reversal. 
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2, SaME— DUTY OF ENGINEER.— While a railway company has the right to use 
its own track, and while its engineer ordinarily, when his train is in motion, 
seeing persons near the track ahead of him, has the right to presume that 
they will keep out of the way, yet, when the train is moving in a town 
great watchfulness on the part of the company’s servants is required, [ft is 
then the duty of the engineer, before starting his engine across a street, not 
only to give timely warning of his intention to start, but to look ahead ang 
see that his train is not likely to hurt persons who are passing. 

. CHARGE OF COURT— RECORD.— When the entire charge of a court is not jp. 
corporated in the record, the presumption will be indulged that a proper 
charge was given in regard to an issue about which the record containg no 
charge. 

4, SamE.—In a suit for damage, charged to have been sustained by the negli. 
gence of a railway company in running its cars across a public street, 
from which plaintiff's arm was broken and great pain inflicted, the court 
was asked by defendant to charge the jury: ‘‘That defendant had the 
right to use its own track, and its servants managing its train would haye 


i) 


the right to presume, if its track was clear, that it would remain so; and if 
its servants saw plaintiff driving his team toward the crossing over its 
track, they had the right to act on the presumption that he would not drive 
his team on to its track, or in contact with its train, or in dangerous prox- 
imity to it; and if you believe from the evidence that plaintiff was not on 
the track that defendant’s engine occupied, and that his injury, if any, 
was occasioned by his driving his team up to or against defendant's train, 
by reason of which his horses, or one of them, took fright and ran off, and 
occasioned such injury, then your verdict should be for the defendant,” 
Held, that there was no error in refusing the charge, the evidence showing 
that the engineer running the train was in the particular case guilty of neg- 
ligence. 
5. SamMe.—See charge of court for instructions held proper in this case, 


Arrest from Kaufman. Tried below before the Ion. Green J, 
Clark. 

Appellee brought suit the 28th of October, 1881, charging that 
defendant so negligently managed its cars, while crossing a publie 
street in the town of Terrell, as to run them near and againsta 
certain wagon, of the value of $75, and a set of double harness, of 
the value of $40, and two mares of the value of $100 each, the 
property of plaintiff, and that by reason thereof the mares became 
frightened, ran away and injured themselves, broke and destroyed 
the wagon and harness, and lacerated and broke plaintiff's left arm, 
all to his damage, $5,000. 

Plaintiff filed a trial amendment, by which he alleged that “By 
reason of the wrongs done by defendant, as charged in his original 
petition, his arm was broken, his elbow dislocated, his shoulder 
bruised and greatly injured, and many other wrongs inflicted, 
all of which were permanent and lasting, causing him to suffer 
great pain, both in body and mind, and his arm to become wholly 
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lost to him, and large sums of money for medical attention and 
other expenses of sickness consequent thereupon were expended, 
and to lose much time from his daily employment, to his great dam- 
age; that his wagon was damaged, and his horses,” ete. 

Answer: 1. A general demurrer. 2. A general denial. 3. A 
plea of contributory negligence, resulting from plaintiff’s driving 
his team up to and against the train of defendant while it was in 
motion, on its own track, and by reason of the team of plaintiff be- 
coming frightened at the train and plaintiff losing his control of it. 
That plaintiff's team had not reached the track of defendant’s rail- 
road on which its train was being moved, when it became frightened 
and turned and ran away, and it was not, at any time, on defendant’s 
road-bed or struck by defendant’s train; and plaintiffs team not 
being on defendant’s track, its servants carefully ran its train on its 
own track, without any knowledge that plaintiff or his horses would 
become alarmed, or lose control of themselves. 

Verdict and judgment in favor of plaintiff for $2,000. 

The pleadings were not copied into the record, but there was an 
agreement of counsel that they were sufficient to authorize the evi- 
dence which was introduced and to support the judgment rendered. 

Only a small part of the charge of the court was given, but it was 
agreed that the charge was unobjectionable in that part complained 
of by defendant, so far as it related to damage of plaintiff’s prop- 
erty. 

Special charge No. 3, requested by defendant and refused by the 
court, reads: “That defendant had the right to use its own track, 
and its servants managing its train would have the right to presume, 
if its track was clear, that it would remain so; and if its servants saw 
plaintiff driving his team toward the crossing over its track, they 
had the right to act on the presumption that he would not drive his 
team on to its track, or in contact with its train, or in dangerous 
proximity to it; and if you believe from the evidence that plaintiff 
was not on the track that defendant’s engine occupied, and that his 
injury, if any, was occasioned by his driving his team up to or 
against defendant’s train, by reason of which his horses, or one of 
them, took fright and ran off, and occasioned such injury, then your 
verdict should be for the defendant.” 

The court had charged the jury as follows: 

“That to entitle plaintiff to recover he must not have contributed 
to his said injuries and damages, if any, by his own carelessness, 
negligence and want of precaution, and, should the jury believe 
from the evidence that the plaintiff, by want of care, diligence or 



























































152 T. & P. R’y Co. v. Lowry. [Galv. Term, 





a 
Statement of the case. 














































precaution on his part, contributed to his said injuries, losses ang 
damages, then and in that event they will find for the defendant, 

“ Negligence is a question for the jury, to be determined from thg 
evidence before them. 

“Should the jury believe from the evidence that the plaintiff 
knew, or that by the use of reasonable care, diligence and precam 
tion he might have known, that said engine was in motion in time 
to have prevented his said injuries, losses and damages, if any, you 
will find for the defendant. But, on the other hand, should yoy 
believe from the evidence that the agents or servants of defendant 
in charge of said engine knew, or that by the use of reasonable 
care and diligence they might have known, of the situation of 
plaintiff in time to have prevented such injuries, losses and damages, 
if any, then and in that event you will find for the plaintiff.” 

The tenth special charge refused was as follows: 

“Tn this case, if, under the law and evidence, you conclude that 
the plaintiff is entitled to recover any sum or damages, then you are 
instructed that he is only entitled to recover such sum as the evi- 
dence shows he was damaged in his person or property, including 
compensation for such bodily pain as he suffered as a result of the 
injury to his person. 

“Tn regard to compensation for his property, that will be regu. 
lated by value of the property destroyed, or the injury done to that 
not entirely destroyed, to determine which you will look to the evi- 
dence before you. 

“ As to the injury done to his person, you will also look to the 
evidence. 

“In the absence of proof of the value of the labor of his arm, 
and of the value of his time while it was useless or disabled, and of 
what he could make by its use in his occupation or calling before 
its injury, and by such use in its present condition, you cannot it 
clude in your estimate of damages any sum for pecuniary dam- 
age done to him by reason of the loss of the use of his arm, 
either totally or partially, in his occupation or employment in 
life. 

“Tn estimating the value of bodily pain, you should keep in view 
the character, duration, etc., of the injury. You are not at liberty 
to find the same amount for one character of pain as another, but, 
without passion or prejudice, considering the character, intensity 
and duration of the pain, find, according to your best judgment, 
such sum as you believe proper and compensatory under the circum- 
stances of this case.” 
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The court had charged the jury as follows: 

«Jf the jury believe from the evidence that the plaintiff's arm 
was broken, wounded and lacerated, and that plaintiff suffered bod- 
ily pain by reason of such injuries to his arm, then, in addition to 
the injuries done the plaintiff's property, the jury will assess the 
plaintiff's damages for such injuries to his person at such fair, just 
and reasonable sum as the jury may consider reasonable and 
proper, under all the circumstances of the case.” 

“The jury will assess the plaintiff's damages for such injuries to 
his arm at such fair, just and reasonable sum as the jury may con- 
sider reasonable and proper, under all the circumstances of the 


case.” 


The parties agreed that the charge was unobjectionable so far as 
it related to the damage to the plaintiff’s property. 

The assignments of error were as follows: 

ist. In overruling the motion for a new trial on the ground that 
the verdict was for an excessive amount. 

9d. Refusing to give each one of the special charges requested by 
defendant, numbered from 1 to 10 inclusive. 

The evidence was conflicting on many points. 

The evidence showed that Virginia street was one of the most 
public streets in the town; that plaintiff entered this street at a 
point about one hundred yards from the crossing. There was evi- 
dence showing that the engine was then standing by the depot; 
that plaintiff watched and listened for a signal that the engine was 
to move, before undertaking to cross; that no signal was given; 
that others were crossing at this point at the same time; that the 
hind wheels of a wagon loaded with three bales of cotton, and 
drawn by four horses, passed from the track just as plaintiff’s team 
were in the act of stepping upon it; that at this point the engine, 
without any signals having been given, moved forward towards the 
crossing at rapid speed; that the valves were thrown open and 
steam escaping; that plaintiff's team became frightened, ran away, 
and thus caused the injury; that plaintiff did all in his power to pre- 
vent the injury done. 

The evidence showed that plaintiff's arm was seriously injured; 
that it was dislocated at the elbow; that the bone was broken and 
stove back; about one-half inch of the bone is gone; that the liga- 
ments were torn loose, and had never grown back; can lift no 
heavy weight with it; cannot plow; plaintiff suffered much pain 
because of the injury; cannot elevate this arm; the injury was & 
permanent one. Lis occupation was that of a farmer. 
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Welborne, Leake & Henry, for appellants. 
Smith & Word, for appellee. 


Detany, J. Com. App.— Our opinion is that the court did not 
err in refusing the third special instruction asked by the defendant, 
In so far as the charge asked was applicable to the case in hand, it 
was in substance given in the general charge. 

There is no doubt that the company has the right to use its own 
track; and when the train is in motion the engineer, seeing persons 
near the track ahead of him, might safely presume that they would 
keep out of the way. But in this case the injury was inflicted ing 
town. It occurred in a street along which many people were in the 
habit of passing, so that great care and watchfulness were required 
of the company’s servants. Before starting the engine across the 
street, it was certainly their duty to give timely warning as well ag 
to look ahead and see that they were not likely to hurt persons who 
were passing by. The evidence, in our opinion, shows that those in 
charge of the engine were guilty of negligence. 

Whether there was contributory negligence on the part of the 
plaintiff was fairly left to the jury, and their verdict must be 
treated as decisive of that question. 

We come now to the tenth special instruction which was asked 
and refused. So much of the special charge as relates to compen- 
sation for plaintiff's property that was damaged or destroyed was 
properly refused, because it is admitted that the general charge on 
that subject was correct. 

As to that part of the charge asked and refused which refers to 
the pain inflicted upon the plaintiff, it is enough for us to say that 
it is by no means an improvement upon the charge given on the 
same subject by the court. 

Another portion of the special charge which was rejected is as 
follows: “In the absence of proof of the value of the labor of his arm, 
and of the value of his time while it was useless or disabled, and of 
what he could make by its use in his occupation or calling before its 
injury, and by such use in its present condition, you cannot include 
in your estimate of damages any sum for pecuniary damage done 
to him by reason of the loss of the use of his arm, either totally or 
partially, in his occupation or employment in life.” 

In the first place, as the entire charge of the court has not been 
brought before us, it would seem reasonable to presume that the 
court had given a proper charge upon this part of the case, if any 
should have been given at all. 
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But as there was no evidence introduced as to the value of the 
Jaintiff’s time, labor, etc., it is altogether probable that the court 
did not submit that issue to the jury. 

It is to be presumed that the jury found their verdict upon the 
issues actually submitted. And we hardly think that it was neces- 
sary for the court to instruct them not to find upon a matter which 
was not submitted. 

Appellant, however, insists that the verdict was excessive; but we 
cannot say that it was so manifestly excessive as to warrant a 
reversal of the judgment. If we leave out of view entirely the damage 
to the plaintiff from loss of time, diminished capacity for labor, ete., 
still the evidence shows that the plaintiffs life was placed in great 

ril; that he was very seriously hurt; that his injuries are perma- 
nent and likely to last through life; that he suffered great pain, not 
only at the time, but for a great while afterwards; and though the 
pain has been assuaged, it has not been relieved, and may not be 
entirely relieved for an indefinite length of time. 

Under these circumstances we are not able to say that the judg- 
ment should be reversed, and we think it should be affirmed. H. & 
G. N. R. R. Co. v. Randall, 50 Tex., 254. 

AFFIRMED. 

[Opinion adopted February 27, 1884.] 





R. L. Parker er av. v. J. L. Spencer Et AL. 


(Case No. 1734.) 


1, FINAL JUDGMENT — APPEAL.— A judgment dismissing a suit is a final judg- 
ment from which an appeal can be taken. 
2. RES ADJUDICATA.— A judgment on demurrer’ which goes to the merits of a 


petition or answer is as conclusive a former adjudication as would be a 
judgment on the merits, and is binding upon the parties until reversed, 
vacated or set aside. 

8, VoID JUDGMENT — COLLATERAL ATTACK.— One against whom a judgment is 
rendered, in proceedings to which he was not made a party in any of the 
modes recognized by statute, and who was represented by an attorney hav- 
ing no authority to represent him, may either have the judgment vacated 
by direct proceedings begun for that purpose, or treat it as void in any col- 
lateral proceeding against him, in which rights under the judgment are 
asserted against him. 

4, LAND CERTIFICATE.— A parol partition of a land certificate before its issu- 
ance between several entitled to an interest therein, which determined the 

interest of each, which was acted on by them, recognized, conveyances 

made in pursuance thereof and possession taken, is binding on the parties 
to such partition. 
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5. REGISTRATION — DEED — LimITaTION.— A deed for land, the purchase money 
on which had not been paid, was delivered to an attorney, who at once re 
corded and retained the same, with directions to deliver it formally when 
the purchase money was due, two years thereafter. Held, that the final de. 
livery two years after the execution of the deed related back to the date of 
its execution and registration, so as to constitute the possession of the pure 
chaser a holding under a deed duly recorded. 

6. ARCHIVES.— All transfers of land certificates on file in the general land 
office are, under the fourth section of the act of June 2, 1873, archives of 
that office, and certified copies thereof are admissible in evidence ag the 
originals would be. 

% STATUTE CONSTRUED.— The statute which requires that pleadings may be 
amended before the parties announce themselves really for trial and not 
thereafter is directory, and the action of the district court in allowing an 
amendment after an announcement of ready for trial, which has become 
necessary to attain the ends of justice, will afford no cause for reversal, 
Following Whitehead v. Foley, 28 Tex., 10. 

8. SALE OF LAND CERTIFICATE.— A verbal sale of a land certificate conveys the 
vendor’s right thereto. And in 1838 the assent of the husband to a verbal 
sale by the wife of her interest in a land certificate need not have been in 
writing. In this case, after the lapse of nearly forty years, such assent wag 
presumed, it being shown that the husband was aware of the sale, 

9. STALE DEMAND.— One who for a period of thirty-seven years sleeps upon hig 
claim to an interest in a land certificate, an adverse right to which is openly 
asserted, and who during all that period makes no effort to repel the assertion 
of the adverse claim, cannot afterwards be heard to assert his rights, For 
facts on which this is announced see statement and opinion, 


Apprat from Grayson. Tried below by the Hon. A. C. Turner, 
special judge. ‘ 

The following, adopted from the brief of appellants, together 
with the further statements contained in the petition, will suffi. 
ciently show the nature and result of the suit: 

On the 11th day of November, 1875, George Lary and others, 
the appellants in this case, except Bledsoe, Head, Taylor, Oneal and 
Parker, filed their petition in trespass to try title against a number 
of persons, among whom were appellees J. L. Spencer and D. T, Bo- 
mar, to recover one-third of a league of land, located and patented 
by virtue of certificate No. 515 issued to the heirs of Sherrod Dunman 
for one league and labor. The plaintiffs in that case claimed to be 
descendants of Amy Dunman, the wife of Sherrod Dunman, bya 
former marriage; that the certificate was community property of 
Sherrod and Amy Dunman; that Sherrod and Amy Dunman had 
one child named Riley, who survived his father but died before his 
mother, never having married; that they are therefore entitled to 
all the land, but if they do not own all of it, they were tenants in 
common with those who owned the balance, and were entitled to 
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recover against defendants, who were strangers to them. Appellees 
Spencer and Bomar each claimed five hundred and eight acres of 
land sued for in that suit, Spencer claiming under warranty deed 
from Bomar. In that suit answers were filed for appellees by 
Woods, Fears & Wilkinson, attorneys in that court. On the 23d 
day of May, 1878, an agreed judgment was rendered, giving to the 
plaintiffs all the land claimed by Bomar in his pleadings, and none 
of that claimed by Spencer. After this decree was rendered a num- 
ber of transfers were made by the plaintiffs of parts of the land 
decreed to them, and on the 30th day of November, 1878, W. W. 
Taylor by purchase became the owner of the principal part of it. 
On the 22d day of September, 1879, D. T. Bomar instituted suit 
in the district court of Grayson county to set aside that agreed 
judgment for the same reason set forth in his cross petition in this 
suit, and in September, 1879, on demurrer of the defendants, who 
were the appellants in this case, his petition was dismissed, the in- 
junction dissolved and judgment final rendered against him for 
costs. 

On the day of January, 1879, Spencer instituted this suit to 
set aside the agreed judgments against him, making Bomar a party 
defendant. Bomar answered admitting the allegations of Spencer, 
and in a cross petition asked that the judgment be also set aside as 
tohim. The grounds relied on for vacating the judgment by Spen- 
cer and Bomar are the same, except that Spencer says Woods, Fears 
& Wilkinson had no authority whatever to represent him in the case 
in any manner, and Bomar admited that they were his attorneys to 
represent him in the case, but said they had no authority to make 
the compromise. The material allegations relied on to vacate the 
judgment by both Spencer and Bomar were these: ist. Want of 
authority in the attorneys to make the compromise as above indicated. 
2d. That some of the depositions that influenced their attorneys to 
make the compromise were taken by R. L. Parker, who had at the 
time a contract with the plaintiffs for part of the land conditioned 
on recovery, and also that Parker at the time was not a legal officer, 
having been qualified as a member of the legislature; they also 
charged that these depositions were influenced in material respects 
by Parker to their injury. 3d. Spencer alleged that there was a 
mistake in the judgment, and in his answer from which it was 
drawn, in that they divided the one thousand and sixteen acre tract 
owned by him and Bomar by a line running east and west, when it 
should have been divided by a line running north and south, but he 
did not offer to correct the mistake. To show title to the land and 
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that they were injured by the compromise judgment, they claimed: 
1st. That Sherrod Dunman left no child surviving him. 2d. That 
in 1837 or 1838 there was a partition among the heirs of Sherrod 
Dunman of the certificate, or of their right to a certificate, in whieh 
Nancy McFarland, who was a sister of Dunman, received one-third 
of the. certificate which had been or might be issued. The nameg 
of the heirs of Sherrod Dunman, or their respective interests in the 
certificate, were nowhere given either by plaintiff or Bomar, nor an 
of the circumstances attending the partition. 3. That Nancy Me. 
Farland in 1838, with the consent of her husband, sold her one-third 
interest in the certificate to A. D. Duncan; that Duncan sold to 
Wm. Pulliam; that Pulliam sold an interest in the certificate to 
A. Larkin; that Pulliam and Larkin located this land and had it 
patented for themselves by virtue of their interest in the certificate, 
and that appellees claimed under regular chain from them. Also 
that Duncan, Pulliam and Larkin held the certificate for more than 
two years before its location, and thereby acquired title by limita 
tion. They also claimed to have acquired title by the three, five 
and ten year statutes before the institution of the suit against them, 
and that the plaintiff’s demand in the suit against them had become 
stale before the institution of that suit. 

Appellants filed general demurrer and a number of special ex- 
ceptions applying to each point made in the pleading of Spencer 
and Bomar, but all these of any importance were overruled except 
the one to the two years’ statute by which title to the certificate was 
claimed. They also filed a general denial and specially pleaded the 
merits of their original case; set up the infancy and coverture of 
their ancestors; claimed that the mistake in the decree was caused 
by no fault of theirs, but by plaintiff and Bomar describing the land 
wrong in their pleading in the original suit, but proposed to correct 
all mistakes. Defendant Taylor also claimed to be an innocent pur 
chaser of the part of the land claimed by him. Several exceptions 
were taken to therulings of the court during the trial, among which 
were the twice permitting plaintiff and Bomar to amend their plead 
ing during the progress of the trial without withdrawing their an 
nouncement or imposing terms on the privilege of amending at that 
stage of the trial. The case was submitted to the jury upon thirty 
special issues, and upon the findings of the jury upon these the court 
rendered judgment setting aside the compromise decree, and in 
favor of plaintiff Spencer and defendant Bomar for all the land 
claimed by them, and adjudged these appellants to pay all the costs 
of this and the original suit. On the overruling of their motion for 
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a new trial, appellants, who were defendants in the court below, 
gave notice of appeal in open court and perfected their appeal by 
giving bond as required by law. 


Hare & Iead, for aggennee, cited on setting aside the decree: 
Peters v. Clements, 52 Tex., 142, 143; Page v. Arnim, 29 Tex., 53; 
Burleson v. Burleson, 28 Tex.. 416; Scobyv v. Sweatt, 28 Tex., 713; 
Mayer v. Ramsey, 46 Tex., 375; Dodd & Co. v. Arnold, 28 Te. 97; 
(Joss v. McLaren, 17 Tex., 107; Roller v. Wooldridge, 46 Tex., 485; 
Robertson v. Smith, 11 Tex., 217; Drinkard 2 . Ingram, 91 Tex 

0; Bremond v. McLean, 45 Tex., 17; Eccles v. Daniels, 16 Tex., 
140; Hillebrant v. Burton, 17 Tex., 140. 

On the verbal partition of the certificate, they cited: Barrett v. 
Kelly, 31 Tex., 480; Galveston City Company v. Scott, 42 Tex., 535. 

On amending pleading after trial began, they — Rt. S., art. 
1192; Love & Chappell v. McIntyre, 3 Tex., 12, 13; Jennings »v. 
Moss, 4 Tex., 454; De Witt v. Jones, 17 Tex., 623, 624. 

That an escrow recorded is not a deed duly registered, they cited: 
Kelly v. Medlin, 26 Tex., 48; Castro v. Wurzbach, 13 Tex., 131; 
Winters v. Laird, 27 Tex., 619; Wofford v. McKinna, 23 Tex., 43; 
8 Washburn on Real Property, 270. 

That a legal demand never becomes stale, they cited: Moss v. 
Berry, Tex. Law Journal, vol. 4, p. 229; Williams v. Conger, 49 
Tex., 602; Shepard v. Cummings, 44 Tex., 502. 


Woods, Wilkins & Cunningham and J. P. Mill, for appellees, 
cited on verbal partition: Hudson v. Jurnigan, 39 Tex., 579; Glass- 
cock v. Hughes, 5 L. J., 339; Farris v. Gilbert, 50 Tex., 356; Roller 
v. Wooldridge, 46 Tex., 485; Freeman on Judgments, secs. 99, 486, 
489, 491, and authorities cited. 

That a verbal sale of the certificate was valid, they cited: Cox »v. 
Bray, 28 Tex., 261; Watkins v. Gilkerson, 10 Tex., 340; Evans ». 
Hardeman, 15 Tex., 480; Miller v. Roberts, 18 Tex., 16; Bullion 
v. Campbell, 27 Tex., 653; Monroe »v. Searcy, 20 Tex., 348; Smock 
v. Tandy, 28 Tex., 131; Stuart v. Baker, 17 Tex., 417. 

On stale demand, they cope Vogelsang v. Dougherty, 46 Tex., 
466; Hudson v. Jurnigan, 39 Tex., 579; Moss v. Berry, 4 Law Jour- 
nal, p. 229; Veramendi v. Hutchins, 48 Tex., 531; Mann v. Falcon, 
25 Tex., 274; Hines v. Perry, 25 Tex., 451; Parks v. Willard, 1 
Tex., 854; Powell v. Haley, 28 Tex., 57; Wethered v. Boon, 17 
Tex., 149; Briscoe v. Bronaugh, 1 Tex., 332; Stroud v. Springfield, 
28 Tex., 649; Wade on Notice, sec. 672. 
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Warts, J. Com. Aprp.— After the consent decree was entered jn 
the case of George Lary e¢ als. v. C. C. Binkley e7¢ als., the appelleg 
Bomar brought suit in the district court of Grayson county againgt 
all the other parties to that decree, in which he sought to have the 
same vacated and the cause tried upon its merits. The grounds 
upon which he sought the relief were these: That his attorneys 
were not authorized to make the compromise and consent to the 
decree; that certain testimony taken by deposition by plaintiffs jp 
that case was false, in this, that it was therein shown that Riley 
Dunman, the son, died after the death of his father, Sherrod Dun. 
man; that R. L. Parker, who took the depositions, was interested 
in the result of the suit, and that the plaintiffs and their attorneys 
knew at the time and before the entry of the decree that the eyj. 
dence was false and that Parker was interested, and concealed thege 
facts from his attorneys, who, not knowing of the falsity of the 
evidence or Parker’s interest in the subject matter of the contro. 
versy, were thereby deceived, and, by the plaintiffs therein urging a 
trial, his attorneys were induced to make the compromise and con 
sent to the decree. That in fact Riley Dunman died before his 
father, Sherrod Dunman, which fact he could establish by evideneg 
discovered since said decree was rendered. Also that Parker, who 
took and superintended the taking of said depositions, was interested 
with the plaintiffs in the result of that suit, which he nor his attor. 
neys knew or could have known by any reasonable diligence until 
some time after the decree was rendered, and that there was a mis 
take in the decree as to the description of the land adjudged to 
Spencer, his vendee. On September 22, 1879, general and special 
exceptions were sustained to Bomar’s original and amended peti- 
tions, and judgment was rendered dismissing his case, dissolving an 
injunction theretofore granted in his behalf, and judgment for costs 
of the suit. To that judgment Bomar excepted and gave notice of 
appeal, but no appeal was perfected. 

In his cross-bill in this case he sought to have the consent de 
cree vacated and the cause tried on its merits, upon the same 
grounds that he asserted in his suit. To this cross-bill he appended 
as exhibits all the pleadings and judgment in the case brought by 
him, and also therein stated the history and result of that case. 

Appellants excepted specially to the cross-bill of Bomar, on the 
ground that it appeared from the same that'as to him the matters 
therein set up were res adjudicata. This exception was overruled 
and exceptions saved to the ruling. 

In accordance with the previous decisions in this state, the judg 
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ment against Bomar, dismissing his petition, etc., must be considered 
as a final judgment, from w hieh an appeal could have been taken. 
Hanks v. Thompson, 5 Tex.,6; West v. Bagby, 12 Tex., 34; Brad- 
shaw v. Davis, 12 Tex., 344; ae v. Grimes, 24 Tex., 16. 

A judgment on demurrer may be as conclusive as a former adju- 
cation as would a judgment on the facts, but to have that effect it 
must clearly appear that the demurrer went to the merits of the 
action or defense, otherwise it would be presumed that the objection 
was to the form, and not to the merits. Res Adjudicata and Stare 
Decisis, by Wells, sec. 446. 

Here there were general and special exceptions taken, and all 
sustained, to Domar’s petition and amendments. And upon further 
amendment, curing in part the objections pointed out by the special 
exceptions, the general and special exceptions were again renewed 
and were all sustained. An examination of the pleadings in that case 
very clearly and distinctly shows that the court, in passing upon the 
demurrers, considered them as going to the merits of the case, and 
by the ruling held that there was no cause of action stated in the 
petition and amendments. 

Now, as to the correctness of that ruling, we have nothing to say, 
for that judgment is final and conclusive as between the parties 
thereto until it is reversed, vacated or set aside. This clearly ap- 
pears from Bomar’s cross-bill and attached exhibits, and the court 
below should have sustained the special exceptions taken to the 
same. As to the appellee Bomar this disposes of the case, but as to 
appellee Spencer other questions are presented for determination. 
In the consideration of this branch of the case very many of the 
objections urged will be pretermitted as immaterial errors in no way 
affecting the result. 

In response to special issues the jury found that Spencer was not 
represented by any authorized attorney in the suit wherein the con- 
sent decree was rendered, and that he had not been served with 
process, and that the party who had accepted service for him did so 
Without authority, and the attorneys who appeared for him were 
not authorized by him to make such appearance, or to represent him 
in the suit. There is sufficient evidence in the record to sustain that 
finding, and to the admissibility of whith no objections were made. 
And as he had not been made a party to the suit by any of the 
modes known to the law, he would not be bound by the judgment. 
But he had the option either to have it vacated by direct proceed- 
ing or else to treat it as void in any collateral proceeding where 


rights might be asserted against him by reason of the same. 
Poe. LXI—11 
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It clearly appears that, after the death of Sherrod Dunman, 
there was an agreement between Mrs. Amy Dunman and his sister, 
Mrs. McFarland, by which the certificate, though not issued, wag 
partitioned between them, and by w hich the latter was to have One- 
third of the certificate. This is also affirmed by the special finding 
of the jury. 

It matters not whether that agreement was verbal or in Writing, 
for, as appears from the evidence and findings of the jury, the parties 
acted in pursuance of the same. Mrs. Meck arland, with the consent 
of her husband, sold her one-third interest in the certificate to 
Duncan, and, as shown by the evidence and affirmed by the verdict, 
Mrs. Amy Dunman knew of that sale and acquiesced in the sale: 
and it is not shown that she ever thereafter asserted any claim 
whatever to that interest in the certificate. The evidence sustaing 
the findings of the jury to the effect that Duncan sold that interest 
in the certificate to Pulliam, and Pulliam to Larkin, and that the 
latter located the same upon the land in controversy and procured 
the issuance of the patent therefor to the heirs of Sherrod Danman, 

It also appears from the evidence as affirmed by the jury, that 
Everts purchased the land from Larkin in 1852 and went into the 
actual possession at once under recorded deed, and in 1854 sold and 
conveyed the same to the Bomars. The conveyance was duly Te 
corded and they went into the immediate actual possession, and that 
possession was continued until 1864. 

It is objected that the deed from Everts to the Bomars was an 
escrow from 1854 to 1856, and therefore there was no connective 
and continuous holding under deed or deeds duly recorded. The 
conveyance was made and recorded and placed with an attorney to 
be delivered when the Bomars paid the balance of the purchase 
money, which became due in 1856. This purchase money was paid 
when it became due in 1856, and the deed was delivered. Daring 
the interim the Bomars were in the actual possession of the land, 
cultivating, using and enjoying the same, paying the taxes, and 
claiming the same openly, notoriously and adversely to appellants 
and all the world. 

Undoubtedly, when the money was paid and the deed was fully 
delivered, that delivery related back to the date when the Bomars 
purchased and went into possession. 

It is also urged that the court erred in admitting as evidence 
certified copy at the Sherrod Dunman certificate with the transfer by 
W. Il. Pulliam to Larkin of one-third interest in the same indorsed 
or written on the original certificate. This certified copy was from 
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the general land office, and it appeared from the certificate of the 
commissioner that the original certificate with the transfer written 
thereon was on file in that office. The objection was to the trans- 
fer, upon the ground that the patent had not issued to the assignee, 
and therefore the transfer was not an archive in the land office. 
Under the statutes in force prior to the act entitled “An act to bet- 
ter protect the papers, records and files in the general land office,” 
approved June 2, 1573, the doctrine contended for by appellants 
was well established. But it is provided by the fourth section of 
that act that ‘“‘ No transfer or deed that may be a link in any chain 
of title to any certificate on file in the general land office shall be 
withdrawn by any one; but the commissioner shall, on demand, 
deliver to the interested party certified copies, which shall have the 
same force and effect as the originals.” It has been held by recent 
decisions that the effect of that provision was to make all transfers 
to certificates on file in the general land office, and coming within its 
terms, archives. 

Here the transfer was nearly forty years old at the time of the 
trial. If the original had been produced from the proper source it 
would have been admissible as an ancient document. It appears 
from the certificate of the commissioner that the original was in the 
proper custody; hence by the express terms of the statute the cer- 
tified copy had the same force and effect as would have been 
accorded to the original had it been produced. This certificate was 
located on the land in 1841, and but a short time after the transfer 
had been written on it, and it will be presumed that it had remained 
on file in the general land office since that date, as the evidence of 
the right of Larkin and those claiming under him. 

Objections were urged to the admissibility of a transcript from 
the district court of Red River county, in a suit by Pulliam against 
Duncan for specific performance of a bond, to make the latter a title 
to one-third of the Sherrod Dunman certificate. It is claimed that 
the petition shows that it was filed in the county court, then 
called a court of quarter sessions, and that the judgment was ren- 
dered in the district court; and that there is no order of transfer 
shown to have been made. It appears, however, that the petition 
was filed in the district court March 29, 1839, and that the decree 
was rendered by that court October 6, 1840. 

By the act of January 26, 1839, the civil jurisdiction of the county 
courts was greatly reduced, and all process theretofore issued out of 
that court, in cases involving one hundred dollars and upwards, was 
required to be returned to the district court. Hart. Dig., art. 267. 
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Doubtless under that legislation the petition was filed in the digtpjgt 
court, and no order of transfer seems to have been contemplated, 

After the parties had announced ready upon the merits, and had 
gone into the trial, the court, over the objection of the appellants, 
permitted the appellees to amend their pleadings. The statute pro. 
vides that pleadings may be amended before the parties announg 
themselves ready for trial, “and not thereafter.” KR. S., art. 1199, 

In Whitehead v. Foley, 28 Tex., 10, it was held that a general mj 
is prescribed by that statute, to the effect that, after announcement, 
the parties are not entitled, as a matter of right, to amend theip 
pleadings, but that it is in the power of the court to allow such 
amendments after that time as might become necessary to attaig 
the ends of justice. 

Appellants claim that the court erred in admitting as evidengg 
certain recitals in the petition filed in the cause of Pulliam 9 
Duncan, and also recitals in the bond for title which was the 
basis of that suit. It seems that these recitals were admitted 
upon the theory that they tended to show that McFarland con. 
sented in writing to the sale of the one-third interest in the certifi. 
cate to Duncan. It does not appear to us that such recitals wer 
admissible for that purpose. But from an examination of the 
record it appears that the error was immaterial, and that no injury 
resulted to appellants therefrom. 

The'sale of a land certificate or the right thereto has never been 
required to be evidenced by a written transfer. A verbal saleis 
sufficient. Randon v. Barton, 4 Tex., 292; Cox v. Bray, 28 Tex, 
247; Johnson v. Newman, 43 Tex., 640; Stone v. Brown, 54 Tex, 
29 
vut. 

In 1838 Mrs. McFarland could sell and dispose of her interest in, 
or right to, the certificate with the assent of her husband, and it 
was not necessary that such assent should be in writing. And after 
so great a lapse of time, and no adverse right having been asserted 
by him or his heirs, his assent and acquiescence will be presumel, 
and especially so where, as in this case, he was aware of the sale 
Harvey v. Hill, 7 Tex., 591; Poor v. Boyce, 12 Tex., 448. 

It appears from the finding of the jury, in response to special 
issue No. 23, that Nancy McFarland and her husband, William 
McFarland, sold a third interest in the certificate to Duncan in 1887 
or 1838, and that Amy Dunman assented to and ratified the sale. This 
finding is sustained by the evidence of Janes and others, and there 
was no conflict of evidence upon that issue. So that the other isstl 
propounded, as to McFarland’s assent to the sale to Duncan, was 
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immaterial, and any error respecting that issue could not have 
affected the result. 

The jury also found that Sherrod Dunman had no child or chil- 
dren living at the time of his death, but that Riley Dunman died 
before his father. While there is a conflict of evidence upon that 
point, the finding of the jury, being sustained by the evidence, is 
conclusive. Therefore, the appellants could not successfully assert 
any claim or right to the land as heirs of Riley Dunman. And as 
Mrs. Amy Dunman had agreed to the partition between her and 
Mrs. McFarland, and had assented to and acquiesced in the sale of 
the one-third interest in the certificate by the latter to Duncan, she 
thereafter had no such right to or interest in that part of the cer- 
tificate as would descend to her children at the time she died. 
Those who had acquired that interest, had the right to locate the 
certificate to that extent. Farris v. Gilbert, 50 Tex., 356. 

From the issuance of the certificate March 27, 1838, until the in- 
stitution of the suit of George Lary vw. C. C. Binkley, the appellees 
and those under whom they claim have openly asserted their right 
to that interest in the certificate, and the land located by virtue of 
it, And during that long period of thirty-seven years no effort was 
made by the appellants to repel that hostile assertion of right. If 
they ever had any interest in that part of the certificate, which they 
did not, still they have slept too long upon their rights, and would 
not at this late day be heard to assert them. League v. Rogan, 
Tex. Law Review, vol. 1, p. 226. 

Every fact necessary to the complete bar of five years’ limitation 
appears from the finding of the jury. When Martha Lary married 
her disability of minor age was removed, and that of coverture could 
not be tacked so as to save the running of the statute. 

It also appears that there was a mistake in the consent decree. 
In that decree it is recited that Spencer is to have his land, but, in 
the description following, the error is made of dividing the land east 
and west instead of north and south, and it is not contended by any 
one except Taylor, but what he had the right to have that mistake 
corrected. As to Taylor, who claims to bave been an innocent pur- 
chaser for value and without notice, the jury found that he was not 
a purchaser in good faith and fora valuable consideration. This find- 
ing is not, as claimed, without support. There is evidence of notice; 
and besides, Spencer’s deed from Bomar containing a correct descrip- 
tion of the land was on record in the county long before Taylor’s 
purchase. 

Every fact necessary to the establishment of Spencer’s right to 
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the land claimed by him is affirmed by the jury in response to 
special issues submitted, and the errors complained about are entirely 
immaterial and could in no event change the result. 

Our conclusion is, therefore, that the judgment as to appelles 
Bomar ought to be reversed, and that the supreme court ought to 
render such judgment as to him as ought to have been rendered by 
the court below. That is, the appellant’s exceptions be sustained to 
the cross-bill of said Bomar, and that he recover nothing by reason 
thereof, and that he pay the cost occasioned by the same; and as to 
appellee Spencer, that the judgment as rendered in the court below 
be in all things affirmed. 


Above report of commissioners of appeals examined, their opin. 
ion adopted and the judgment affirmed as to Spencer; but in view 
of the fact that the appellee Bomar, upon exceptions being sus 
tained to his cross-bill, is entitled to amend the same if he so chooses, 
the cause will be reversed as to him, and remanded, in order that 
he may obtain leave to amend should he choose to apply for such 
leave; otherwise that said cross-bill be dismissed and the said Bomar 
recover nothing by reason thereof. Witte, Chief Justice, 


REVERSED AND REMANDED, 


[Opinion acted on February 18, 1884.] 





F. M. Satrerwarre et Au. v. Leanau Rosser Er AL. 
(Case No. 1762.) 


1. Partires.— Under our system, in which there is no distinction, as to the 
manner and time of their enforcement, between legal and equitable rights, 
the joinder by mutual consent of plaintiffs in trespass to try title, in one 
of whom is vested the legal title, and in the other the equitable interest, 
based on a contract with the owner of the legal title, though an irregular 
ity, is not fatal to the action, and would constitute no ground for reversal, 

2. LimiTaTION.— When a party relies upon naked possession alone as the foun- 
dation of his right to land, it must be such an actual occupancy as the law 
recognizes as sufficient if persisted in for a long enough period of time, to 
cut off the true owner's right of recovery; such possession must not only 
be vi-ible, but continuous, notorious, adverse, and of such a character as 
indicate the assertion of a claim of exclusive ownership in the occupant, 

8. Same.— Such possession must be continuously and persistently adverse; its 
character cannot be changed or abandoned, and afterwards renewed @ 
pleasure. So that though the possession be continuous, if it is held fora 
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portion of the time in recognized subordination to the true owner, and for 
another time in repudiation of his claim to the land, the two periods of time 
cannot be united to constitute the period of limitation. 

4, Same — LimitaTION.— While the occupant of land declares his holding to be 
in subordination to the better title, his possession will be regarded as held 
by consent, and no continued possession thereafter will avail to mature a 
title under the statute of limitations until such occupant has changed the 
character of his possession, either by express declaration or by the exercise 
of acts of ownership inconsistent with a subordinate character. 

5. STALE DEMAND — LacHES.— The doctrine of stale demand and laches does 
not apply to a strictly legal title. 

6. TRANSFER OF LAND CERTIFICATE — ESTOPPEL.— When the transfer of a land 
certificate is made in terms amply sufficient to convey to the purchaser all 
present and future right of the original grantee, then the patent, when 
issued in the name of the grantee, inures to the benefit of the assignee, and 
he acquires the legal title to the land by estoppel. To this rule there may 
be an exception when rights are asserted by a subsequent purchaser of the 
certificate from the original grantee without notice, 


Apreat from Houston. Tried below before the Hon. John R. 
Kennard. 

The fact, stated in the opinion, that the charges given, and those 
refused, to which exceptions were taken, cover about thirty pages 
of the record, precludes their insertion, nor, in view of the opinion, 
which announces principles by which their correctness was to be 
tested, is it deemed necessary. The original pleadings seem to have 
been lost, and there is nothing in the record to determine when the 
original petition was filed. The first pleading found in it is the 
plaintiffs’ first supplemental petition, filed September 20, 1882, by 
F. Ii. Bayne and other parties, who sued as the heirs of Leanah 
Rosser, deceased. They sued as joint owners of the land in con- 
troversy, and explained that their joint ownership was alleged on 
the following facts: 

That Leanah Rosser was the owner in fee simple and entitled to 
the possession of Jand; that as such, she entered into a contract with 
Farle Adams, Esq., whereby she employed him as her attorney to 
sue for and establish her title, and in writing agreed to give to him an 
undivided half interest in the land for his services; that she in 
writing empowered him to sell and convey the whole of her interest; 
that Adams afterwards, in 1879, made an agreement with the co- 
plaintiff, Bayne, whereby he agreed to sell him his (Adams’) interest, 
and that he made Bayne a deed whereby he transferred to him such 
interest, and also agreed to sell and convey to Bayne Mrs. Rosser’s 
remaining half interest, but that no writing was drawn to consum- 
mate that agreement, and that with such a state of the title, the 
suit was brought by the parties as co-plaintiffs. 
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The statement of facts consists of the testimony of many wit- 
nesses, coverning nearly a hundred pages, whose evidence Was 
mainly pointed to the question of possession and limitation claimed 
by appellants. The principles announced in the opinion will be 
understood without attempting to give even in condensed form that 
testimony. Verdict and judgment for appellees. 


No briefs on file for appellant. 
A brief is on file for appellee, but is not signed. 


West, Assocrare Justice.— Under the facts adduced in evidence, 
the district court did not commit any serious error in refusing to 
give the instruction asked by the appellants in reference to the title 
or interest disclosed in F. Hl. Bayne, one of the appellees, or in rela- 
tion to the running of the statute of limitations as against him. 

The facts disclosed, and the jury so found by their verdict, that 
Bayne had, as a matter of fact, a joint interest in the land sued for 
with Mrs. Rosser, before the suit was filed. 

In our practice there is no distinction whatever made between 
legal and equitable rights as to the time and manner of their 
enforcement. In this case, though the legal title to the land in suit 
may have been in Mrs. Rosser, yet if Bayne had acquired, before 
the suit was brought, an equitable interest in the land, based upona 
contract made by her with him, either in person or by an authorized 
agent, it would be competent, at least not improper, to join him 
with her in a suit for the recovery of the land. Certainly, when, as 
in this case, she consented to his joining her in the suit, and the evi- 
dence discloses that in fact he did have a present interest in the 
Jand before the suit was brought, the court did not err in refusing 
the charge asked on this subject. Though the joinder of Bayne as 
one of the parties plaintiff in the suit, under the circumstances dis- 
closed by the evidence, as has been said, was not strictly and in 
every respect regular, and he could not be considered under the 
state of the facts as a necessary party to the suit, still he had such 
an interest in the subject-matter of the controversy that his joinder 
might be tolerated, if his co-plaintiff gave her consent to it. 

At all events, it appears that the most that can be said is, that,. 
though his joinder was an irregularity, it was‘not fatal to the cause 
of action, and it does not appear that any rights of appellants were 
in the least prejudiced by it, and the action of the district court in 
the matter does not, under the circumstances, call for a reversal of 
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the judgment on that account. Sayles’ Practice (2d ed.), sec. 169, 
p. 180, and also citing, to the same effect, Story’s Kq. Pl., 76, 77; 
St. Louis R. R. Co. v. Narramore, Texas Law Rep. (vol. 2), p. 517. 

Nor do we think that the district court erred in giving the in- 
structions to the jury, to be found in the main charge of the court, 
on the subject of adverse possession, in connection with the plea of 
the statute of limitations of ten years. Nor was there any error, 
at least under the special facts of the case under consideration, in 
refusing the instruction on this subject asked by the appellants. 

For the purpose of showing more fully that the action of the dis- 
trict court in this respect was not error, it may be proper to look 
somewhat into the charges given by the court of its own motion. 
Also, it may be well enough to consider in this connection, to some 
extent, the instructions asked by the appellants and refused by the 
court. 

The charge of the court was very lengthy, covering as.many 
twenty closely written pages of the record. In addition to this 
lengthy exposition of the law applicable to the case given by the 
court, the appellants asked voluminous instructions extending over 
ten pages of the record. At the same time the intervenors, who 
have not appealed, also demanded five more pages of instructions 
as to their rights, to be given to the jury. 

Taking into consideration the case as set forth in the pleadings of 
all the parties, and the state of facts finally disclosed by the evi- 
dence actually to exist, the charge of the court was, taken as a 
whole, a reasonably fair one, and in the main a correct enough expo- 
sition of the law of limitation, as applicable to the case in hand. It 
at least furnished the jury with sufficiently correct information as 
to the law governing the case on this point to enable them to pass 
intellige ntly upon the facts before them. 

In the third, fourth, fifth, sixth and seventh assignments of error, 
it is insisted that, in several respects, the charge of the court on 
the question of adverse possession, even if correct in the abstract, 
was not applicable to the state of the case disclosed by the evi- 
dence. 

The portions of the main charge of the court brought under re- 
view by these assignments of error relate to the intent with which 
the original entry was made, and the circumstances and manner in 
which the actual occupancy commenced, and also instructs the jury 
as to the law applicable to a case where the original entr y was under 
the true owner, and the occupant afterwards changes or attempts to 
change this character of possession into an adverse holding. 
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We cannot agree with the appellants in tlieir view as to these 
claims. There was some evidence, more or less, as to all the issues 
presented by the court in those portions of the charge that are here 
complained of. 

One of the main grounds of complaint is, that, although therg 

‘Was no evidence on the point, yet the court, in more than one para. 
graph of its charge, presented for the consideration of the jury 
the law applicable in the event that the party entering went into 
possession originally for some other purpose than to claim the land 
against the true owner, and after so entering, for the first time con- 
ceived the design of holding the land for himself, and in hostility 
to the claim under which he entered. As, for instance, where a 
party enters as a tenant, and afterwards concludes to hold for him. 
self; and many other like cases, that can be easily imagined, might 
arise. 

There appears to us to have been a considerable amount of evi. 
dence adduced on the trial that bears on this aspect of the case ag 
presented by the judge in his charge. In fact, it was quite a ma. 
terial and disputed point in the case, and, in reference to it, a good 
deal of evidence was adduced pro and con. 

There is certainly considerable proof going to show that the ap 
pellants and those through whom they claim held the land recog. 
nizing the superior rights of Mrs. Rosser, or, rather, of her husband 
to it. 

There is evidence that at least one of the appellants expressed 
more than once a desire to purchase the Rosser title. There was 
also the evidence of Craddock, C. W. Hallmark, H. Bayne and 
others, from which the conclusion might be fairly drawn that the 
appellants were not all the time holding the land in hostility to the 

Rosser title. There are, besides the evidence of these witnesses, many 
other facts and circumstances disclosed in the case from which the 
jury might well draw the same conclusion. The relationship and 
close family connection between Mrs. Rosser and some of the ap 
pellants; the fact that the appellant, IF. M. Satterwhite, had mar. 
ried the daughter of J. B. Hallmark, who was a brother of Mrs. 
Rosser, and who had, in company with his brother, G. W. Tall 
mark, carried the chain when the land in suit was first surveyed for 
his sister’s husband, might also be considered, as well as many more 
like facts to be found in the record. 

When the case was tried, resort was necessarily had to circum. 
stantial evidence to a considerable extent, as nearly all the wit 

nesses who were likely to be the most fully informed as to the facts 


















































SaTTERWHITE v. Rosser. 





Opinion of the court. 





and circumstances under which appellants had originally taken pos- 
session of the land were dead. G. W. Halimark, Rosser’s brother- 
jn-law and agent, and his two brothers, at the time of the trial, 
were all dead. Mrs. [lallmark, the widow of G. W. Hallmark, 
seventy-two years old, before the time of trial, gave some evidence 
on the subject that tended strongly to corroborate the evidence of 
Craddock, Bayne and others as to the character of the first actual 
occupancy of the land by John and Jeff Satterwhite. 

Although much of her evidence was rightly excluded, upon the 
objection of appellees raised as to its admissibility, yet she did tes- 
tify without objection, and her evidence is found in the statement 
of facts, that she knew the original entry on the land of John Sat 
terwhite was by the permission, or at least with the knowledge and 
consent, of her husband, who was Rosser’s agent at the time, and 
that, at the time of his original entry, he (John Satterwhite) ac- 
knowledged Itosser’s title to the land, and promised to buy it from 
him on Rosser’s return. 

Taking all the evidence together, though it is quite conflicting, 
and on some points the different statements of the witnesses are 
almost if not wholly irreconcilable, we believe the jury had the 
right to conclude, as they did, that the original entry of the Satter- 
whites, in 1857 and 1858, was under and in subordination to the 
Rosser title. 

Furthermore we believe, with the jury, that the evidence did not 
disclose that continuous, persistent assertion of right or claim, in 
hostility to the true owner, that is necessary to enable a party to 
obtain the benefit of this plea of limitations. 

It is well settled, that, where a party relies upon naked possession 
alone as the foundation for his adverse claim, it must be such an 
actual occupancy as the law recognizes as sufficient, if persisted 
in for a long enough period of time, to cut off the true owner’s right 
of recovery. 

It has been said that such possession must not only be actual, but 
also visible, continuous, notorious, distinct, hostile (i. e., adverse), and 
of such a character as to indicate unmistakably an assertion of a 
claim of exclusive ownership in the occupant. Sparrow wv. Hovey, 
44 Mich., 63; Soule v. Barlow, 49 Vt., 329; 2 Smith’s Leading 
Cases, 561 et seq.; Word v. Drouthett, 44 Tex., 373. 

The possession must be continuously and consistently adverse to 
the true owner. The character of possession cannot be changed or 
abandoned, and then renewed afterwards at the will and pleasure of 
the occupant. It will not do, asthe jury found was done in this case, . 
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for the parties to claim for a considerable period of time to hold in 
subordination of the true title. Again, after this, for a while to repu- 
diate it. Then again to acknowledge the right of the owner, all the 
time still occupying the land. This character of possession will not 
suffice under the terms of the statute. The possession must, for all 
the time fixed by law, be continuously and consistently adverse, 
Such a party will not be allowed to blow hot and to blow cold, for 
such conduct is calculated to trick and deceive the true owner and 
lull him to sleep. Such character of possession as above described 
is wanting in that element of continued and uninterrupted hostility 
which it is essential should be notoriously and continuously ex. 
hibited by the occupant in order to enable the party invoking the 
aid of the statute to avail himself of its benefits. 

This character of adverse possession has been considered recently 
by this court in the case of Chance v. Branch, 58 Tex., 492. In 
that case, as in this, there was evidence going to show that the 
original entry- was not certainly in hostility to the title of the true 
owner. The court there, after citing authorities from our own court 
on the point, quote with approval the rule on the subject laid down 
by Mr. Angeli. That rule he expresses in the following words; 
“So long as the possessor declares that he holds in subordination to 
the better title, the possession will be regarded as held by consent; 
nor will a continued possession after such declarations avail to 
mature a title under the statute of limitations, until the party has 
changed the character of his possession either by express declara- 
tions or by the exercise of acts of ownership inconsistent witha 
subordinate character.” Angell on Limitation, sec. 354. 

Neither did the district court err in refusing the charg? asked by 
the appellant, as to the sypposed laches of the appellees and the in- 
tervenors, and the staleness of their demand. The charge in the 
form asked, that is, as applied to both the appellees and the inter- 
venors, was certainly erroneous. The doctrine of stale demand and 
laches does not app'y to a strictly legal title. Here, the apparent 
legal title was certainly not in any of appellants, nor were they in any 
manner connected with it, but were avowedly holding in open hos- 
tility to it. Williams v. Conger, 49 Tex., 602; Murphy v. Welder, 
58 Tex., 241. 

Further, if the appellees did not have the legal title themselves, 
then it certainly was in the intervenors, who were then before the 
court, asserting their rights under it; so that in no aspect of the case 
was the instruction as asked proper to be given. 

The legal title, however, in this case, is believed not to have been, 
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as a matter of law, in the intervenors. The original transfer was 
burned, but there is a copy of it inthe record. Its terms are full and 
amply sufficient to convey all present and future rights of the 
original grantee. [t is in fact a transfer with warranty of title. 
In this class of cases the patent, when issued, if in the name of the 
original grantee, inures to the benefit of the assignee. He acquires 
the legal title by estoppel. 

This, we believe, is the true doctrine, unless by some means, as 
by a subsequent sale by the original grantee of the certificate to a 
stranger, who has no notice of the first sale or some like case, some 
right or equity in favor of some third party may possibly grow up. 
There is, however, nothing of the kind shown or attempted to be 
shown here. Johnson v. Newman, 43 Tex., 642. See, also, in this 
connection: Mays v. Lewis, 4 Tex., 38; Wheat v. Owens, 15 Tex., 
941; also Lindsay v. Jaffray, 55 Tex., 626; Walters v. Jewett, 28 
Tex. 200, and Box v. Lawrence, 14 Tex., 545; Burkett & Murphy 
x. Scarborough, 59 Tex., 498. 

As to the last error assigned, bringing in question the action of 
the court and the jury in refusing, under the facts of this case, to 
allow the appellants pay for their improvements, we do not deem 
it necessary to consider it at any length. The charge of the court 
on that subject was quite as favorable to the appellants as the law 
would permit it to be. The finding of the jury on the subject was 
also justified by the evidence. 

There is no serious error found in the record, and the judgment is 
affirmed, 

AFFIRMED. 

[Opinion delivered February 19, 18849 





G. B. Marsan v. A. F. Frenen. 
(Case No. 1781.) 


1, Nuisance.— He who knows that a dwelling-house owned by him is used as 
a place for prostitution, that the sole purpose of its occupancy is to keep a 
house for prostitution, and who, with this knowledge, continues from month 
to month to rent it, and permit such occupancy, must be held to rent such 
property ‘‘to be used” for a place of prostitution, and is responsible in dam- 
ages to an adjacent proprietor, residing with his family on adjacent prop- 
erty; he may be enjoined from continuing to permit such occupancy. 
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2. NEGLIGENCE.— The maxim, ‘‘So use your own property as not to injure the 
rights of another,” would seem to require that a landlord should at least use 
reasonable care and diligence in reference to ascertaining the use to which 
his property is applied, and that even for negligence in this respect he might 
become responsible civilly for an injury which could not have resulted had 
he used due care and regard for the rights of his neighbors. 


Apprat from Galveston. Tried below before the Hon. Wm. 8, 
Stewart. 

The petition of French alleged that appellee was the owner of 
lot No. 2, in block 384, in Galveston, and said lot was his homestead 
and had been his homestead, on which he and his family resideg 
since 1873; that after appellee had purchased the lot and estab. 
lished his homestead on it, appellant bought lot No. 1, adjoining 
appellee’s lot on the west; that soon after his purchase, appellant 
erected on that lot three houses, all built close to each other, with- 
out yard room, and in close proximity to appellee’s homestead; that 
immediately after the completion of the houses in the year 1878, 
appellant “began to rent them to public and notorious prostitutes 
and lewd women, to be used by them as places of prostitution, and 
knowing that they were to be so used, and the houses had constantly 
since been rented by defendant and his agents to that character of 
persons, and by his consent occupied by them, and have been the 
resort of prostitutes and base men and women, who have resorted 
there for purposes of prostitution, which has been well known dur- 
ing all of said time to defendant;” that plaintiff had used all means 
in his power to prevent such renting and use of the premises; that 
the tenants of defendant had been time and again prosecuted for 
keeping disorderly houses and resorts for prostitution, and the ten- 
ants pleaded guilty and were convicted of such offenses; yet the 
defendant had continued this nuisance by consenting thereto, and 
refused to abate it, and the premises were still used as houses of 
prostitution; that the defendant has habitually rented said prem- 
ises to prostitutes, knowing that the premises were being used for 
the purpose of prostitution, etc. 

The petition stated that appellee’s family consisted of himself 
and wife, and three small children, and five sisters of his wife; and 
actual and special damages were fully and particularly alleged. 

The court, on exceptions of appellant, limited special personal 
damages to such as accrued within one year from the filing of the 
petition, and special damages alleged to property within two years. 

Verdict and judgment for appellant for $1,000 damages, and ap- 
pellant was enjoined from renting the premises to be kept for the 
purpose of prostitution, or as a common resort for prostitutes, ete. 
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Davis & Sayles and Robert G. Street, for appellant. 


M. Rleberg and Denson & Burnett, for appellee, cited: Clementine 
y. The State, 14 Mo., 115; Jacobowsby v. The People, 6 Hun, 524; 
Wood's Law of Nuisances (2d ed.), sees. 31, 871; Givens v. Van 
Studdiford, 4 Mo. App., 498; 72 Mo., 129; Hamilton v. Withridge, 
11 Md., 128; Rev. Criminal Code, arts. 339-341; Rev. Ordinances 
of Galveston, 1883, sec. 11, p. 117; Milliken vw. City Council, 54 
| Tex., 393. 


Srayton, Associate Justice.— There are sixteen assignments of 
error, of which only one is presented in brief of counsel. 

This action was brought to recover damages from the appellant 
for permitting certain houses which he owned, contiguous to the 
house owned and occupied by the appellee as a home for his family, 
to be used as places of prostitution, by which he alleged his property 
was diminished in value, and rendered unfit for a home for himself 
and family. An injunction was also sought to prevent the continu- 
ance of such use of the houses of appellant. 

The proof was ample to show that for a Tong time the appellant 
had rented his houses to persons under such circumstances that he 
must have known the purposes for which his houses were used and 
for which they were rented; in fact he was notified of the fact; for 
the plaintiff requested him not to permit his houses to be so used, 
nearly a year before this suit was brought. 

The evidence shows that the houses which belonged to the appel- 
lant, by reason of their use, became and were for a long time noto- 
rious as of the most disreputable houses of prostitution; that their 
occupants were repeatedly prosecuted and convicted for there keep- 
ing houses of ill-fame; and that the appellant himself, long before 
the institution of this suit, was prosecuted for renting his houses to 








be kept as houses of prostitution, to which prosecution he made no 
defense, and yet that he from month to month permitted persons 
who were known to be common prostitutes to occupy his houses 
and there to ply their avocations; that they were so kept, and openly 
kept, the evidence makes clear. 

Under this state of facts it is urged that the court erred in in- 
structing the jury, in effect, that if the appellant knew with reason- 
able certainty the use to which his property was put, and continued 
torent it from month to month to persons whom he knew, with 
reasonable certainty, would so continue to use it, then, if so used, 
its use would constitute a nuisance for which the appellant would 
be responsible. 
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It is contended that a person renting to others his property under 
such circuinstances does not rent it “to be used” as a place of pros- 
titution. He who knows that his property is used as a place for 
prostitution; that the sole business of its occupants is such; and 
who thus knowingly continues from month to month to permit such 
occupancy, must be held to rent such property “to be used” ag g 
place of prostitution. 

The charge of the court was not incorrect; and, that it might not 
possibly be misconceived, at the request of appellant the court gave 
the following charge: “ Under the law of this state the owner of 
property, houses and lots, has the right to rent the same to a person 
whom he may know to be a prostitute or lewd woman, and such 
character of person has the right to rent such property; and before 
the plaintiff can recover, it must be proved to your satisfaction that 
the defendant in this case not only rented the premises on lot No, 1, 
block 384, to prostitutes, knowing them to be such at the time of 
renting, but he must have rented said premises to such persons for 
the purpose of their being used as houses of prostitution, or after 
having rented them to such persons, not knowing their characters at 
the time, but afterwards having found out that said tenants were 
prostitutes and that they were using said premises as houses of pros- 
titution instead of legitimate dwellings, and the defendant, being so 
informed, re-rented and acquiesced in the immoral use of said prem- 
ises and continued such tenancy in violation of good morals and 
common decency.” 

This charge was more favorable to the appellant than a correct 
application of the law would justify. 

Such injury was shown to the appellee, and the appellant shown 
to be so connected with the facts out of which the injury resulted, 
as entitled the appellee to recover against him. Givens v. Van 
Studdiford, 4 Mo. App., 499; S. C., 72 Mo., 130; Hamilton #. 
Whitridge, 11 Md., 128; Commonwealth v. Cobb, 12) Mass., 356; 
State v. Williams, 30 N. J. Law, 102; The People v. Erwin, 4 Denio, 
129; State v. Abrahams, 6 Iowa, 117; Wood’s Law of Nuisance, 40, 
822; Fish v. Dodge, 4 Denio, 317. 

The rules applied by the court in this case were such as would be 
applicable in a criminal prosecution for letting premises to be used 
as a place of prostitution, and it may well be questioned whether 
rules so stringent should be applied in civil causes, in which ques 
tions of knowledge and intent are often of but little or of no impor 
tance. 


The maxim, “so use your own property as not to injure the rights 
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of another,” would seem to require that a landlord should at least 
use reasonable care and diligence in reference to the use to which 
his property is applied, and that even for negligence in this respect 
he might become responsible civilly for an injury which could not 
result if he exercised due care and due regard for the right of his 
neighbor. 

However this may be, the rule given by the court below was one 
of which the appellant cannot complain, and the judgment is 
affirmed. 

AFFIRMED. 

[Opinion delivered February 19, 1884.] 





Joseph Lasapre vy. T. J. Hawtey. 
(Case No. 1795.) 


1, LIABILITY OF AGENT.— Though an agent is personally liable to third parties 
for his own misfeasances and positive wrongs, he is not in general liable to 
third persons for his own nonfeasances or omissions of duty in the course 
of his employment; his liability in the latter case is solely to his principal, 
no privity existing between himself and such third persons, and the maxim 
respondeat superior applies. 

2. Same.— Hence, when an agent who had rented his principal’s house to an- 
other authorized the tenant to construct therein a cooking range, which, 
from the manner of its use, resulted in an injury to an adjoining proprietor, 
the fact that the agent refused to compensate the tenant for removing the 
range when it was complained about as resulting in a nuisance cannot ren- 
der the agent liable. 


Apreat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Hawley brought this suit against A. Watts and appellant Labadie 
for the recovery of damages alleged to have accrued in the injury 
to the premises occupied by him, and his merchandise therein, by 
reason of excessive heat and smoke caused by hot fires made and 
continuously kept up by Watts and appellant in a cooking range or 
oven alleged to have been erected by them upon premises in the city 
of Galveston, alleged to be in their occupancy and use as a restau- 
rant, and adjoining the premises of which appellee was the lessee 
and occupant, and in which he carried on business as a dealer in 
tobacco, cigars, etc. 

VoL. LXI— 12 
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Watts admitted the occupancy of the premises as a restaurant 
and the erection of the cooking range or oven, denied the injury, and 
pleaded contributory negligence on the part of plaintiff. 

Labadie’s amended original answer adopted as his own the answer 
of his co-defendant Watts, excepting Watts’ admissions. 

Verdict against plaintiff for Watts and for plaintiff against Laba- 
die for $200. Judgment for plaintiff against Labadie, in accordance 
with the verdict, and that plaintiff take nothing by his suit as 
against Watts. Labadie filed a motion for a neW trial, which wag 
overruled. 

Labadie testified in substance: “The premises occupied by Watts 
belong to Mrs. Borstow. I never occupied the premises and never 
owned any interest in them, and never had any interest in Watts’ 
business. I have been Mrs. Borstow’s agent to collect her rents, I 
collect her rents and send her the money. I did not build the range, 
nor use it nor keep it heated. I had no interest in Watts’ business, 
I leased the-premises to Watts for a restaurant. I authorized him 
to build the range, and saw it in course of construction and while 
in use. I assess the property for taxes and pay them as agent for 
Mrs. Borstow. I leased to Watts without consulting Mrs. Borstow. 
He holds from month to month.” 


Trezevant & Franklin, for appellant, cited: 1 Addison on Torts, 
247; Wood’s Land. and Tenant, p. 918, sec. 539; Ewings v. Jones, 9 
Md., 108; Dicey on Parties, 424, 463, rule 103; Ewell’s Evans on 
Agency, 329; Story on Agency, 309; Bell v. Josselyn, 3 Gray, 309. 


Srayton, Associate Justice.— The only matter necessary to be 
considered is the action of the court below in overruling the appel- 
lant’s motion for a new trial. 

It appears that the appellant was not the owner of the property 
on which the alleged nuisance existed; that he had no interest in 
the cooking range or business in which it was operated; and that 
he was only the agent of the owner of the real estate on which the 
cooking range was erected and operated by his co-defendant. 

It appears that he rented the property to his co-defendant and 
authorized him to erect the range, and saw it while in course of con- 
struction and since, and that he has declined to compensate his co 
defendant for removing it to some other part of the house. 

Neither the renting of the house nor the construction of the 
range has operated the injury of which the appellee complains. 
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Whatever injury the appellee has received has resulted from the 
operation of the range by Watts; and if the appellant is responsible 
for his act, it must be on the sole ground that be has not done some- 
thing which he, as agent, might have done, and not on the ground 
that by any act of his has injury resulted to the appellee. 

The rule in this respect is thus tersely stated by an elementary 

writer: ‘The rule is, that an agent is personally liable to third per- 
sons for doing sometbing which he ought not to have done, but not 
for not doing something which he ought to have done. In the lat- 
ter case the agent is liable only tohis employer.” Evwell’s Evans on 
Agency, 329, 334. The same rule is announced in other works on 
Agency (Story on Agency, 309); also in works on Negligence 
(Shearman & Redfield, 111). 
“It is recognized in the following cases: Bell v. Josselyn, 3 Gray, 
311; Brown v. Lent, 20 Vt., 533; Brown, etc., v. Dean, 123 Mass., 
269; Fish v. Dodge, 4 Denio, 317; Denny v. Manhattan Company, 
2 Denio, 115; S. C., 5 Denio, 639; Reid v. Humber, 49 Ga., 207; 
Henshaw v. Noble, 7 Ohio St., 232. 

In the last case the rule is thus stated: “The principal is always 
liable to third persons for the misfeasances, negligences and omis- 
sions of duty of his agent, in all cases within the scope of his 
agency. ‘The agent is also personally liable to third persons for his 
own misfeasances and positive wrongs. [But he is not, in general, 
liable to third persons for his own nonfeasances or omissions of duty 
in the course of his employment. His liability in these latter cases 
is solely to his principal, there being no privity between them and 
such third persons; the privity exists only between him and his 
principal. And hence the general maxim as to all such negligences 
and omissions of duty is, in cases of private agency, respondeat 
superior.” 

The facts that the appellant, as agent, rented the honse to Watts 
to be used as a restaurant, and that he authorized him to erect the 
cooking range on the premises, and knew where it was erected, and 
that he has refused to compensate Watts for removing it, cannot 
make him liable. The range was erected and operated by Watts in 
his own way, and from this results whatever injury the appellee has 
received. 

The appellant is not the landlord of Watts, nor does the relation 
of principal and agent or of master and servant exist between them, 
and there can be no liability in the absence of some affirmative act 
by the appellant from which the injury results. 

No question as to the liability of the principal of the appellant for 
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his failure to prevent such use of the cooking range as was injurious 
to the appellee is before us; nor is the question of the primary op 
secondary liability of Watts tothe appellee before us on this appeal, 

For the error of the court in overruling the motion for a new trial, 
the judgment of the court below is reversed and the cause remanded, 


Rev ERSED AND REMANDED, 


[Opinion delivered February 19, 1884.] 





Geo. Setiason & Co. v. Brown & Brown. 
(Case No. 1779.) 

1, FRAUDULENT CONVEYANCE.— A charge to the effect that ‘if a debtor in fail- 
ing circumstances sells his property for a fair consideration with the ex- 
pressed purpose of applying the proceeds to the payment of his debts, and 
that is known to be his intent by the purchaser, such sale is not illegal and 
void,” was given in a case involving the validity of a sale made by a mer- 
chant of his entire stock of goods, which were paid for by taking negotiable 
notes. Held, that giving the charge was error, because the law will not 
allow a purchaser to enable an insolvent debtor to evade his creditors by 
giving money or negotiable notes which cannot be reached by legal process, 
for his visible property, which might be subjected to the payment of his 
debts. 


Appeat from Grimes. Tried below before the L[lon. John 
Kennard. 

Suit for trial of the right of property under the statute. On 
November 25, A. D. 1881, appellants brought suit in the district 
court of Grimes county against Joel T. Smith, on a sworn account, 
and obtained an attachment on the ground that Smith had disposed 
of his property in whole or in part with intent to defraud his cred- 
itors. The writ of attachment was levied upon goods in the store- 
house of appellees Brown & Brown. Appellees filed their claim- 
ants’ oath and bond, and the attached property was delivered to 
them. 

Smith made default, and Seligson & Co. took their judgment 
by default, and foreclosure of their attachment lien on the property 
attached, subject to the result of the suit for the‘trial of the right to 
the property under the claim made by Brown & Brown. 

The parties, under direction of the court, made up and filed issues 
as follows: 
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“First. The plaintiffs claim that the property levied on and 
claimed by defendants was subject to the attachment in their favor 
against defendant Joel Smith, because the said Smith had disposed 
of his property in whole or in part with intent to defraud his cred- 
itors, as stated in the affidavit for attachment, and that defendants 
had purchased the stock of goods, wares and merchandise of said 
Smith, with knowledge of this intent, or with knowledge that said 
Smith was insolvent, and that the result of such sale would be to 
hinder and delay the creditors of Smith in the collection of their 
debts and to defraud them out of the same, and that defendant had 
not paid said Smith for said goods, wares and merchandise obtained 
from him, the value of which was largely in excess of plaintiff's debt ; 
that defendants had mingled and confused the goods, wares and 
merchandise obtained by them from said Smith, with goods, wares 
and merchandise owned by themselves, so that the goods, wares and 
merchandise so obtained by them from said Smith could not be 
identified or pointed out by plaintiffs, or by the officer levying the 
attachment, and defendants refused, upon demand of said officer, to 
point out and identify the said goods, wares and merchandise so 
obtained by them from said Smith so that suid officer could levy 
said attachment upon them. 

“Second. The claimants join issue to this claim of plaintiffs in 
attachment, and say they deny all the allegations of the plaintiffs, 
and say that they bought the goods of Smith in good faith, paid 
for them in good and solvent notes their full value; not to hinder 
ordeclay Smith’s creditors in the collection of their debts, but be- 
lieving that he was in solvent circumstances and that this amount 
of money would more than pay every dollar that said Smith owed; 
that their real purpose in purchasing the goods was to provide for 
debts on which they were security of $3,100, and to enable them 
to collect certain amounts due Smith which they held as collateral 
to their being his guarantors, and which they believed could be best 
collected by carrying on business at the stand of said Smith, and 
that the $3,500 would pay every debt he owed, and the notes 
were given in aid of instead of to hinder or delay the payment of 
his debts. 

“They likewise deny that the goods levied on in this cause and 
under this attachment were ever the goods of Smith, except a very 
small portion of them, and so many as were, were bought by claim- 
ants before the attachment was levied and were in their possession.” 

On the issues thus joined a trial was had, which resulted in a ver- 
dict and judgment for the appellees, Brown & Brown. 














182 Sericson & Co. v. Brown & Brown. [Galv., Term, 





Opinion of the court. 





LT 


The court gave the special charge found in the syllabus, which 
was assigned as error. 


Boon & Cobbs, for appellants, cited: It. S., p. 30; id., 363, art, 
2465; id., Appendix, p. 7; Mosely v. Gainer, 10 Tex., 393; Waleott 
v. Brander, 10 Tex., 419; Edrington v. Rogers, 15 Tex., 194; Mills 
v. Howeth, 19 Tex., 257; Edmundson v,. Silliman, 50 Tex., 106; 
Cox v. Miller, 54 Tex., 17. 


ITutcheson & Carrington, for appellee. 


Wuu1e, Cuter Justice.— The special charge given by the court 
below at the request of appellants holds in effect that a debtor in 
failing circumstances may dispose of his property for a valuable con- 
sideration, and place it beyond the reach of his creditors, provided 
he intends to use the money received for it in the payment of hig 
debts. That such an intention expressed to the purchaser will save 
the sale from being held fraudulent and void, whether any provision 
was made to secure the purchase money to his creditors or not. In 
fact that it will be upheld though the consideration is paid to the 
vendor, and it is left to his option whether he will distribute it 
amongst the parties for whom it was intended, or take the bene- 
fit of it himself. 

It is difficult to perceive upon what principle such a doctrine can 
be sustained. If the transfer was a mere exchange of one piece of 
property for another of about the same value, or if the considera 
tion was to be paid by the purchaser directly to the creditors of the 
vendor, there might be some reason to support the doctrine. 

But when the consideration is money or negotiable notes, and it 
is paid or transferred into the vendor’s hands, we cannot see what 
guaranty the creditors have that the good intentions of the pur- 
chaser will be carried out. He has exchanged property which they 
could have subjected to their debts for that which is beyond their 
reach, either by execution or garnishment. They are at his merey, 
and he can dictate such terms as he may find best for his owa 
interest. 

The law will not allow an insolvent debtor thus to withdraw 
from the reach of his creditors property which they can readily 
have subjected to their claims, and in place of it substitute a mere 
chance of payment dependent upon his own discretion and con 
venience. 

If such were the law, all check upon fraudulent conveyances would 
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be destroved. Any insolvent debtor disposed to defraud his credit- 
ors could easily do so by expressing, at the time of selling, his inten- 
tion to devote the proceeds of the property sold to the payment 
of his debts; and proving by his own oath in court, if it became 
necessary, that such was his intention, and that the purchaser was 
informed of this fact. No knowledge on the part of the vendee 
that his vendor was deeply involved in debt, and that his creditors 
were pressing him and about to seize his property, and that he was 
selling for the purpose of putting it beyond their reach, would vitiate 
the sale, provided the intention to devote the purchase money to the 
payment of debts was made to appear, no matter whether that 
intention was ever carried out or not. 

It is urged that in the present case it was proved that all the 
notes received by Smith for the goods were used in the payment of 
his debts. 

That may be so, but the charge does not require the purchaser to 
see that the money is applied to the payment of the seller's credit- 
ors, but leaves that to the latter’s own discretion. The jury may 
not have been satisfied with the proof as to the appropriation of the 
notes, and yet under the charge they could not have set aside the 
sale. 

Whether the facts as to the disposition of the notes as detailed by 
Smith were sufficient to show a proper application of them, is not 
necessary for us now to decide. It would seem, however, that a 
mere general statement that he conveyed them to his creditors to 
pay his debts, which appears to have been the extent of his testi- 
mony on that subject, is hardly sufficient. Some proof should have 
been made as to the persons who received them and the character of 
the debts paid, and the date of the accrual of these debts, and the 
amount paid on each, so that the jury might determine as to whether 
or not the money went to just and proper creditors, and good faith 
Was exercised in its distribution. 

We do not, however, undertake to decide whether or not any 
application of these notes would have saved the sale to Brown & 
Brown from being held fraudulent. Some respectable courts have 
held that when the consideration is applied to the payment of 
debts, the sale, under circumstances like the present, will be upheld. 
Avery v. Johann, 27 Wis., 246; Green v. Gantum, 19 N. J. Eq, 
105; Gregory v. Harrington, 33 Vt., 241. 

It has been held to the contrary in Mississippi (Farmers’ Bank 
v. Douglass, 11 Sm. & Marshall, 469), and it would seem difficult to 
uphold such a sale when, as in the present instance, payment is made 
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in negotiable promissory notes, payable at future times, which post. 
pone satisfaction of the creditors’ demands to distant dates, deprive 
them of a present enforcement of their debts, and make their ulti. 
mate collection depend on the continued solvency of the maker of 
the notes. Such transactions, too, should be considered in referenee 
to our assignment law, which may have the effect to render them 
illegal. We do not feel called to pass upon these questions, although 
they may arise upon another trial; for they have not been argued, 
and no authorities bearing upon them have been cited ‘in the briefs 
of either party. 

For the disposition of the present appeal it is sufficient to say that 
the special charge as given the jury does not require the purchaser 
to see to the application of the purchase money, and was clearly 
erroneous. For this error the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED, 


[Opinion delivered February 19, 18S+4.] 





Watrs & WerrmpeMEYeER v. STATE EX REL. JOWERS. 


(Case No. 1567.) 


os 


. COTTON WEIGHERS.— One who kept scales in a city on which to weigh prod- 
uce, who solicited orders to weigh upon them, and who was not the official 
public weigher, was not liable on a quo warranto to the official weigher, on 
account of weighing produce under written instructions from the owners 
thereof. Such a person had the right under the law to keep scales for 
weighing in a city; to pursue the business of a private cotton weigher, and 
to solicit such business on private orders as he was allowed to receive. 


Arrrat from Anderson. Tried below before the Hon. Peyton 
F. Edwards. 


The opinion states the case. 
Frank Reeves, for appellants. 
Thos. B. Greenwood, for relator. 


Witwer, Carer Justicr.— This was an information in the nature 
of a quo warranto, brought by the state of Texas upon the relation 
of W. G. W. Jowers, for the purpose of ousting the appellants from 
the office of public weigher of the city of Palestine, which, it is 
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alleged, they were using and enjoying without authority of law. 
The relator had been duly elected to the office and was disch: arging 
its duties and receiving its emoluments; and he avers that the ap- 

ants were at the same time exercising all the rights of a public 
weigher, and had intruded into an ollice which he alone had the 
right to hold and enjoy. 

Watts & Weidemeyer, among other things, pleaded that they 
jaid no claim to the office, but weighed such cotton and other prod- 
uce as they were requested by the owners to weigh, and did so in 
a private and not in a public capacity. 

The facts proven upon the trial showed that appellant Watts had 
held the office of public weigher down to the date at which Jowers 
ualified, and during that time had used certain blanks, which, when 
properly filled, contained a request to him to weigh certain specified 
articles of produce. That these blanks were addressed to him as 
public weigher, and the certificate at the foot of these blanks showed 
the manner in which he had complied with the request, and were 
signed by him officially. Jowers, since his induction into office, had 
used the same kind of blanks, which were directed to him and signed 
by him in his official capacity. Watts had never since Jowers came 
into office laid any claim to it, but had formed a partnership with 
Weidemeyer, and the firm had placed a pair of scales upon the 
railroad platform at Palestine, and weighed cotton for such persons 
as requested his services in that respect. He had changed his 
blanks, and ever since his term of office expired they had been 
directed to Watts & Weidemeyer, and signed by them, but not in 
any official character whatever. 

The cause was submitted to the judge below, who rendered a 
judgment of ouster against the appellants, entered up a fine of one 
cent against them, and directed their scales to be removed from the 
platform. From this judgment the present appeal is taken. 

The first section of the act of April 19, 1879, as amended by the 
act of April 12, 1883, after providing for the appointment and elec- 
tion of public weighers, further provides that nothing contained in 
the act “shall be construed so as to prevent any other person from 
weighing cotton, wool or hides when requested so to do by the 
owner or owners thereof.” Acts of 1883, pp. 83, S4. 

This act does not purport to alter or amend the seventh or eighth 
sections of the act of 1879, but leaves them as originally enacted. 
The seventh section prohibits, under penalties, any person other 
than a public weigher or his deputy from weighing any cotton, 
Wool, etc., required to be weighed, sold or offered for sale in any 
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city having a public weigher duly qualified. The eighth seotion 
renders it unlawful “for any factor, commission merchant, or any 
other person or persons, to employ any other than a regularly ap. 
pointed and qualified public weigher or his deputy to Weigh” got. 
ton, wool, etc., required to be weighed, sold or offered for sale jn 
any city having a public weigher duly qualified, etc. A violation 
of this section subjects the guilty party to damages at the suit of 
the public weigher in any court having jurisdiction of the subject 
matter. 

This section also contains a proviso as fo'lows: “ Provided, any 
owner shipping any produce named in this act to any town or city 
having a public weigher may, by written instructions, authorize hig 
factor, commission merchant or agent to have such produce weighed 
by private weighers if he prefers so to do, and in all such cases the 
prohibitions and penalties embraced in this section and in the pre 
ceding section shall not apply.” 

It was the intention of the seventh and eighth sections of the aet 
of 1879 to prohibit factors and commission merchants or other per 
sons, except the owner of the produce, from having it weighed by 
any but a public weigher. It was intended to allow the owner to 
have it weighed by a private weigher; but for that purpose he must 
follow the plan prescribed by the act, viz., give written authority 
to his factor, commission merchant or agent, and this would justify 
the latter in making the employment and save him and the private 
weigher from the penalties prescribed in the two sections. The 
agent coull not, of his own motion, employ the private weigher; 
neither could the owner do so. The authority must be granted by 
the one and the emp.oyment made by the other. 

For the purposes of this case it is not essential for us to decide 
whether the amendment of the first section of this statute by the 
act of 1883 changed the law in this respect or not. . It certainly 
does not interfere with the right of the owner of produce to have 
it weighed by private persons, but if it has any effect allows that 
to be done by a direct request of such owner without the interven 
tion of a factor or commission merchant. But we do not now pass 
on that question, as it is not necessary for a decision of this appeal. 

The law then permits private parties to weigh cotton shipped to 
a city, under certain circumstances, forbidding it if these do not 
exist. The appellants, if requested by a factor, who exhibited the 
written instruction to that effect of the owner, were authorized to 
weigh the produce covered by such instructions, and as to it their 
powers were as great as those of the relator himself. This being 
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the case, We can see no reason why they should not be allowed to 
ursue the occupation of private cotton weighers, solicit business of 
the kind they were allowed to receive, and make the necessary 
preparations to comply with a legal request for their services in 
that respect, their business being confined to cases in which private 
weighing was allowable. There would certainly be no illegality in 
their soliciting owners in person or by letter for such employment, 
or in seeking it from factors who had received the necessary written 
instructions. The form or manner of the solicitation cannot bea 
matter of importance, and we therefore see no impropriety in their 
holding themselves out to the world as persons willing to do an act 
which the law expressly authorizes them to do. 

In order to perform such a duty when properly requested, it was 
necessary that they should be provided with scales, and have them 
located at a convenient place, and the fact that the appellants were 
thus provided in this instance showed no intention on their part of 
usurping the functions of the public weigher. They laid no claim 
to the office, and, so far as the proof shows, exercised none of its 
duties except in so far as they were concurrent with those which as 
private weighers they were entitled to perform. There is no proof 
that they at any time weighed cotton or other produce which they 
had not been requested to weigh by a factor who was authorized by 
his principal to employ them. And if they had in some instances, 
or ina majority of them, the law pointed out the remedy to be pur- 
sued by the public weigher as well as by the state authorities for 
such an infraction of its provisions. They might be punished for 
the wrongful acts committed by them, but not deprived of power to 
do such as were expressly authorized; which latter was the effect 
of the judgment below in the present case. 

The object of the statute was to protect owners of produce from 
the fraudulent conduct of their factors and agents in rendering 
a false account of the weights of produce shipped to them. By 
allowing owners to select private weighers, it permitted them to 
waive their rights in this respect. The owner might repose more 
confidence in a private than a public weigher, or be able to have the 
work done at a lower rate by the former. But if parties are to be 
prevented from acting as such private weighers on the ground that 
they possibly go beyond the limit allowed by law, and usurp some 
of the powers of public weighers, the owners of produce will be de- 
prived of the privileges thus intended to be secured to them. It must 
have been the contemplation of the statute that just such an occupa- 
tion as the one pursued by appellants would grow up under its pro- 
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visions, for it requires some such preparations as they made in order 
to be ready or able to comply with the request of parties to Weigh 
such articles of produce as are mentioned in the statute. That they 
used blanks for the convenience of themselves and their employers 
furnishes no proof of their usurpation of the oflice of publie Weigher 
unless they purported to be used in an olficial capacity. 

We think the court below erred in rendering judgment against 
appellants. The judgment is therefore reversed and here rendeped 
in their favor at the costs of the relator. 


ItEVERSED AND RENDERED, 


[Opinion delivered February 19, 188+4.] 
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R. L. Anperson v. Marrinpate & Scuutrz. 
(Case No. 1891.) 


1, CHARGE ON WEIGHT OF EVIDENCE.—In a suit brought by appellant for com. 
missions claimed in sellin s flour, it was a controverted point whether appel. 
lant should be paid twenty cents per barrel, or $20 a car-load, about which 
the evidence was conflicting. The following instruction was given: “If 
the jury believe, from the evidence, that a contract exis:ed between the 
parties prior to 1879, an continuing during that year, by which R, L 
Anderson was to be paid $20 per car-load, consisting of one hundred barrels, 
and if you believe that after such contract had been in existence, and of 
performance, the number of barrels shipped in each car was increased, 
and if Anderson was notified of such increase without his making any de 
mand for extra compensation, then you are charged that the fact of an 


increase in the number of barrels stored in each car would not of itself . 


change or alter the original contract. And if the original contract was that 
the parties shoull receive compensation by the car load, the. mere fact 
alone of an increase in the number of barrels sent in a car would not en- 
title him to charge or receive commissions by the barrel.” Held, thatit was 
not a charge upon the weight of evidence. 


Arreat from Galveston. Tried below before the Hon. Wm. HL 
Stewart. 

Suit brought by R. L. Anderson against Martindale & Schultz for 
the balance of an account for services rendered by Anderson in sell- 
ing flour for Martindale & Schultz under a contract with them, 
wherein (as claimed by Anderson) it was agreed that he should be 
paid at the rate of twenty cents a barrel for all flour shipped by 
Martindale & Schultz to the Texas trade after employment of 
Anderson, from January, 1878, to the 29th of June, 1881; the de 
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fendants M. & S. claiming that the contract between the parties 
was that the compensation should be $20 per car-load for flour 
shipped under the contract with Anderson, the issue between the 

rties being substantially whether the contract was for compensa- 
tion by the barrel or by the car-load. Verdict in favor of Martin- 
dale & Schultz. 


McLemore & Campbell, for appellant, cited: Drinkard v. Ingram, 
1 Tex., 650; R.S., art. 1317, p. 209; Howerton v. Holt, 23 Tex., 51; 
Bailey v. Mills, 27 Tex., 438; Kimbro v. Hamilton, 28 Tex., 560; 
7. & P.R. W. Co. v. Murphy, 46 Tex., 357; Sparks v. Dawson, 
47 Tex., 189; Willis v. McNeill, 57 Tex., 479. 


Waul & Walker, for appellees. 


Wii, Curer Justice.— Only one of the assignments of error is 
relied on for a reversal of the judgment rendered in this cause. 
This relates to the special charge given at the request of the de- 
fendants. The objection made to it is, that it assumes facts as 
poved which had not been established, and that it is a charge on 
the weight of evidence. 

Without going into a detail of the testimony, which is conflicting 
upon almost every point, it is sufficient to say that the witnesses for 
defendants (who appear to have been believed by the jury) proved 
that the contract was as alleged by the defendants, viz., $20 for each 
cat-load, and not twenty cents for each barrel sold. They also 
proved that all parties acted upon this version of the contract for a 
long period of time; and that, after the railway companies began to 
allow more than one hundred barrels to be shipped in a car, the 
parties still dealt and settled upon a basis of $20 for each car-load, 
no matter what was the number of barrels the car contained. 

The evidence of plaintiff was directly to the contrary. 

The court, after having in its main charge fairly left to the jury 
to decide as to the credibility of the witnesses, gave, at the request 
of the defendants, the charge to which the objection was raised. 
There was a sufficient basis for the hypothesis of the charge, if the 
defendants’ witnesses were to be believed, and we do not think that 
it was an instruction upon the weight of evidence. 

The charge merely tells the jury, in effect, that a certain fact, if 
proved, would not of itself raise a conclusive presumption that the 
contract was as claimed by the plaintiff, or require a settlement 
upon the terms contended for by him; that they would be author- 

































































eer ee a 


ee ss 


ease 
== 


— 


eS 


= 


eS 


$2 ee 


190 Perkins vy. Heres or Bares. 


[Galy. Term, 


—————__ 





Syllabus. 





a 
ized to take into consideration certain other facts, if they were 
proved, as tending to rebut such presumption. He did not tell 
them what force or weight was to be given to any facts claimed to 
have been proved by either party. ILowerton v. Holt, 23 Tox 
51. He did tell them, in substance, that no conclusive inference 
must be drawn from a state of facts supposed to be in evidence 
without taking into consideration other circumstances detailed by 
the witnesses, provided they believed them to be true. Hurt » 
Evans, 49 Tex., 318. 

It was virtually a charge to look to the whole evidence, so far as 
they gave credit to it, to determine the nature of the contract and 
the rights of the parties under it, and not to one particular circum. 
stance alone which might lead them to a different conclusion. Thi 
did not withdraw any question of fact from the jary, nor place 
undue stress upon one portion of the evidence rather than another, 
Hamilton v. Brooks, 51 Tex., 146. 

The charge is not subject to the objections made to it, and, as 
no other complaint except the giving of this instruction to the jury 
is complained of, the judgment is affirmed. 

AFFIRMED, 

[Opinion delivered February 19, 1884.] 





Joun W. Perrys v. [lems or Jacop Bates. 
(Case No. 1790.) 


1. APPEAL BOND.— The supreme court has no power to dispense with the ex- 
press conditions prescribed by statute for an appeal bond; and it is held that 
the appeal must be dismissed because of the omission of the condition forthe 

PY 
payment of damages awarded by the supreme court, though the case is one 
in which the court could not, in any event, assess damages against the 
appellant. 


Arrrat from Brazoria. Tried below before the Hon. Wm. i. 
Burkhart. 

The opinion states the nature of the motion made to dismiss and 
the grounds existing in support of it. 


Eugene J. Wilson, for motion to dismiss. 


Ballinger, Mott & Terry, contra. 
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Wu, Curer Justice.— Among other reasons assigned by appel- 


lant for a dismissal of this cause is the alleged want in the appeal 
pond of the conditions prescribed by the statute. The only con- 
dition which is lacking is that which binds the obligors to see to 
the payment by the appellant of all such damages as this court may 
award against him. Whilst the present seems to be a case in 
which we could not in any event assess damages against the 
appellant, yet we have no power to dispense with this express con- 
dition provided by the statute. If so, one condition might be dis- 

nsed with in one case, and another in a different case, until there 
would be no uniformity whatever in appeal bonds, and no certainty 
as to what would be the fate of such instruments when they reached 
this court. 

The statute prevents all this by prescribing a form that may be 
easily followed by merely copying its language, and there is no ex- 
cuse for a failure in preparing such instruments. 

This precise point was before the court in Reid v. Fernandez, 52 
Tex., 381, and the appeal dismissed for the same cause. Referring 
to the reasons found in the opinion in that case, and to the notice 
given that a more strict compliance with the statute would be re- 
quired in the future, we hold the present bond insufficient and the 
appeal is dismissed. 

DisMissED. 

[Opinion delivered February 21, 1884.] 





Autce Youna v. W. P. Youna. 
(Case No. 1635.) 
1, Divorce — PARDON — COMMUTATION OF PUNISHMENT.— The legal effect of 
the commutation of the punishment adjudged against one convicted of a 
felony is not equivalent to a pardon of the offender, so as to relieve hm or 


her of the consequences attached to a conviction by the statute in a suit for 
divorce, 


Arrrat from Bell. Tried below before the Hon. L. C. Alexander. 

On September 10, 1877, Alice Young instituted suit in the district 
court of Bell county against W. P. Young to procure a divoree and 
for the recovery of certain real and personal property. On April 
10, 1880, plaintiff filed her first amended original petition, and in 
addition to her original cause of action pleaded as cause for divorce 
that on October 24, 1877, defendant was convicted of the crime of 
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a 
incest with her daughter (she, the plaintiff, not appearing as a wit 
ness against him), and the punishment was assessed at two year 
danflnement in the penitentiary; that his appeal from that judg. 
ment. of conviction was dismissed by the court of appeals on De 
cember 2, 1877; that on April 26, 1878, sentence was pronounced 
upon him in accordance with the judgment; that defendant had 
been confined in the state penitentiary in accordance with said gep. 
tence, and had not been pardoned. 

Defendant’s pleadings consisted of general demurrer and denial, 
and plea that be had been pardoned by the governor of the state of 
Texas before first amended petition had been filed. Defendant's 
demurrer to petition was overruled; plaintiff withdrew from the 
jury all questions as to property, and introduced evidence to estab 
lish the alleged conviction and sentence of the defendant for the 
crime charged against him, and that he was delivered at the peni- 
tentiary in pursuance thereof on the 5th day of May, 1878. 

Defendant offered in evidence a copy of the proclamation of the 
governor of the state commuting the punishment to which he was 
sentenced from two years to the period of one year and six months, 
to which the plaintiff objected because it was not a pardon of the 
governor for the offense, which objection was overruled. Diaintiff 
excepted, and the evidence was introduced to the jury. According 
to the terms of the proclamation the term of imprisonment was 
computed from the date of defendant’s entrance upon the prison 
rolls; which term expired the 5th day of November, 1879. 

The court instructed the jury that the proclamation of the goy- 
ernor operated as a pardon of the defendant from the time the term 
limited in it expired, and that if he served in the penitentiary for 
that term, and it expired before April 10, 1880 (the date of filing 
plaintiff's amended petition), they would find for the defendant, 

The plaintiff asked the court to instruct the jury that a commuata- 
tion of punishment was not a pardon; and that if they believed 
from the evidence that defendant W. P. Young was convicted of a 
felony twelve months before the amendment was filed, setting up 
said cause of action, and had served in the penitentiary in accord- 
ance with his conviction and sentence, they would find for the 
plaintiff 

Verdict and decree for the defendant. 


A. M. Montriete and Harris & Saunders, for appellant. 


No briefs on file for appellee. 
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Wacker, P. J. Com. App.— The decisive question in this case is 
whether the legal consequence of a commutation of the punish- 
ment by the governor of the state is equivalent to a pardon of the 
offender for the crime of which he has been convicted, so far as the 
one or the other relates to the subject of divorce under our laws. 
The statute regulating divorces, which was in force when the defend- 
ant was convicted of incest, and has continued still to be so, among 
other grounds anthoriting the granting of divorces embraced the 
fol lowing, viz.: “In favor of either the husband or wife, when the 
other shall have been convicted, after marriage, of a felony and 
imprisoned in the state prison; provided, that no suit for divorce 
shall be sustained because of the conviction of either party for 
felony until twelve months after final judgment of conviction, nor 
then if the governor shall have pardoned the convict; provided, 
that the husband has not been convicted on the testimony of the 
wife, nor the wife on the testimony of the husband.” 

Section 11, art. 4, of the constitution of 1876 provides that: 
“Tn all criminal cases, except treason and impeachment, the gov- 
ernor shall have power, after conviction, to grant reprieves, commu- 
tations of punishment and pardons.” 

“A pardon is an act of grace, proceeding from the power in- 
trusted with the execution of the laws, which exempts the individ- 
ual on whom it is bestowed from the punishment the law inflicts for 
acrime he has committed.” Bouvier’s Law Dic. (word “ Pardon”). 
“ Pardon — forgiveness of a crime, remission of punishment. . 
The effect of a pardon is to make the offender a new man (novus 
homo), to acquit him of all corporal penalties and forfeitures an- 
nexed to the offense for which he obtains pardon, and not so much 
to restore his former, as to give him new credit and capacity.” 
Wharton’s Law Dic. (word “ Pardon”). “As human actions are 
necessarily imperfect, the pardoning power must be vested some- 
where in order to prevent injustice when it is ascertained that an 
error has been committed.” Bouv. Law Dic., see ¥ Pardon.” 

Commutation of prothment is thus defined by Bouvier — word 
“Commutation:” “The change of a punishment to which a per- 
son has been condemned into a less severe one. This can be granted 
only by the executive authority in which the pardoning power re- 
sides.” Wharton’s definition is, in substance, the same. 

It is clear from the definitions thus given of a pardon and of the 
commutation of punishment that they essentially differ in their 
nature from each other, and that they differ no less in their moral 
constituents tian in their immediate material and physical conse- 
VoL. LEXI — 13 
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quences. A pardon, in its nature, is wholly exculpatory of the con. 
vict’s criminality; remits the punishment, and, as it were, renews 
the man and rehabilitates him in the garb of innocence and respect. 
ability for the purposes of civil life, whilst a commutation of pun. 
ishment in effect reatfirms his adjudged guilt, and simply mitigates 
the severity of its penalty; and when the convict shall have satisfied 
the milder punishment which clemency has prescribed, he remaing 
attainted with whatever disabilities the law may have attached to 
his conviction, and he continues to rest under the obloquy that his 
conviction of the crime entailed upon him. Consequently, although 
one convicted to a term of service in the penitentiary shall have the 
extreme period to which he has been sentenced diminished by ex. 
ecutive favor, when he shall have served its designated period, he 
leaves his cell only as a discharged convict —his crime expiated 
under the satisfied law, but without having received from executive 
authority forgiveness of his crime, a remission of its punishment, or 
any other indication than that of simple mercy of his supposed in- 
nocence or moral worth. 

In no proper sense could he be deemed a pardoned convict. The 
statute regulating divorces enacted May 27, 1876, made no provision 
extending exemption to convicts whose punishment may be com- 
muted, and in view of the manifest difference between a pardon and 
a commutation of punishment, it is, we think, a rational conclusion 
to adopt, that the legislature did not mean to extend the benefits of 
the provisos of the clause of the statute that has been quoted to 
operate upon others than such as had received pardons. 

The first proviso, “that no suit for divorce shall be sustained 
because of the conviction of either party for felony until twelve 
months after final judgment of conviction, nor then, if the gov- 
ernor shall have pardoned the convict,” was doubtless inserted from 
a careful solicitude and regard for the sacredness of the marriage 
relation and the jealous concern of the law to preserve it inviolate 
against every reasonable chance which might exist, notwithstanding 
the conviction, that by possibility circumstances might, within one 
year from that time, develop the existence of error in its procure- 
ment, or other sufficient cause to induce the chief magistrate to 
pardon the convict. We can perceive no reason for conjecturing 
that such a proviso as that would have been made for the purpose 
of embracing those whose punishments had merely been ameliorated 
by commutation; and, besides, if the commutation of the punish- 
ment for a felony — confinement in the penitentiary — is the equiv- 
alent of a pardon, if one should be convicted for a long period, say 
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twenty years, and should during the first twelve months of his con- 
finement receive a commutation to a term of one-half that period, 
the result must follow that a divorce must be denied to the spouse 
of the convict. Such a result could not have been contemplated by 
the law-maker as must follow from such an interpretation of the 
statute. 

The learned and able judge who tried the case below seems to 
have laid stress upon the fact that the term limited by the terms of 
the commutation had expired before the plaintiff filed her amended 
petition, and that the proclamation of commutation was effective 
as a pardon at the time when the defendant had completed his term 
of service under it. £ converso, it would seem to follow, that if 
the term of service under the commutation had not expired at the 
filing of the amendment, or had not expired at the time of the trial, 
that “the proclamation of commutation would not have been effective 
asa pardon, and that the plaintiff would have been entitled to a. 
divorce. 

This construction would be to make it operative as a pardon, not 
from the date of its being granted, but at the time when the de- 
fendant would be enlarged from his confinement. To this construc- 
tion we cannot agree; if it is to be regarded as a pardon it becomes 
such when it is issued, although the convict may not be released 
under its operation until the time limited in it shall have expired. 
The character and quality of the executive act is impressed upon 
it when it is performed by him, and they are not determined by 
the circumstances and the period of time to elapse during its 
enforcement. 

Under the rule followed by the judge below there would be but 
little opportunity in many cases of commutation for its application, 
especially where the terms of confinement were long periods of 
time; and consequently the law, in its operation, would be exceed- 
ingly unequal and partial. Under the construction that was given 
in the court below a divorce would be denied in those few and ex- 
ceptional instances where the convict’s term had been commuted to 
so short a period that he would have served the time prescribed by 
the commuta tion before the complaining party had filed his or her 
petition alleging the conviction of a felony, or before the time of the 
trial for fea as the case might be; and the divorce might be 
granted in cases where the punishment had been, in fact, commuted 
before the filing of the petition for divorce, or before the time of 
trial, but the convict’s term under the commutation not then com- 
pleted. Yet in either of the cases supposed, if the commutative act 
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of the governor is to be regarded as one which the legislature jp. 
tended should have the effect to preserve the continuance of the 
marriage relation of the parties, a divorce would not be decreed in 
either case, and the consequence would follow that the benefits of 
the ground for divorce contemplated by the law would be afforded 
to those complainants whose connubial partners could not obtain g 
commutation of punishment, but would be denied to such whose 
husbands or wives, as the case might be, whose punishments were 
commuted, even though the term of the convict under the commu 
tation might continue for a period beyond the limits of the reason. 
able expectation of life of the complaining party. The law evidently 
did not contemplate any such results as these, but it was intended 
for the benefit of those to whom a pardon should be extended. It 
contemplated that a pardon for the offense committed would be 
granted to such persons as deserved executive interposition to relieve 
them from a judgment that was founded, perhaps, in injustice, error, 
or concerning which conviction there existed circumstances that 
rendered the convict a proper subject to be returned again to society 
as a worthy member of his or her family. The legislative intent 
was to preserve the marriage relation as to those convicts who might 
receive pardons within the reasonable period designated by the law, 
but it did not embrace those whose punishment was merely com- 
muted. 

The court erred in admitting the proclamation of commutation; 
also, in the charge given, and in the refusal of the instructions asked 
by the plaintiff; and for these errors the Judgment is reversed and 
the cause remanded. 

RevERSED AND REMANDED. 


[Opinion adopted February 27, 1884.] 


James W. Datuas vy. Tue G., Con. & S. F. Ry Co. 
(Case No. 1674.) 


1, DAMAGES — INJURY FROM NEGLIGENCE OF CO-EMPLOYEES.— A railroad com- 
pany is not liable in damages for injury inflicted on one of its servants re- 
sulting from the performance of duties incident to the employment; nor is 
it liable for injuries resulting from the negligence of a co-servant, unless it 
be shown that such co-servant was incompetent and unworthy of trust, and 
that the company knew it. 

2. Same.— An employee of a railway company, employed by the month to 

watch its ties along the road, to prevent their destruction, went in obedience 
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to orders from his employer to procure a deed in favor of the company, and 
voluntarily got on its train, and after performing the duty was voluntarily 
returning on its train, when the train was thrown from the track and the 
employee injured. J/eld, that there was no error in a charge which in- 
structed the jury that under such circumstances, no other facts being 
shown, the company was not liable in damages. 

3, NEGLIGENCE.— The negligence of a servant of one grade is as much one of 
the risks incident to employment by a railway company as the negligence 
of the servant of any other grade, and it cannot be held that a servant con- 
tracts to run the risk of negligent acts and omissions on the part of one 
class of servants and not those of another class. Any other rule would be 
violative of sound public policy. 

4, Same.— In the main the authorities agree that the above rule is applicable to 
servants who, though employed in the same general business, have their 
service in distinct branches of it. Following Cooley on Torts, and cases 
cited. 

5. CASES REVIEWED.— The cases of H. & T. C. R’y Co. v. McNamara, 59 Tex., 
255; G., H. & S. A. R’y Co. v. Lempe, 59 Tex., 19, and T. & P. R’y Co. wv, 
Kirk, referred to as not announcing a doctrine different from the decision 
in this case. 

6, CHARGE OF COURT.— See statement of case for instructions given by the 
court in which, when considered with reference to the facts of the case, as 
disclosed in the statement and opinion, there was no error, 


Arreat from Washington. Tried below before the Ilon. I. B. 
McFarland. 

Suit instituted by appellant. The petition alleged in substance 
that plaintiff had been employed by defendant to guard the prop- 
erty of defendant, and especially to find out who had burned and 
destroved a lot of ties, and to prevent the burning and destruction 
of other ties and property of defendant along its railroad and right 
of way from the Yegua creek to the town of Caldwell in Burleson 
county. That in the discharge of said duties he was required to 
ride on horseback along the line of road from the end of the track, 
then about ten miles north of Brenham, to the town of Caldwell. For 
this service he was paid $100 per month, and the board of himself 
and horse; that on the occasion of the accident he had been ordered 
to perform other and different service from that above mentioned, 
which service required him to ride on defendant’s construction train ; 
and while so riding he was injured by the cars being thrown from the 
track. Alleged negligence in the management of the train and 
sought to recover damages for his injuries. 

Defendant filed general and special demurrers, general denial, and 
pleaded specially that plaintiff was a servant and employee and 
could not recover for negligence of a fellow-servant; that he went 
on the construction train voluntarily, without being required to do 
80; that the train was well manned with competent, skilful and sober 
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employees; that there was no negligence; that plaintiff had been 
accustomed to ride on the construction train voluntarily and against 
his orders, well knowing the danger, etc. 

Verdict and judgment for defendant. 

The plaintiff went on the train to Brenham, and having procured 
the execution and acknowledgment of a deed for appellee, in hig 
employment, he on the morning of August 25, 1880, got on the de. 
fendant’s train of cars at Brenham to return to Caldwell to have the 
deed recorded. The train consisted of a locomotive and nine flat. 
cars loaded with railroad iron, spikes and other material, and was in 
charge of the engineer, Sol Bills, and there were also two brakemen 
on the train. The plaintiff with four or five other persons got on 
the rear car and remained there until thrown off. When the train 
got about ten miles north of Brenham a cow was run over, and several 
cars, including that on which the plaintiff was riding, were thrown 
from the track and the plaintiff was very seriously injured. His 
right thigh was broken and the bone split, and he was also badly 
bruised and hurt, and had never recovered from said injuries. 

The court charged the jury, among other things, as follows: 

- . . & The railroad company, as a general rule, would not be 
responsible for injuries received by one of its servants while in the 
regular discharge of his duties by an accident resulting from a 
danger common to the employment, nor would it be held answer- 
able for injuries resulting from the negligence of another of his co- 
servants, unless it shows that such other servant was incompetent 
and unworthy of trust, and that the company knew it. 

4. The jury will therefore determine from the evidence, first, 
whether the plaintiff Dailas, at the time he received the injury, was 
acting as a servant of the company. 

5. Upon this subject you are charged that if you believe, from 
the evidence, that the plaintiff Dallas was in the employ of the 
company watching its ties along said road, and that, while so em- 
ployed, he, in obedience to orders to proceed to a point a few miles 
from Brenham, and procure a deed in favor of the company from 
another party, voluntarily got on defendant’s train and went to 
Brenham, and, after having procured the deed as directed, he 
voluntarily started on defendant’s train to return to Caldwell, where 
the deed was to be recorded, he was acting in the employ of the 
company, and was then acting as a servant of the eompany, and can- 
not recover in this action. 

6. If, on the other hand, you believe from the evidence that plaint- 
iff was not acting as aco-servant of other employees and servants of 
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the company at the time he received the injury, and if you further 
believe from the evidence that the accident was caused by the neg- 
ligent conduct of the locomotive engineer, then you will find for 
plaintiff and allow him such damages as you may think him en- 
titled to under the proof, taking into consideration the age and 
strength of the plaintiff, and his ability to earn a living at the time 
he received the injury, as compared to his present condition, and 
the amount of injuries actually received, first giving the defendant 
credit for such amounts as have been paid to the plaintiff since the 
accident, in the way of wages, doctor’s bills, nurse hire, ete. 

The following charges were given at the instance of the de- 
fendant: 

1. Ordinarily an employee cannot recover damages of his em- 
ployer for injury received in his employment, through the negli- 
gence or carelessness of another employee. And the fact that the 
person injured may not be engaged in the same labor or line of 
employment with him whose negligence caused the injury does not 
change the rule of law, provided they in any manner co-operate in 
the same general business and are subject to the same general direc- 
tion and control. The real test of co-service is subjection to the 
same general control, and co-operation to secure a common result, 
if there is a natural or necessary connection between the different 
classes of service, such as necessarily brings the servants into contact 
with each other in the prosecution of their work, however dissim- 
ilar their occupation may be. Therefore, I charge you that if you 
believe from the evidence that the plaintiff was an employee of the 
defendant, and engaged to perform services connected with or in 
aid of the construction and extension of the defendant's railway 
north of Brenham, and that in the performance of his duties he was 
accustomed to ride without charge and at his own will upon the 
construction train of defendant along said line, and that he was so 
in the employ of the defendant at the time he was injured, you will 
find a verdict for the defendant, notwithstanding you may believe 
that the plaintiff's injuries were caused by the negligence of the 
locomotive engineer. 


Breedlove & Ewing, for appellant, cited: IL. & T. C. R. R. v. Me- 
Namara, 1 Tex. Law Rev., 245; T. & P. R. R. v. Kirk, 2 Tex. Law 
Rev., 214; Ph., ete. R. R. v. Derby, 14 How., 484; Kielley », 
Belcher Mining Co., 3 Sawy., 437; Shear. & Redf. on Negligence, 
§§ 108-110; Wood on Master and Servant, § 435, pp. 835-851, and 
authorities cited; Wharton on Negligence, § 230; Baird v. Pettit, 
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70 Pa. St., 477; Gillenwater v. Madison, ete., R. R., : Ind., 
O’Donnell v. Allegheny, ete., R. R., 59 Pa. St., 239; Ch. & N. w. 
R. R. v. Morander, 93 IIl., 802; C., B.& Q. R. R. v. Gregory, 58 Til, 
272; T. W. & W. f. R. v. O'Connor, 77 Ill., 391; Booth vw. B. & A 
R. R., 73 N. Y. 38; Braun v. Chicago, ete., R. R., 53 Lowa, 595; @ 
R. & I RR v, Henry, 7 Bradw., 322; Ill. Cen. R. Rv. Wolek 
52 Ill., ; Ford v. Fitchburg R. R., 110 Mass., 240; Lalor », 0. 
B. & 9 R R., 52 li., 401; Ryan v. Chicago, etc. R. R., 60 Ill, 
171. 


Ballinger, Mott & Terry, for appellees, cited: Robinson », Ry 
Co., 46 Tex., 540; R’y Co. v. Lempe, 1 Tex. Law Rev., 107 (59 Tex, 
19); Watson vw. R’y Co., 58 Tex., 434; I’y Co. v. Toppins, 11 Amer, 
& Eng. It. R. Cases, 222; Murphy v. R’y Co., 8 Amer. & Eng. R, 
R. Cases, 510; Harvey v. Ry Co., 8 Amer. & Eng. R. R. Cases, 515; 
onal v. Ry Co.,5 Amer. & Eng. R. R. Cases, 581; Ienry », 
R’y Co., 2 Amer. & Eng. R. R. Cases, 60; Thompson on Negligence, 
1026, 1031 : Story on Agency, 563, and note; Wood on Master and 
Servant, 835, 852; W harton on Negligence, sees. 229, 23 et seq.s 
S. & R. on Negligence, sees. 108, 109; Carter v. Jewett, 5 Amer. & 
Eng. R. R. Cases, 529; [olden v. Ry Co., 2 Am ar, & Bedi R. R. 
Cases, 94; Farwell v. R y Co., 4 Met., 49; Hayes v. R’y Co., 3 Cush, 
270; McDermott v. R’y Co., 30 Mo., 115; Wholan v. I’y Co. 8 
Ohio, 249. 


Wrst, Assoctate Justice.— Without setting forth at length the 
testimony, or even such portions of it as we regard as the most sig- 
nificant, we may content ourselves with saying that, under the facts 
detailed in evidence before them, the jury were justified in holding 
that the appellant was a co-employee with the engineer of the 
wrecked train at the time the injury was received. 

The road was then in course of construction at the point where 
the injury occurred. They both had as a common superior Mr. B. 
M. Temple, chief engineer, who had charge of the construction of 
this part of the road. The evidence clearly shows that the appel- 
lant, under his contract of service, felt himself bound, or at least 
consented, to perform such acts as the chief of construction or the 
chief’s immediate subordinates desired him to do. All sach acts, 
however, grew in a:measure out of his employment, and were more 
or less connected with the business of the construction of the road. 
He had been sent once to bunt mules that belonged to the company, 
and, we may presume, were used in the work of construction. Tis 
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chief once sent him to guard a lady passenger, put off at night at 
the end of the unfinished track. Other like acts are stated. 

The appellant was in fact a servant of the company for hire, en- 
gaged in an employment connected with the construction of the 
road. His immediate business was to preserve, look after, and pro- 
tect from theft or destruction, the ties of appellee, then being used 
in the construction and equipment of its road and road-bed; while 
the immediate business for the company, in which he was more 
directly employed when injured, was not connected with the pres- 
ervation of the cross-ties. It was, however, closely connected with 
and concerned the construction of the road, and his connection with 
the business then on hand grew out of his contract of employment 
with the road. He was, at the time of the injury, engaged by the 
direction of his employer in carrying to the county seat of Burleson 
county, for record, a deed just executed to the railroad company for 
the land covered by the railroad station called “ Lyons,” by which 
point, and over which land, the appellee was then engaged in the 
partially completed work of the construction of their road. 

In other words, we believe the court did not err in its main 
charge, taken as a whole, in the third, fourth, fifth and sixth para- 
graphs of it that are complained of, as to the relation in which the 
appellant, at the time of the injury, stood, under the evidence, to 
the servants of the appellee who were then engaged in running the 
construction train in question. 

Nor do we think, under the facts and circumstances of this case, 
there was any error in giving to the jury the first instruction 
asked by appellee. It was in the main a correct statement of the 
law on the subject, and Was applicable to the case made by the 
evidence. 

The general rule in relation to the liability of the master for 
injuries by a servant to a fellow-servant may be stated thus: A 
master is not liable to his servant for damage resulting from the 
negligence of his fellow-servant in the course of their common em- 
ployment, unless the servant causing the injury was incompetent to 
discharge his duty, or the servant injured was not at the time acting 
in his master’s employ ment. 

A master is, however, bound to take precautions to insure his 
servant’s safety; and if, through the absence of such reasonable pre- 
cautions, or through the breach of some duty incumbent on the 
master, or through the personal negligence of the master, the serv- 
ant is injured, the master is responsible. 

The rule as laid down by our court, on the subject of co-employees 
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and fellow-servants, will be found in Robinson v. The IL. & Tex 
Cent. R. R. Co., 46 Tex., 550, cited by appellee in its brief. There 
Judge Moore, speaking as the organ of the court, says: “Jt is 
urged that the general rule which holds that a servant cannot re. 
cover damages from the master for an injury sustained by reason 
of the neglige nce of a fellow-servant is not applicable in this Case, 
because the injury to appellant resulted from the negligence of the 
conductor for the time being, to whose direction and control appel- 
lant was subjected. For a time, as says Judge Cooley (Southern 
Law Review, April, 1876, p. 110), a strong disposition was mani. 
fested in some of the courts to hold to this view. We, however, 
agree with him that the negligence of a servant of one grade ig ag 
much one of the risks of f the business as the negligence of another; 
and it seems impossible, therefore, to hold that the servant contracts 
to run the risks of negligent acts or omissions on the part of one clasg 
of servants and not those of another class. 

“This, it is believed, is now recognized as the sounder and best ap- 
proved rule both on reason and “authority. Priestly v. Fowler, 3 
Mees. & W.,1; Coon vw. S. & U. KR. LR, 5 N. Y., 492; Warner », 
Erie , R. Co., 39 N. Y., 468; Columbus, ete., R. Co. v. Arnold, 31 
Ind., 174; Chicago, ete., R. Co. v. Murphy, 53 IIL, 336; 6 Cush, 
75; 32 4 473; 20 Md., 212; 23 Penn., 384.” 

Since the article of Judge Cooley, above referred to, was pub- 
lished, that learned jurist and author has devoted much time to the 
study of this question, and treats it quite fully in his work on 
Torts, published as late as the year 1880. In this work, pp. 542 
545, speaking of injuries resulting from the negligence of fellow- 
servants, he announces his views in the following language: “The 
rule which exempts the master from responsibility for injuries to 
his servants, proceeding from risks incidental to his employment, 
extends to cases where the injury results from the negligence of 
other servants in the same employment. Whatever controversy 
there may have been for a time, on this point, may now be said, by 
an overwhelming weight of authority, to have been thoroughly 
quieted and settled. Some disputes still remain which concern the 
proper limits of the doctrine, and what, and how many, are the 
exceptional cases. In some quarters a strong disposition has been 
manifested to hold the rule not applicable to the case of a servant 
who, at the time of the injury, was under the‘general direction and 
control of another who was intrusted with the duties of a higher 
grade, and from whose negligence the injury resulted. But it cam 
not be disputed that the negligence of a servant of one grade is as 
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much one of the risks of the business as the negligence of a servant 
of any other; and it seems impossible, therefore, to hold that the 
servant contracts to run the risks of negligent acts and omissions on 
the part of one class of servants, and not*those of another class. 
Nor on grounds of public policy could this distinction be admitted, 
whether we consider the consequences to the parties to the relation 
exclusively, or those which affect the public, who in their dealings 
with the employer may be subjected to risks. Sound policy seems 
to require that the law should make it for the interest of the serv- 
ant that he should take care not only that he be not negligent 
himself, but also that any negligence of others in the same employ- 
ment be properly guarded against by him, so far as he may find it 
reasonably practicable, and be reported to his employer, if needful. 
And in this regard it can make little difference what is the grade of 
the servant who is found to be negligent, except as superior author- 
ity may render the negligence more dangerous, and consequently 
increase at least the moral responsibility of any other servant, who, 
being aware of the negligence, should fail to report it. 

“It has also sometimes been insisted that the law should exclude 
from the scope of the general rule the case of a servant injured by 
the negligence of another, who, though employed in the same gen- 
eral business, had his service in some distinct branch of it; as in 
the case of a laborer on the track of a railroad, injured by the care- 
lessness of an engine-driver; a carpenter employed on buildings, in- 
jured by the negligence of a yard-master in making up trains, and 
the like. But in the main the authorities agree that the general 
rule must apply to such cases, and that, on the reasons on which 
the rule is rested, they cannot be distinguished from those in which 
the serviée of both persons was in the same line.” Cooley on Torts, 
pp. 543-545. 

The views expressed in the case of Robinson v. The IH. & Tex. 
Cent. R. R. Co., above quoted, are substantially the same as those 
deduced by Judge Cooley from a careful review of a great many 
authorities. 

The cases of The H. & Tex. Cent. R. R. Co. v. McNamara, 59 Tex., 
295, and of The G., H. & S. A. R. R. Co. v. Lempe, 1 Tex. Law Rev., 
p. 118 (59 Tex., 19), as also the case of The T. & P. R. R. Co. »v. 
Kirk, 2 Tex. Law Rev., 214 (see, also, same case, vol. 2, Tex. Law 
Rep., p. 387), cited by appellant, and also the recent case of The 
Gulf ,West. Tex. & Pac. R. R. Co. v Montier (Galveston term, 1884), 
have all been examined in connection with the present case. None 
of them are in the least in conflict with the views here expressed; 
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on the contrary, some of them tend to their support. See, also 
The Tex. Mex. R. R. Co. v. Whitmore, 58 Tex., 277; Pierce da 
Railroads, p. 366; Columbus R. R. Co. v. Arnold, 31 Ind., 174: 
Manville v. Cleveland R. R. Co., 11 Ohio St., 417; Farwell y, Bos, 
& Worcester R. R. Co., 4 Mete. (Mass.), 49; Hutchinson », Ryjp 
way Co., 5 Exch., 343; Morgan v. Vale of Neath R. R. Co., Lay 
Rep., 1 Q. B., 149; Whoolan v. M. R. & Lake E. R. Co., 8 Ohio St., 
249; Ind. R. R. Co. v. Love, 10 Ind., 554; Same Co. »v. Klein, 14 
Ind., 38. 

The judgment is affirmed. 


ini AFFIRMED, 
[Opinion delivered February 27, 1884.] 





Tue G., Tl. & S. A. Ry Co. v. J. K. Davinsoy, 
(Case No. 1789.) 


1, DAMAGES — RAILROAD COMPANY.—In a suit against a railway company for 
damages for injuries inflicted by the alleged negligence of the company’s 
servant in closing a car door on plaintiff's finger and crushing it, one of the 
cortroverted facts in the case was whether the plaintiff, when the injury 
was received, was attempting to enter one of the carriages of the train, or 
whether he was standing on the car platform with his hand negligently so 
placed as to be rendered liable to injury. Held. that a charge which in its 
language seemed to assume as a fact that the plaintiff's finger was crushed 
when attempting to enter the car was error. 

. Same.— The error was not remedied by another charge, to the effect that un- 
less the jury believed that the porter (the servant) knew that plaintiffs 
finger was in such a position as that it would get crushed when he shut the 
door, and when the injury was inflicted, they could not find for the plaintiff, 

. NEGLIGENCE.—In this case it was error to give a charge which in effect 


to) 


oo 


asserted that it was negligence for a porter on a railway train to close the 
doors of the company’s cars without giving warning of his intention to do 
so in advance. 

4, DISTINGUISHED.— This case distinguished from Fordham v. The T. B. & 8, C. 
R. Co., 32 Vic., 1868, 1869, which is reviewed in the opinion, 


Aprrrat from Colorado. Tried below before the Hon. Everett 
Lewis. 

Appellee sued for damages for personal injuries alleged to have 
been caused by the negligence of the porter of a passenger car of 
defendant, whereon plaintiff was a passenger, in closing the doorof 
the car upon the middle finger of his left hand, whereby the same 
was crushed. The defendant answered by a general denial. 
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Verdict and judgment for plaintiff for $2,000. The judgment 
was reversed on account of a charge held to be erroneous, which will 
be found in the opinion. 


EP. ill, for appellant. 


Kennon & Townsend, for appellees, cited: Vaughan vw. State, 21 
Tex., 752; Hollingsworth v. Holshousen, 17 Tex., 41; Wood v. Cham- 
bers, 20 Tex., 247; Mercer v. Hall, 2 Tex., 284; Robinson v. Varnell, 
16 Tex., 382; Bradshaw v. Mayfield, 18 Tex., 21. 


West, Associate Justice.— We are of opinion that the court com- 
mitted an error, and one prejudicial to the rights of the appellant, 
jn giving charge No. 1 at the instance of appellee. 

The instruction was as follows: “1. If the jury find, from the 
evidence, that the plaintiff was lawfully upon defendant’s train asa 
passenger, and that in attempting to enter one of the carriages of 
said train the porter upon said train forcibly closed the door of the 
car upon the finger of plaintiff, whereby it was injured, and that said 
door was closed without any warning, and that the plaintiff was not 
guilty of contributory negligence, then the plaintiff would be enti- 
tled to recover the actual damages proven, including compensation 
for physical and mental suffering resulting from the injury and his 
loss of capacity to earn money since the infliction of the injury and 
in the future.” 

The charge was not free from objection, in that it practically 
assumed, or seems to assume, as a fact, one of the issues raised in 
the case. To that extent it was nearly equivalent to a charge on 
the weight of evidence in effect. Whether or not the appellee was 
in the act of entering the smoking car, or attempting to enter it, 
when he was injured, was one of the disputed questions in the case, 
and one which we regard, under the facts disclosed, as of consider- 
able importance. Where the appellee was when the injury was in- 
flicted, and what he was doing at the time, were matters calculated 
to throw a good deal of light on the case. The record, too, shows 
that both parties regarded this subject as of some importance, the 
one endeavoring to show that he had in fact been on appellant's 
train only a very short while before being injured, and had been 
during all that time endeavoring from the first to make his way 
through the first class car, which was crowded, to the door of the 
smoking car, for the purpose of obtaining a seat there. On the 
contrary, the appellant was endeavoring to show by evidence that 
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the appellee was not at the time the injury was received attempting 
to enter the smoking car, but, on the contrary, that since he had 
entered the train, it had traveled at least two miles, and that the 
day was,so far spent that the porter was just getting ready to 
light the lamps in the ladies’ car; and that the appellee, so far from 
being i in the act of entering, or attempting to enter, the smoking 
car, that being then only a taile from his place of destination, wag 
standing on the ple atform of the smoking car engaged smoking % 
cigar, with his hand placed by him neglige ntly and careles sly j in 
such a position that it must necessarily be injured when the cap 
door was closed. The evidence of the appellant himself was to the 
effect that he was engaged in smoking a cigar when the injury wags 
received. The porter r also swore that the appellant was on the plat. 
form, in the act of lighting a cigar, when he was hurt. 

Under the particular circumstances of this case the court erred in 
giving the instruction now under consideration. 

The appellee, in his brief on this point, seems to concede, at least 
partially, that the charge in question was liable to some criticism, 
He urges, however, that it was cured by the action of the court in 
giving the jury, at the request of appellant, a charge to the effect 
that, “Unless the jury believe that the porter of the car knew 
that plaintitf’s finger was in such a position as that it would get 
mashed when he shut the door, and when the injury was inflicted, 
they cannot find for the plaintiff.” 

This view of the matter is certainly not without force, but we are 
of the opinion that the error in this instance was too scrious to be 
thus remedied. 

The instruction under consideration was also objectionable for 
another reason. It asserts, in effect, that it is negligence on the 
part of appellant for its porter to close the doors of appellant’s cars 
without giving warning of the fact in advance. Unless there is 
some special reason for giving notice or warning, we are aware of 
no principle of law that in such cases requires it to be done. It is 
sufficient, generally, if the door of the car 1s opened and shut with 
usual and proper care, in the ordinary way, without any public 
warning, or parade or ado over the matter. No warning to the 
passengers is necessary, unless there may exist some special reason 
for giving notice. It was certain that the porter on this occasion 
had given no warning in the sense in which the jury understood 
the term, and this portion of the charge was wrong and well cal- 
culated to prejudice the rights of the appellant and mislead the 


jury. 
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Further, the phrase used in the charge, “forcibly closed the door,” 
was calculated to confuse the jury. The appellee contends that 
this word forcibly means, in this connection, knowingly. We do 
not think so, and are of the opinion that the instruction, ynder the 
facts of this case, taken as a whole, was quite objectionable. 

The instruction we have been considering seems to have been 
copied in substance from Mr. Underhill’s commentary in his work 
on Torts, p. 274, on the case of Fordham »v. T. B. & 8. C. R. Co., 
Law Rep., vol. 4, C. P., p. 619; 82 Vict., 1868, 1869. 

The court and counsel at the trial evidently did not have that 
case before them. It differed in many of its features from the one 
in hand. It seems, from the facts of that case, that the door of the 
railway carriage, where the injury was received, was on the side, 
or, at least, if not on the side, constructed differently from the 
doors to cars in this country. 

It also appears in that case that the injury was received on a dark 
night; that near the door there was not, as it seems there should 
have been, a handle near the side of the door, attached to the car, 
to aid passengers in getting on the cars. It also appears that the 
passenger finding, in the dark, no handle to hold to, was forced to 
put his left hand on the back of the door to aid him in getting up, 
having at the same time a bundle or parcel in his right hand. Be- 
fore he had completely entered the carriage, and when he could be 
plainly seen by the railway guard, without giving him any previous 
warning, the guard forcibly closed the door and crushed his hand 
between the back of the door and the door post. It would seem 
that the door was possibly a sliding door, and did not open and 
shut on hinges as the doors do on appellant’s carriages. The court 
held in that case that inasmuch as the passenger had been invited 
to enter the car, the door having been opened for that purpose, he 
had a right to do so; that the failure, or apparent failure, to have 
a handle near the door for the use of the passengers in getting on 
the train was negligence on the part of the railroad company. 
Further, that, in the absence of such handle, and in consideration 
of the darkness, the passenger could not be said to be guilty of neg- 
ligence, under the circumstances, in having his hand where it was 
at the time of the injury. The case itself has been carefully ex- 
amined. It is also cited and commented on in Thompson on Car- 
riers Of Passengers. See, also, Richardson v. Met. R. Co., Law 
Rep., 3 Com. Pl. p. 37 

The facts vary materially, in several respects, from the casegander 
consideration, and a charge as to the forcible closing of the door 
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without warning, that might be applicable in one case, would not 
apply to another, where a different state of facts existed. 

In view of this error of the court the appellant cannot be said to 
have had a fair trial. Without intimating any opinion as to the 
nature of the case as disclosed by the evidence, we may venture to 
make an observation or two with a view to aid in a final disposition 
of the case on the next trial in a more satisfactory manner. 

Mr. Thompson in his work on Carriers of Passengers, p. 264, lays 
the rule down on this subject as follows: “A passenger cannot be 
said to be in the exercise of due care who voluntarily and unneeces. 
sarily places his hand upon the framework of the door of the ear. 
riage so that when the door is closed it must be inevitably crushed.” 

The case of the Metropolitan KR. KR. Co. v. Jackson, 3 App. Cas, 
193, also cited by Mr. Thompson in the above named work on the 
same page (204), may be profitably examined in this connection, 

For the error above indicated the judgment is reversed and the 
cause remanded. 

ReEVERSED AND REMANDED, 


jinion delivered February 27, 1884. 
O; lel 1 February 27, 1884 





W.S. Harr er at. v. R. R. McDape. 
° (Case No. 1793.) 


1, JUDGMENT — EXECUTION — SALE.— An execution issued in 1881, under which 
property was levied on and sold as the property of the judgment debtor, 
recited the rendition of a judgment on April 12, 1867, in favor of G. against 
S. C. and H., ‘*executors of the will” of the judgment debtor, and com- 
manded the sheriff to make the money out of the property of those who 
were styled executors. Held: 

(1) The judgment did not support the execution, since it did not refer to 
that judgment as the authority for its issuance. 

(2) If the judgment debtor was in fact dead, and the judgment against 
him had been revived against 8. C. and H., as executors of his will, such 
judgment should have been shown. 

(3) Even if such revived judgment had been shown, it would not have au- 
thorized the issuance of execution agaiust the property of the deceased in 
the hands of executors, unless it was further shown that this was author- 
ized by the judgment of revivor, or that, under the terms of the will, the 
executors were authorized to administer the estate free from the control of 
the probate court. 

(4) But if all these things had been shown, the sale of the property of 
the deceased would have passed no title, for the execution did not direct 
its seizure or sale, but that of the executors, 
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9, INNOCENT PURCHASER.— One who purchases under an execution issued on an 
original judgment, so old as on its face to be barred, and who, upon inquiry 
properly directed, would have discovered that the judgment had been dis- 
charged in bankruptcy, could acquire no title as against a former purchaser 
of whose interest he had no actual notice. 


Apprat from Brazoria. Tried below before the Hon. Wm. H. 
Burkhart. 

McDade brought suit in trespass to try title against W. S. Mart, 
W. Z. Weems and Horace E. Kelley. Answer by general demurrer, 
general denial, plea of not guilty, and specially that they were pur- 
chasers in good faith, for adequate consideration, and without notice 
of plaintiff's adverse claim, from R. A. Shapard, “who held a re- 
corded deed to the land under J. H. Herndon, original grantee 
thereof, for a valuable consideration.” 

Plaintiff, in a supplemental petition, admitted the warranty deed 
from R. A. Shapard to defendants, and averred that Shapard’s title 
was derived from J. If. Ilerndon by virtue of a sale by the sheriff 
of Brazoria county, under an execution issued on a judgment ren- 
dered by the district court of Brazoria county, on the 12th day of 
April, 1867, in favor of E. Gass et al. against J. H. Herndon ef al., 
for the sum of $1,109.33. Sale was made on the first Tuesday in 
August, 1581. 

The supplemental petition further pleaded the discharge in bank- 
ruptey of J. II. Herndon on the 23d day of November, 1869, and 
that the judgment in favor of Gass was a debt provable in bank- 
ruptey and was returned by Herndon in his schedule of liabilities 
in the bankrupt court. 

Plaintiff deraigned his own title from J. H. Herndon, but did 
not specifically set forth the muniments, their date, or date of regis- 
tration. 

He prayed for a cancellation of the sheriff’s sale and of the deed. 
from R. A. Shapard to the defendants. 

Defendants excepted to the supplemental petition because “the 
matters and things alleged in said supplemental petition are irrele- 
vant.” The court overruled this exception and the cause was sub- 
mitted to the court without a jury. Judgment for the plaintiff for 
the land, removing the cloud cast upon his title by the deed from 
R. A. Shapard to defendants, and from the sheriff of Brazoria 
county to said Shapard, and said deeds are declared to be canceled. 

Plaintiff: offered in evidence: 

1, Adeed from J. H. Herndon to W. P. Cole, dated June 18; 
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1877, filed for record in the county clerk’s office of Brazoria county, 
October 27, 1883. 5 

2. A deed from W. P. Cole to R. R. McDade, the plaintiff, dateg 
January 10, 1878, filed for record in the office of county clerk of 
Brazoria county, October 20, 1883. 

A copy of J. H. Herndon’s petition in bankruptcy, an extract 
from his schedule of liabilities, filed in the bankrupt court, showing 
the judgment in favor of E. Gass et a/., and his discharge in bank. 
ruptcy, dated the 23d day of November, 1869. 

There was no record in Brazoria county of Ierndon’s discharge 
in bankruptcy. 

Defendants’ title was supported by the judgment in favor of Gass 
against Herndon, dated April 12, 1867. 

An execution issued July 8, 1881, and the sheriff's return thereon, 
showing sale of the land to R. -A. Shapard on first Tuesday in 
August, 1881. 

The deed from R. A. Shapard to defendants, dated September 
15, 1881, and duly recorded October 29, 1881, in the office of county 
clerk of Brazoria county. 

Other evidence was offered not necessary to notice. 


Geo. W. Duff, for appellants. 
Stratton & Ballowe, for appellee. 


Srayton, Associate Justice.— Both parties claim title to the land 
in controversy through John H. Herndon, to whom it was patented 
on the 24th of June, 1875, prior to which time he is not shown to 
have owned the land or certificate on which the patent issued. 

Herndon conveyed to Cole, June 18, 1877, and Cole to the appel- 
lee, January 10, 1878, and those deeds were not recorded until 
October 20 and 27, 1883. 

On the 12th of April, 1867, Gass and others recovered a judgment 
in the district court for Brazoria county against John I. Herndon 
and IF. J. Calvit, under which it does not appear that any execution 
ever issued against John IH. Herndon or Calvit. 

On the 8th of July, 1881, an execution issued under the Gass 
judgment, or a judgment of same date, against 8. C. and B. M. Hern- 
don, as executors of the will of John H. Herndon, deceased, and 
under this the land was sold and bought by R. A. Shapard, under 
whom the appellants claim through deed executed September 19, 
1881, which was recorded October 29, 1881. 
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It does not appear that the judgment in favor of Gass and others, 
and against John H. Herndon and Calvit, was ever revived against 
his executors or himself; nor does it appear from the statement of 
facts that Herndon is not yet alive. 

The execution commands the sheriff, “ that of the goods and chat- 
tols, lands and tenements of the said S.C. and B. M. Herndon, execu- 
tors of the will of J. I. Ilerndon, deceased, you cause to be made,” 
etc. 

The statement of facts shows that John H. Herndon was ad judi- 
cated a bankrupt, and that he received his discharge on November 
93, 1869. 

It further shows that the Gass judgment, which seems to have 
been for negro hire, was embraced in Herndon’s schedule of indebted- 
ness. 

The appellee showed a regular chain of title from the sovereignty 
of the soil to himself, and was entitled to recover unless the defend- 
ants showed a better title. They did not show an older title even in 
form, and if the proceedings under which they claim were regular, 
and in any event would pass title as against Herndon, there surely 
was no lien on the land though the Gass judgment, which would 
attach and relate to the time Herndon acquired the land, for no ex- 
ecution ever issued on that judgment, so far as the record shows. 
Snow v. Nash, 50 Tex., 216; Bassett v. Proetzel, 53 Tex., 569. 

The appellants, however, claim that the proceedings under which 
their vendor bought were sufficient to pass title, and that they are 
innocent purchasers. 

We are of the opinion that the proceedings through which the 
appellants claim title were insufficient to pass title to any one, even 
if the land had not been sold by Herndon prior to the time the exe- 
cution under the Gass judgment was levied upon it. Newsom v. 
Newsom, 4 Iredell (Law), 381; Douglas v. Whiting, 28 IIL, 366; 
Freeman on Executions, 421. It is well settled that a person who 
claims title through an execution sale must show a judgment on 
which the execution is founded. Freeman on Judgments, 43; Cris- 
well v. Ragsdale, 18 Tex., 445. 

In this case a judgment against Herndon and Calvit was shown to 
have been rendered April 12, 1867, and no other judgment was shown. 

The execution under which the sale was made recites the rendition 
of a judgment on the 12th of April, 1867, in favor of Gass ef al. 
against 8. C. and B. M. Herndon, executors of the will of J. H. 
Herndon, deceased, and it commanded the sheriff to make the money 
out of the property of the persons who were styled executors. 
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The judgment against Herndon and Calvit would not support this 
execution, for it does not refer to that judgment as the authority for 
its issuance, nor in any way connect itself with it. 

If it be true that John H. Herndon was dead, and that the judg. 
ment against him had been revived against the executors of his will, 
then such judgment should have been shown, and even then the 
production of such a judgment would not have been sufficient to 
authorize the issuance of an execution against the property of 
Herndon’s estate in the hands of executors, unless it was further 
shown that this was authorized by the judgment of revivor, or that, 
under the terms of Herndon’s will, the executors were authorized to 
administer his estate menpentent of and freed from the control of 
the probate court. R.8., 2275; Kendrick v. Rice, 16 Tex., 260, 

If, however, all these things had been shown, the execution would 
not have authorized the sale in form and manner drawn, for it 
uses no language indicating that it is to be satisfied out of property 
belonging to the estate of Herndon, or empowering the officer to 
seize and sell any property of that estate for that purpose. 

This view of the case renders it unnecessary to inquire whether 
the discharge of the judgment against Herndon, by his discharge in 
bankruptcy, withdrew all power to issue an execution on that judg. 
ment; as does it to consider whether an execution, if that offered 
in evidence could be considered an execution against Herndon or 
his estate, after the lapse of about fourteen years from the rendition 
of the judgment, no act of diligence being shown, would not be 
void. 

However this may be, if the question whether the purchasers 
under the execution were innocent purchasers was a real and vital 
question in the case, it would seem that, if the execution on so olda 
judgment appeared, as did the one in question, to be an original, and 
on its face based on a barred judgment, that such irregularity, if we 
call it nothing more, would be such as to put a purchaser on inquiry, 
which, if properly directed, would have resulted in notice that the 
judgment had been fully discharged in bankruptcy, and to such a 
person a purchaser under the execution would give no title whieh 
he could urge against a person holding by prior purchase from 
John H. Herndon. 

The judgment is affirmed. 

AFFIRMED. 
[Opinion delivered February 27, 1884.] 
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R. R. Porrer v. E. H. Sweeney. 
(Case No. 1755.) 


{, PROBATE COURTS. — It is the province of the probate courts to classify claims 
when established in any manner. 

9, CounTY CoURT.— The county court, for civil business, has no authority to 
direct an administrator as to how he shall disburse funds of an estate in his 
hands, and its action has no binding force on any one holding claims against 
the estate. Such a court can only establish a claim by its judgment; and, 
onacopy of that judgment being certified to the probate court, it would 
there be classified and paid in due order of administration, according to its 
classification. 

3, PROBATE COURTS.— The probate courts are so constituted that they may, 
without the actual intervention of all parties in interest, make such orders 
in reference to the settlement of estates and the distribution of their funds 
among those interested as may be necessary; and this without any other 
than the general notices to parties in interest provided by statute. 

4, Same.—The probate court, in the exercise of its original jurisdiction to 
classify claims against estates and direct payment in their due order, cannot 
be embarrassed by the exercise of any like original jurisdiction in any other 
court. Those aggrieved have their remedy by resorting to the appellate 
jurisdiction of the district court. 

5, Rents — HOMESTEAD.— The rent of the homestead, which does not fall due 
until after the death of the father (the land on which the homestead is es- 
tablished belonging to the children), constitutes no part of the estate, but 
belongs to the children free from the claims of creditors, 


Arpperat from Brazoria. Tried below before the Hon. Wm. H. 
Burkhart. 

Suit commenced by a petition to the judge of the eighteenth 
judicial district in chambers, for a certiorari to the county court of 
Brazoria county for the purpose of revising and correcting the pro- 
ceedings of said county court in the matter of the estate of C. 8S. 
Bennett, deceased, in relation to the classification and payment of 
the claims against said estate held by the appellants, and that of 
the appellee A. L. Armstrong. The writ of certiorari was granted 
by the judge, and the bonds reauired by his fiat filed and approved. 
Atthe May term of said court, 1883, the plaintiff filed a supplemental 
petition, both defendants answered, and defendant Armstrong filed 
a motion to dismiss. 

The defendant Armstrong presented her motion to dismiss the 
cause from the docket, which motion was sustained by the court 
upon the ground that the petition showed no sufficient cause for 
granting the writ. 


G. W. & F. J. Duff, for appellants. 


No briefs on file for appellee. 
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Srayton, AssocraTEe Justice.— The appellants in their petition fop 
certiorari alleged that their claims against the estate of ©, §, Ben. 
nett were claims of the first class and that they had been gp 
properly established and ranked. 

They also alleged that A. L. Armstrong had obtained a judgment 
in the county court for civil business upon a claim which had been 
rejected by the administrator, and that in the judgment rendered jp 
that case it was provided that the administrator should pay over 
the money in his hands in satisfaction of that judgment, which 
evidenced a claim of the third class against Bennett’s estate, 

It also alleged that the estate was insolvent, and that the money 
in the hands of the administrator, which was less than was due to 
the appellants on their first-class claims, was all of the estate subject 
to use for the payment of debts. 

It also alleged, in effect, that the probate court, on the applica. 
tion of the holders of the first-class claims to have the money 
applied on their claims, all the necessary parties being before the 
court, refused to direct the administrator to pay out the money on 
first-class claims, but directed him to disburse it in payment of the 
third-class claim: in accordance with the judgment of the county 
court for civil business. : 

The fact that the appellants sought to intervene in the cause in 
the county court, in which the claim of A. L. Armstrong was estab 
lished, and were not permitted to do so, cannot affect any right 
they’ have. 

It is most probably true that they were not entitled to be heard 
in that cause er in that court; for it would seem that it pertains to 
the probate courts, and not to any of the courts to which parties 
may resort to establish rejected claims, to classify claims when 
established in any manner. RK. 8., 2025, 2026, 2029. 

In attempting to direct the administrator as to the manner in 
which he should disburse the funds of the estate in his hands, the 
county court for civil business exceeded its powers, and its action in 
so far is not binding on any other person holding claims against the 
estate. That court could only establish the claim by its judgment, 
and on a copy of its judgment being certified to the probate court 
it would then be classified by that court, and would be paid in 
accordance with its proper classification. [. 8., 2029. 

If the county court could make such an i nquiry as would be nee 
essary, and could direct the disbursement of the funds of the estate, 
it could draw to itself the entire administration of the estate in s0 
far as claims established in that court by suit were concerned; the 
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district courts could do the same thing in reference to claims which 
might therein be established by suit, and it would follow in some 
cases that an estate would be in course of administration in three 
courts at the same time. Such athing was never contemplated, but 
it is intended that except for the purpose of establishing by suit 
claims which are rejected, other courts than the probate courts shall 
have no original jurisdiction over the administration of estates. 

The denial by the county court to the appellants of the right to 
intervene in the suit brought to establish the Armstrong claim evi- 
dences the fact that the county court was aware that its jurisdic tion 
in the case extended only to the establishment or final re jection of 
that claim ; and its attempted classification of that claim — for such is 
the effect of its judgment — must have been a mere inadvertence; for 
if it had the power to make the order which it did make, it certainly 
would have been proper to have permitted those who were asserting 
a claim to the fund ordered to be disbursed, to show their right and 
to contest the right of the plaintiff in that suit to have the fund. 

This would have been proper, and even necessary, before a court 
with no other jurisdiction than the county civil courts have, could 

make an order in regard to the disbursement of a fund in which 
many persons were claiming to be interested. 

The probate courts have a jurisdiction given to them in reference 
to estates which enables them, without the actual intervention of 
all parties in interest, to make all such orders in reference to the 
settlement of estates and the distribution of the funds belonging to 
them among those entitled thereto as may be necessary. 

Its jurisdiction is ample in this respect; and without other notice 
than such general notices as the statutes provide, and without 
actually in form making parties in interest parties to proceedings in 
that court, all who are interested in an estate are deemed in law 
parties, and are bound by its decrees made in the exercise of the 
jurisdiction conferred on these courts. Lynch v. Baxter, 4 Tex., 
431, and citations. 

When called on by the creditors, or without being called on to do 
so by any affirmative action of creditors of an estate, the probate 
courts have the power, which cannot be embarrassed or taken away 
by the exercise of original jurisdiction by any other courts, to de- 
termine the class of the claim of each and every person who is seen 
to be a creditor, and to direct an administrator to pay them in their 
due order. 

If, in the exercise of this power, any person interested in an es- 
tate is of the opinion that the court has erred in its judgment, the 
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Jaw gives to such person the right to have that judgment revigeg 
on appeal or certiorari by a district court. 

If it be true that the appellants, as alleged, are the holders of 
first-class claims, duly established against the estate of the deceased, 
and there be funds in the hands of the administrator which the 
holders of such claims were entitled to have, then the probate court 
should have ordered the money paid to such persons without regard 
to any judgment which may hi: ive been rendered in the est: Lblishing 
of the rejected claim of A. L. Armstrong in the county court. 

The parties seem to acquiesce in the proposition that the fund 
which arose from the rent of the homestead for the year 1881 wag 
assets in the hands of the administrator for the payment of debts 
of the estate. 

The averments of the petition are not so full as to enable us cer. 
tainly to determine whether the creditors or the minor children of 
C. S. Bennett are entitled to the fund. 

It appears that the estate of Bennett is insolvent; that he died in 
August, 1881; that he left minor children, and that the rents for 
which the parties are contending were received by the administrator, 
who is also guardian, and this for the rent of the homestead for the 
year 1851. 

It does not clearly appear whether the rents were due at the time 
of the death of C. S. Bennett, or whether a part of the time for 
which they accrued was still to run at the time of his death. 

The general rule is, that even an apportionment of rent is never 
made, under the common law, in reference to length of time of 
occupation; but whoever owns the reversion at the time the rent 
falls due is entitled to the entire sum then due. 1 Washburn on 
Real .Property, 127, 519; 2 id., 289; Story’s Equity, 475; Wood's 
Landlord and Tenant, 476; Burden v. Thayer, 3 Mete., 76; Martin 
v. Martin, 7 Md., 376; Bank of Pennsylvania v. Wise, 3 Watts, 396. 

The sien being insolvent, the homestead vested absolutely in the 
minor children on the death of the father, it not appearing that 
there were other members of his family who could take; and if 
the rent did not fall due until after the death of the father, then the 
rent would constitute no part of the estate, but would vest in the 
children by reason of their being the owners of the land, out of 
which the rents issued, at the time the same became due, and hence, 
if such is found to be the fact, none of the creditors would have any 
claim on this fund. 

It is alleged that since the institution of this proceeding the 
administrator has paid the fund to the creditor holding the third- 
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class claim; if so, the courts still have the power to determine and 
enforce the rights of the parties, as they may appear to be on final 
trial. 

The petition was dismissed on the general ground that it stated 
no cause of action, and not on any special exception, and we are of 
the opinion that the court erred in this respect, and for this reason 
the judgment will be reversed and the cause remanded, that such 
inquiries may be made hereafter as will show clearly to whom the 
fund ought to be paid; and if improperly paid out, such payment 
may be set aside and the money called in and properly appropriated 
by the probate court in accordance with such judgment as the dis- 
trict court may render; and it is accordingly so ordered. 


Rev ERSED AND REMANDED. 


[Opinion delivered February 27, 1884.] 


Courtenay A. Wurraker v. Gero. L. Ger. 
(Case No. 1807.) 


1, FINAL JUDGMENT — PARTIES.— When suit is instituted against two or more, 
in which judgment is rendered in favor of all the defendants except one, 
who is not referred to in the judgment, the judgment is nota final judg- 
ment from which an appeal may be taken, no order having been entered 
dismissing the cause as to the defendant not mentioned in the judgment, 

2, Practice — BILL OF EXCEPTIONS.— To entitle one to a revision of the ruling 
of the court below in regard to the admission or rejection of evidence, the 
matter must be so presented by bill of exceptions, filed in proper time, 
as to enable the court to fully understand and know all the facts on which 
the correctness or error of the ruling depends. Hence, when the decision 
of a question attempted to be raised by exception depended on knowing the 
contents of a deposition, and the transcript contained an agreement signed 
by counsel as to what papers should be copied therein, and among those 
copied was the deposition, but there was no agreement, signed by counsel 
and approved by the trial court, that such deposition was used or offered on 
the trial, the bill of exceptions cannot be considered. 

3, AGREED CASE — TRANSCRIPT.—In an agreed case, under art. 1414, the docu- 
mentary or other evidence condensed must be agreed upon as evidence 
actually introduced or rejected on the trial, and the rulings of the court 
when questioned must be shown, all of which must be approved by the 
judge and filed among the papers of the cause. 


Error from Waller. Tried below before the Hon. Wm. H. Burk- 
hart. 
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E. Blane, for plaintiff in error. 
No briefs for defendant in error on file. 


Srayton, Assocrate Justice.— It appears from the record that 
Alfred Whitaker was a party defendant duly served, but it does not 
appear in any way that as to him the cause was dismissed. 

The judgment, however, makes no disposition of the case as to 
him, but was rendered in favor of his co-defendants against the 
plaintiff. This is not such a final judgment as this court can revise, 
and for this reason the writ of error will have to be dismissed. 

We deem it, however, proper to say that, were the judgmenta 
final judgment, we could not revise the rulings of the court below 
in rejecting evidence or passing on its sufficiency on the transcript 
as now presented. 

It is claimed that the court erred in excluding the evidence of A. 
Whitaker, which, it is claimed, was introduced to prove the genuine. 
ness of the signature of John E. Whitaker to a deed to the plaintiff, 
by and through which she claimed an interest in the land sued for, 

There was no bill of exceptions taken to the ruling of the court 
on any such matter, so far as is made to appear in the transcript. 

There is what purports to be a statement of facts made out by the 
judge who tried the cause, purporting to be signed by him on the 
26th of April, 1881, and filed on the 27th of the same month. The 
term at which the cause was tried ended on the 19th of April, 1881, 
and there is no order found in the transcript allowing the statement 
of facts to be made up after the adjournment of the court. Such 
being the case, this paper cannot be considered for any purpose. 

That paper is, however, more in the nature of a bill of exceptions 
than a statement of facts, and refers to the action of the court in 
excluding the deed under which the plaintiff claimed title, and shows 
that the deed was excluded because, in the opinion of the court, its 
execution had not been proved. 

This paper contains no statement of what proof was made of the 
execution of the deed, and, if it had been filed in proper time, it 
would be insufficient, either as a bill of exceptions or statement of 
facts, to enable us to revise the action of the court below. 

To entitle a party to the revision of the ruling of a court below 
in regard to the admission or rejection of evidence, the matter must 
be so presented by bill of exceptions filed in proper time as to en- 
able this court to fully understand and know all facts on which the 
correctness or incorrectness of the ruling depends. 








Wurraker v. Geer. 












Opinion of the court. 







































The transcript contains an agreement of counsel, approved by the 
judge who tried the cause, as to what papers should be copied into 
the transcript, and among the papers so copied we find several depo- 
sitions, one of which is the deposition of A. Whitaker, which re- 
lates to the genuineness of the signature of John E. Whitaker to a 
deed to the plaintiff, but there is no agreement signed by the parties 
or their counsel and approved by the court to the effect that any. 
part of the evidence thus found in the transcript was used or 
offered on the trial. 

In the absence of some such agreed case as is contemplated by 
art. 1414, Rh. S., or of statement of facts, or bill of exceptions in 
cases other than agreed cases, no revision of the action of the court 
below can be made by this court. 

The agreement found in the transcript was evidently made under 
art. 1413, R. S.. which is intended to give to parties a method by 
which they may exclude from the transcript everything not really 
essential to the proper disposition of the cause; it, however, does not 
provide a method in which matters material shall be presented. 

Art. 1414, R. S., provides for an agreed case, in which the orig- 
inal proceeding need not be carried at length into the transcript. 
It provides that: “ The parties may, without the necessity of setting 
out all the proceedings at length, agree upon such a brief statement 
of the case and of the facts proven, with or without copies of any 
part of the proceedings, as shall, in their opinion, enable the appel- 
late court to determine whether there has been any error in the 
judgment; and if the judge shall approve and sign such statement, 
the same shall be filed among the papers of the cause and shall con- 
stitute a part of the record, and on appeal or writ of error shall be 
copied into the transcript in lieu of such proceedings themselves.” 

As the agreement was made, it only provides that certain papers 
shall be copied into the transcript, but there is no agreement what- 
ever as to the proceedings actually had, the evidence introduced or 
rejected, nor as to the ruling of the court on any matter, otherwise 
than as the same may appear in the judgments. 

Under such state of facts, we could not revise the action of the 
court complained of, if there was a final judgment in the cause. 

As presented, because it does not appear that a final judgment 
has been rendered, the writ of error is dismissed. 

DismissEp. 






[Opinion delivered February 27, 1884.] 
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T. W. Smrru v. Ansona J. Uzzetn rer at. 
(Case No. 1804.) 


1. LimiTaTIon.— When the statutory bar of limitation is complete against the 
owner of land, it must be held complete against every one claiming through 
such person, whatever may be the character of the claim. 

SAME — HoMESTEAD.— The courts cannot engraft upon the statute of limita- 
tion an exception which would prevent it from running against the head 
of a family in reference to property which is in legal effect the homestead, 
To do so would do violence to the settled rules of law, and limitation rungs 


re) 


in such a case, there being nothing to exempt the homestead from its oper- 
ation. 

3. SAME.— When the statutory bar, as affecting the homestead property, is com- 
plete as against the husband and the children who inherited the fee from 
the deceased father, the surviving widow cannot enforce a homestead right 
which has no estate to support it. 


Arprat from Montgomery. Tried below before the Ion. James 
Masterson. 

The case, in connection with the former report of it in 56 Tex., 
319, will be understood from the opinion. 


John RP. Peel and James P. Davis, for appellant. 


W. W. Meachum, for appelle » cited: R.S., art. 16, sees. 50, 51. 
52, p. 31; 1 American Law Register (N.S.), pp. 712, 713, and an- 
thorities: North wv. Shearn, 15 Tex., 176; Green w. Crow, 17 Tex., 
184; Hair v. Wood, 58 Tex., 78; Cipperly v. Rhodes, 53. Til, 346; 
Potts v. Davenport, 79 LL, 455; Thompson on Homesteads, ete., see, 
272, p. 226; sec. 728, and authorities cited; Tyffe v. Beers, 18 Lowa, 
27; Kitchell v. Burgwin, 21 Ill, 40; Tumlinson v. Swinberg, 22 


Ark., 400. 


Srayton, Assocrare Justice.— This cause was before this court at 
a former term and is reported in 56 Tex., 315. As formerly pre- 
sented, it was held that the evidence showed the land in controversy 
had been abandoned as homestead by Uzzell and family, and was 
therefore subject to the forced sale under execution through which 
the appellant claims. 

On the last trial there was much evidence, not introduced on the 
former trial, tending to show that the removal of -Uzzell and family 
from the land was not with intent to abandon the place as a home, 
and there was also additional evidence tending to show an abandon- 
ment. 
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The judge, who tried the cause without a jury, found from the 
evidence that there was no abandonment, and as the case was pre- 
sented, the evidence being conflicting, we cannot say that his finding 
is not supported by sufficient evidence, and the judgment cannot be 
reversed on the ground that the finding is manifestly contrary to or 
without evidence. 

It appears that the property in controversy was purchased by 
Peel, under whom the appellant holds, at a sale made under a judg- 
ment and execution against Uzzell; that he received a deed therefor 
December 3, 1872, which was recorded of the 5th of the same 
month in the county where the land is situated, and that since some 
time in January, 1873, the land has been continuously occupied by 
Peel and the appellant. Peel occupied the land until he sold it to 
appellant, May 12, 1880, and during the time of his occupancy paid 
the taxes on the land. 

This suit was filed September 24, 1880, by the widow and two 
minor children of M. M. Uzzell, who died in October, 1878. The 
appellant, with other defenses, pleaded limitation of three and five 
years. The judge who tried the cause held that limitation would 
not run against the appellees. 

The land was the separate property of M. M. Uzzell, and as 
against him the statute of limitations certainly ran from the time 
the adverse holding -began, and, the possession being continuous, ran 
until his death, prior to which time the full period of five years 
elapsed. 

If the legal title to the land did not pass by the sale under which 
Peel bought, it remained in M. M. Uzzell,and his wife and children 
had no estate whatever in the land. Such being true, we cannot see 
how the coverture of Mrs. Uzzell or the minority of the children 
can in any manner affect the question. 

The minority of the children, under no possible conception of the 
case, could prevent the running of the statute against their father, 
in whom the estate vested, and from whom they claim by inherit- 
ance an estate divested before his death; unless we are to engraft 
an exception on the statute, of which it makes no mention, and of 
which the courts have heretofore been ignorant, an exception in 
substance this: “The statute of limitations shall not run against 
the head of a family nor any member thereof in reference to prop- 
erty which is in legal effect the homestead.” 

Such an exception would be at war with the settled rules of law, 
and cannot be entertained in the absence of a statute declaring its 
existence. 
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Nor do we see how the widow can invoke such a rule. The 
statutory bar is complete against those holding the fee in the land, 
and can it be possible that one who has no estate at all can have a 
higher right than the owner of the fee could have had he lived; 
that there is some vitality or magic influence in the fact that land 
was once the homestead, which gives to a claim of homestead, with- 
out an estate to support it, an exemption from the effect of the 
statute of limitation which the estate in fee does not enjoy, by 
which the mere claim of right to use as a homestead will be pre- 
served, while adverse possession under the statute divests the only 
person from whom any estate or shadow of claim can be derived 
of the only estate upon which all others, or rights, must depend for 
an existence ? 

Such an interpretation of the statutes applicable to the subject 
would be at war with all the settled canons of construction. 

It is a familiar rule that a remainderman will not be barred by 
adverse possession pending a particular estate, and the reasons for 
it are manifest; but the construction claimed in this case would 
reverse the rule and bar the fee out of which no particular estate 
has been carved, while it would leave untouched a claim to use 
based on an estate no longer existing. 

When the statutory bar is complete against the owner of land it 
must be held complete against every one claiming through such 
person, whatever may be the character of the claim. 

The statute exempts married women and minors from its opera- 
tion in reference only to property in which they have some estate; 
but it does not withdraw from the operation of the statute the 
right or estate of any other person, to,whatever use the property or 
estate of such other person may have been put while he owned it. 
Maybloom v. Simonton, Galveston term, 1883 (59 Tex., 7). 

The homestead system has, unavoidably it seems, an unending 
series of complications and embarrassments growing out of the 
diversified uses, wants and business of a people, which tax the 
legislative and judicial mind so to adjust them as to meet and pro- 
tect the homestead exemption in the spirit and letter in which the 
constitution gives it; but if we are to have engrafted on the system 
such principles as would be necessary to uphold the homestead 
claim in this case, this must be the work of the legislative depart- 
ment of the government, accomplished by engrafting on the statute 
an exception to the running of the statutes of limitation which has 
_ not hitherto been created. 

We are of the opinion that the court below erred in holding that 
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the claim of the appellees was not barred by the statute, and the 
judgment will be reversed and here rendered, that the appellees take 
nothing by their action, that the appellant be quieted in his title to 
the land in controversy, and that he recover of the appellees the 
costs of this court and of the court below. It is accordingly so 
ordered. 
REVERSED AND REMANDED. 
(Opinion delivered February 27, 1884.] 
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Brazorta County v. B. F. Carnovn. 
(Case No. 1683.) 


1, JurIspICTION.— An appeal lies from a justice’s court when the judgment ren- 
dered is for less than $20, but the matter in controversy is over that amount. 


Arrprat from Brazoria. Tried below before the Hon. W. H. 
Burkhart. 
The opinion states the case. 


John Ballowe. fo ; appellant. 
No briefs on file for appellee. 


Wiuurr, Curer Justice.— Only one question is raised by the as- 
signment of errors, viz.: Does an appeal lie from a justice’s court 
where the judgment rendered by the justice is for less than $20, 
but the matter in controversy is over that amount? The sixteenth 
section of the fifth article of our constitution gives the county 
court appellate jurisdiction in civil cases, of which justices’ courts 
have original jurisdiction, when the judgment of the court appealed 
from shall exceed $20, exclusive of costs, and in no others. Art. 
1165 of the Revised Statutes provides that the county court shall 
have appellate jurisdiction in civil cases, over which the justices’ 
courts have original jurisdiction, when the judgment of the court 
appealed from or the amount in controversy shall exceed $20, ex- 
clusive of costs. 

By the twenty-second section of the fifth article of the constitu- 
tion the legislature is given power by local or general law to in- 
crease, diminish or change the civil or criminal jurisdiction of 
county courts; and in case of any such change of jurisdiction the 
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legislature shall also conform the jurisdiction of the other courts to 
such change. 

It was doubtless the intention of the eleven hundred and sixty. 
fifth section of the Revised Statutes to change the appellate juris. 
diction of the county courts so that it should not be limited to the 
amount of judgment rendered by the justice, and to extend it go ag 
to include cases where the amount in controversy was over $9), 
though the judgment was for a smaller sum. The “amount in con. 
troversy ” not necessarily being the same in every case as the 
“judgment of the court,” the former words must have been added 
for some purpose, and that purpose could only have been to increase 
the appellate jurisdiction of the county court. This being the ex. 
ercise by the legislature of a legitimate power under the twenty. 
second section of the constitution, we must give effect to the 
provision of the statute, and hold that the county court, to which 
this case was originally appealed, had jurisdiction of the appeal, 
though the judgment of the justice was for but $15, the amount in 
controversy between the parties being $65. There was no necessity 
for the legislature to conform the jurisdiction of any other court to 
the change, for, at the date of the enactment of the Revised. Stat- 
utes, no other court had appellate jurisdiction of appeals from jus- 
tices’ courts of cases when the amount in controversy was less than 
$20. It is only where the jurisdiction of another court will be 
affected by the change that legislation as to the jurisdiction of such 
court, so as to make it conform to the increased or diminished 
powers of the county court, can possibly be required. 

The present case would probably present a different question if 
the appeal were tried in the county court upon the record of the 
justice’s court as in cases of appeal tothe supreme court. When the 
defendant against whom a judgment was rendered had not pleaded 
in set-off or reconvention, and he alone appealed, the amount in con- 
troversy could not well be more than the amount of judgment ren- 
dered. The controversy in the appellate court would be as to 
whether that or a less sum or nothing at all should be enforced 
against the appellant. It would be different if the plaintiff had ap 
pealed for the purpose of obtaining a larger recovery, as then the 
amount in controversy in the appellate tribunal would be identical 
with that which was before the lower court. But the trial in the 
county court is de novo and the whole subject of litigation is re 
opened, and the amount in controversy in the new trial above is the 
same as it was in the justice’s court. 

The court of appeals in Jones v. Jones, Austin term, 1883 (60 Tex., 
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451), in passing upon the appellate jurisdiction of that court in civil 
cases tried before county courts, have construed the ten hundred and 
sixty-eighth section of the Revised Statutes (where the same terms are 
used in fixing the amount from which appeals may be taken in such 
cases) in accordance with these views. The authority of that court 
upon this subject is entitled to the greater weight as it has exclusive 
supervisory jurisdiction over county courts, where with few excep- 
tions questions of this character can arise. 

We think that the county court of Brazoria county had jurisdic- 
tion of the appeal from the justice’s court, and that the district 
court, to which the cause was removed on account of the disqualifica- 
tion of the county judge, erred in dismissing the appeal. For this 
error the judgment is reversed and the cause remanded. 


REVERSED AND REM ANDED, 


{Opinion delivered February 27, 1884.] 





JOANNA Eason v. Epmonp Eason. 
(Case No. 1802.) 


1, CHARGE OF CoURT.— A charge which instructs a verdict to be rendered for 
a party to a suit, when the uncontradicted evidence on all the issues in- 
volved clearly entitles him to such a verdict, is not error. Following Teal v. 
Terrell, 58 Tex., 257, and other cases cited. 

2. SPECIFIC PERFORMANCE — STATUTE OF FRAUDS.— When improvements, made 
on land by one who has entered on the faith of a verbal grant, or gift 
of the land, are insignificant in value, or when the value of the use and 
occupation of the land by him who has thus entered has been of more value 
than the improvements made by him, no specific performance can be 
decreed. 


Arrest from Colorado. Tried’ below before the Hon. Everett 
Lewis. 

Trespass to try the title, brought by Edmond Eason, to the prem- 
ises described in plaintiffs’ petition as a portion of original lot No. 1, 
block No. 97, in the town of Columbus. The defense set up by 
appellants was that the property had been given to appellant, Ceasar 
Eason, and his wife; that appellee had at the time put appellants in 
possession, which they had quietly enjoyed for over nine years; that 
they had made valuable improvements on the lot, and that appellee, 
who was the father of appellant Ceasar Eason, had all the while 
VoL. LXI— 15 
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promised to make appellants a deed to the same. The character of 
improvements made by defendant are stated in the opinion. 

The jury, under the instruction of the court, found for the plaint- 
iff. 
_ Plaintiff below pleaded that the property in controversy was a 
portion of his homestead, and that he was the head of a family, and 
that the property in dispute had been continuously used by himself 
and family as such since 1866, and these facts seem to have been 
admitted on the trial of the cause as stated by the court in the 
charge to the jury. Other facts appear in the opinion. The jury 
was instructed to return a verdict for plaintiff. 


Mitchell & Pearson, for appellants. 
McCormick & Logue, for appellee. 


Witur, Cuer Justice.—It has been frequently decided in this 
court that when a charge directing the jury to find for one of the 
parties to a suit upon one or all the issues involved in the cause is 
but the legal effect of uncontroverted evidence, and there is no 
question in reference to it to be passed upon by the jury, it may 
properly be given. Teal ». Terrell, 58 Tex., 261; Hedgepeth », 
Robertson, 18 Tex., 871; Mitchell v. Ds Witt, 20 Tex., 29+. 

Such being the rule, the appellants cannot complain that upon 
their own version of this case, and accepting as true all the facts 
relied upon by them to defeat the plaintiff’s action, taken in con- 
nection With the undisputed facts established by the plaintiff, the 
court charged the jury to find in favor of the latter, provided the 
clear conclusion of the law from such facts was that the plaintiff 
was entitled to recover. 

Taking such facts alone into consideration, the case before the 
court was one where a father had verbally given to his son a portion 
of the homestead premises of the former, and the son had moved 
upon it, and had occupied it with his wife as a home for several 
years. All the improvements upon the premises were placed there 
by the father, with the exception of a smoke-house of little value, 
which was removed thither by the son from the premises of the 
father. The father had paid all taxes accruing upon the place since 
the gift, except fifty cents, which amount was paid by the son’s 
wife sometime after the commencement of this suit. 

Under such a state of case we can see no ground upon which a 
jury could possibly have found a verdict for the son and his wife, 
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appellants in this cause, which would not have been set aside by the 
court as against the law and the evidence. 

Admitting that a party claiming under a parol gift made in con- 
sideration of natural love and affection, who has entered upon the 
Jand given him and made valuable improvements thereon, may 
claim a specific performance from the donor, this is not a case for 
the application of any such principle of equity. 

The donor here seems to have placed upon the land all the im- 
provements of any value, and the donee to have contributed on his 
part only the removal of a small meat-house belonging to his father, 
proved by the plaintiff to have been worth only $5 on account of 
its rotten condition, and by defendant to have been worth not more 
than $25 when new. 

In the case of Ann Berta Lodge v. Leverton, 42 Tex., 25, Judge 
Moore, speaking of a purchase under a verbal contract for land, 
says it cannot be “ maintained that any character of improvements or 
repairs made on the premises, of however little value, will entitle 
the purchaser to have the contract enforced.” And further, on 
p. 26, that “It is well settled when the purchaser has been fully 
compensated for his improvements, or has gained more by his pos- 
session than he has expended in improvements, they will not avail 
him as a ground for specific execution.” 

This is an appropriate case for the application of both these prin- 
ciples, taking into consideration the insignificance of the amount 
expended by the son towards the improvements, and the long period 
of time during which he occupied the place without compensating 
his father for the use of it. He could not have compelled a specific 
performance on the part of his father; and hence could not defend 
successfully against a suit brought by the latter for a recovery of 
the land. 

The court did not err in giving the charge complained of, and, 
finding no other error in the proceedings of the court below, the 
judgment is affirmed. 

AFFIRMED. 
(Opinion delivered February 27, 1884.] 

































































228 Perry v. Woopson. [Galv. Term 
ee 








Statement of the case, 





Nanoy B. Perry et at. v. C. T. Woopson er At, 
(Case No. 982.) 


1, VENpDoR's LIEN.— A vendor of land afterwards accepted a purchase money 
note given by a third party, who had exchanged lands with his vendee, and 
which note was given to secure a balance due as excess of value of the land 
exchanged; this acceptance was in lieu of the vendee’s original note, and at 
the same time the lien was released on the tract sold by the original vendor, 
In a suit brought to enforce a vendor’s lien against the land, received in ex- 
change by the original vendee, and in the alternative against the land which 
he exchanged, held: 

(1) That in the absence of an express waiver of lien the vendor could 
enforce his lien against the land which his vendee had received in the ex- 
change of lands. 

(2) A judgment also against the original vendee was error. 


Apprat from Harris. Tried below before the Ilon. James Mas- 
terson. 

Appellants brought suit to recover the amount of a note executed 
by Woodson to Mrs. Perry, and against the other parties to secure 
the foreclosure of the vendor’s lien upon two hundred and sixty 
acres of land described in the petition, and in the alternative to 
secure the foreclosure upon another tract of land described in the 
petition as containing one hundred acres. 

The facts were these: On the 30th day of October, 1874, appel- 
Jants sold and conveyed to Woodson the one hundred acre tract, 
taking his note for part of the purchase money. And about the Ist 
day of January, 1876, Woodson and Davis exchanged land, in which 
Davis was to and did pay $200 as the difference in value. This was 
paid to Perry on the note. By an arrangement between the parties 
Perry released the lien on the tract conveyed to Davis, and took 
Woodson’s note for the amount as part of the purchase money of 
the two hundred and sixty acre tract. 

Davis pleaded general denial, and claimed that there was no lien 
on the land conveyed to him by Woodson. Woodson and wile also 
answered by general denial, and specially that the lien had been 
released, and also that the two hundred and sixty acre tract was the 
separate property of Mrs. Woodson. 

Upon the trial the court rendered judgment against Woodson for 
the debt, but refused to foreclose the lien, and in favor of Davis and 
wife that they go hence, etc. 

Appellants claim that the judgment is against the evidence in s0 
far as the court refused to decree a foreclosure of the lien. 
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Crank & Webb, for appellants, cited: 2 Story’s Eq., sec. 1201; 
Dyer v. Dyer, 2 Co. 8. C., 92; 1 Leading Cases in Eq., p. 188. To 
which we add, Tarpley v. Poage, 2 Tex., 150; Leakey v. Gunter, 25 
Tex., 403; 2 Story’s Eq., secs. 551-52; Graham v. Graham, 1 Ves., 
975; Reder v. Kidder, 10 Ves., 360; Shaw v. Lindsey, 15 Ves., 350; 
Walters v. Jewett, 28 Tex., 202. 


No briefs for appellee on file. 


Warts, J. Com. App.— No doctrine is more firmly established 
than that the vendor has an equitable lien upon the land conveyed 
for the unpaid purchase money, unless such lien has either been 
waived or abandoned. Such lien arises by operation of law where 
certain facts exist. 

In this case there is no pretense that Woodson had paid the pur- 
chase money for the one hundred acre tract conveyed to Davis. 
That land was burdened with the vendor’s lien to the amount of the 
note then unpaid. And when the transaction between the parties 
is divested of form, in substance and effect the note sued on was 
given by Woodson to secure the purchase money of the two hun- 
dred and sixty acre tract conveyed by Davis to Mrs. Woodson. 
That is, this unpaid balance due to Mrs. Perry entered into and 
formed part of the consideration paid and to be paid by Woodson 
for the two hundred and sixty acre tract, as effectually as if the 
note had been given directly to Davis and by him transferred to 
Mrs. Perry in lieu of the former note. The lien arises oyt of the 
nature of the transaction as well as the circumstances attending the 
same. Certainly, there was no waiver of the lien by Perry, for it 
appears from the evidence of all the parties that such result was 
never contemplated or intended. There is nothing in the asserted 
claim of Mrs. Woodson to the land as her separate property. As 
against the unpaid purchase money no such right could attach to 
defeat the lien. In this respect married women are not exempt 
from the rule applicable to others, that, until the purchase money is 
paid, the land remains bound. Briscoe v. Bronaugh, 1 Tex., 326; 
Flanagan v. Cushman, 48 Tex., 241; Irvin v. Garner, 50 Tex., 48; 
White v, Downs, 40 Tex., 225; Beatty v. Brooks, decided at the 
present term. 

Our conclusion is that the judgment is against the evidence and 
that it ought to be reversed, and that the supreme court should 
render such judgment as ought to have been rendered by the court 
below, viz.: That appellants have and recover nothing of Davis and 
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wife, but that they go hence without day, etc. That appellants re. 
cover of appellee Woodson the amount due upon the note, and costs 
of suit, and also against Woodson and his wife foreclosing the 
vendor’s lien on the two hundred and sixty acres of land described 
in the petition. 

REVERSED AND RENDERED, 


[Opinion adopted February 27, 1884.] 





I., E. & W. T. R’y Co. v. Mary Harpy. 
(Case No. 1777.) 


1. JupGmMent.— When, on the trial, no objection was made to any evidence on 
which the plaintiff relied to sustain his claim for damages, and a verdict 
for the plaintiff showed the special grounds on which the jury rested their 
verdict, the pleadings being sufficient to authorize such verdict, in support 
of which there was some evidence, the judgment, on appeal, was not 
reversed. 

2. CHARGE OF CoURT — PRACTICE.— Though a charge of the court may be in 
some respects incorrect, or present some issues not raised by the pleadings, 
yet if it appear affirmatively from the record that the finding of the jury 
was not influenced by such erroneous charge, the case will not ordinarily be 
reversed because of such immaterial error of the court. 





Error from Harris. Tried below before the Hon. James Master- 
son. | 

This suit was filed October 15, 1881, by Mary Hardy against the 
defendant for damages to her homestead property, occasioned by 
the negligent construction and operation of the track of defend- 
ant’s railroad in front of her premises, so as to impede the flow of 
the water having a natural outlet that way, and cause it to back up 
upon and injure her premises. The petition stated that the property 
was worth $3,000 before and without the injuries complained of, and 
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was only worth, since their occurrence, $500. Damages laid at 
$2,500. Special damages to house and garden from two overflows 
in 1881, $100 each time. 

The defendant pleaded: The general issue; that it was authorized 
by ordinance of the city of Houston to build its track, and under 
that authority said track was laid; that its track had been care- 
fully and skilfully constructed, and did not obstruct the drainage 
or injure plaintifi’s property. 
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There was a jury, and a verdict and judgment for the plaintiff, 
$350. 

The charges complained of were the following: 

“9, If the proof shows that defendant company has obstructed 
Second street, in Fifth ward, in the city of Ilouston, and thereby 
obstructed the drainage of plaintiff of water theretofore accustomed 
to flow over said street, and if defendant, by placing a culvert over 
the drain that theretofore conducted water off of plaintiff's prop- 
erty —if such insufficient culvert caused the premises of plaintiff to 
be overflowed by usual and ordinary natn, and has damaged plaint- 
iff’s property, find for plaintiff damages.” Ss. 

“5, If, under the evidence, applied to the law given you in charge, 
you find for plaintiff, consider the actual damage resulting to plaint- 
iff’s property resulting directly from the overflowage of water 
thereon caused by the defective or insufficient culvert constructed 
by defendant, and not from water coming on to plaintiffs land or 
kept there from the act or neglect of others. The measure of 
damages is all special losses to plaintiff resulting from the overflow- 
age and the lessened value of the use or rental value of the premises 
so overflowed through the fault of defendant for the time the prem- 
ises were so overflowed; and for the difference in its rental value 
or use resulting directly from-such overflowage from time of inju- 
ries up to this time, and what it would have been but for such 
wrongful act of defendant.” 


Hutcheson & Carrington, for plaintiff in error, cited: Dodd ». 
Arnold, oat 97; Austin vw. Talk, 20 Tex., 164; Cook v. Burnley, 
45 Tex , 9 ; Freeman on Judgments, par. 949: Troy v. Cheshire R. 


R.,3 “toed ‘(N. H.), 8: 


F. F. Chew and W. P. Hamblen, for defendant in error, cited: 

King v. Bremond, 25 Tex., 637. 
f 

West, Associate Justice.— It seems to be true that there was 
neither pleading nor evidence on which to base that portion of the 
charge which, in substance, directed the jury, in determining the 
amount of damage, to consider the difference in rental value of 
the property in question before and after the wrongful act of the 
plaintiff in error. 

The record, however, discloses affirmatively that the jury were 
not in the least influenced by the views of the court as to the mat- 
ter of difference in the rental value of the land. The verdict is to 
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the effect that the damages were caused by the fact that the culvert 
constructed by the plaintiff in error did not have sufficient capacity 
to carry off the water, and as a consequence the property of the 
defendants in error was overflowed and damaged. 

There was considerable evidence to the effect that the culvert was 
not large enough for the purpose for which it was designed. There 
was also some testimony tending to show that the property of the 
defendants in error was considerably injured from this cause. 

It is also true that the petition did not set out very clearly, or 
specially, all the elements and matters of damage on which the de. 
fendants in error relied to authorize a recovery. There were, how- 
ever, general allegations, which show clearly that the defendants in 
error did in fact claim damages resulting from the acts of plaintiff 
in error, other than the special damage set out in the petition. The 
plaintiff in error filed only a general demurrer to the petition of the 
defendants in error, and afterwards abandoned that. 

No objection whatever was taken on the trial to any evidence 
that was offered in support of the claim of the defendants in error 
for damages. 

Under these circumstances, as the verdict shows the special 
grounds upon which the jury rest their findings, and as the plead- 
ings were sufficient to authorize such findings, and as there was some 
evidence introduced to that effect, the verdict should not, under the 
circumstances, be disturbed. 

Though the charge of the court may in some respects be incor- 
rect, or present some issue not raised by the pleadings, yet if it ap- 
pears affirmatively from the record that the finding of the jury was 
not influenced by such erroneous charge, the case will not ordinarily 
be reversed because of such immaterial error of the court. City of 
Galveston v. Morton, 58 Tex., 416; Carter v. Eames, 44 Tex., 544; 
Jones v. Thurmond, 5 Tex., 318; Salinas v. Wright, 11 Tex., 572; 
Hollingsworth v. Holshousen, 17 Tex., 41; Merriwether v. Dixon, 
28 Tex., 19; King v. Bremond, 25 Tex. 637. 

The judgment is affirmed. 

AFFIRMED, 
[Opinion delivered February 29, 1884.] 
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J. P. Asrvuavevituie v. B. Loustraunav. 
(Case No. 1657.) 


1. HoMESTEAD.— A., an unmarried man, having a fez simple interest of one- 
third in the property on which he resided, acquired by purchase from one of 
his step-children, which at the time was incumbered with a trust deed exe- 
cuted by the vendor and the other heirs, and who had also a life estate in an 
undivided one-sixth of the property inherited from his wife, entered into a 
written contract with B., on March 15, 1577, by which he conveyed and re- 
léased to B. all his interest, in consideration that B. should buy the property 
when sold under the trust deed, and then convey it to A. for the same 
amount B. might pay for it. B. purchased at trust sale and took notes from 
A. secured by trust deed for the amount he had bid and paid. The property 
was sold to a third party under that second deed of trust, A. still residing 
on it. ‘In a suit brought by the last purchaser against A. for the property, 
held: 

(1) The title of A. passed by his contract with B. stipulating for a convey- 
ance to A. for the amount B. might be required to pay at the first trust sale, 

(2) The agreement of March 15, 1877, the subsequent purchase by B., and 
his compliance with its terms, vested in A. under the deed which he re- 
ceived, a title which rendered the property subject to sale in satisfaction of 
the notes given by A., bereft of all homestead claim. 

(8) The agreement of March 15, 1877, was not in violation of sec. 50, art. 
16, of the state constitution. 

(4) No mortgage or other lien was intended to be given by the instrument 
of March 15, 1877. 

(5) A mortgage is a security for a debt, while a conditional sale is a pur- 
chase for a price paid or to be paid, to becume absolute on a particular 
event, or a purchase accompaniel by an agreement to resell upon particular 
terms. 

(6) Sec. 50. art. 16, of the constitution imposes a restriction on the power 
of the husband to sell the homestead only when he is a married man, and 
in such case a sale cannot be made without the wife’s consent given in the 
manner prescribed by law. 

(7) lf the owner of a homestead be an unmarried man he may sell the 
homestead as he may any other property; and it is ordinarily true that he 
who has unrestricted power to sell may mortgage. 

(8) The contract of March 15, 1877, was not in violation of the last clause 
of the constitution above referred to, which provides that ‘all pretended 
sales of .the homestead involving any condition of defeasance shall be 
void,” The word pretended has reference to feigned. and not to real, sales, 

(9) The constitution does not prohibit a sale of the homestead, made with 
an agreement whereby the vendor may re-acquire the title. 

(10) A defeasance carries with it the idea of nullity; it is described as 
being a condition annexed to a deed, which, being performed, the deed is 
rendered null. 

(11) The purchase, at the second trust sale, the proceedings being regular, 
acquired title. 


Apprat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
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Appellee brought this suit, alleging that he was the owner in fog 
simple of lot No. 1, in block No. 324, in the city of Galveston, and 
improvements; that appellant wrongfully entered upon the lot and 
dispossessed him. Appellee made application for and obtained g 
writ of sequestration. 

Appellant filed a general demurrer, general denial and a special 
plea, alleging that for more than ten years he had used and ogey. 
pied the lot as the homestead of his family; that he had never 
abandoned his homestead rights therein, and was continuously in 
possession until ejected by the writ of sequestration; that in 1877 
all the constituents of his family had died or left him, except his 
step-son, who was a cripple and unable to earn a living, and who de. 
pended on appellant for support; that, besides his homestead inter. 
est, appellant had an interest in the fee simple of the lot; that 
previous to 1877 the children of appellant’s wife, who were then 
owners of the fee simple of the lot, subject to appellant’s homestead 
rights, executed a deed of trust on it; that on the 13th day of 
April, 1877, Pierre Louge became the purchaser, at trustee’s sale, 
of said interest, and on same day sold same to appellant, reserving 
a vendor's lien to secure purchase money; that the lot Was again 
sold (appellant still using it as a homestea‘!) to satisfy the vendor's 
lien, and appellee became the purchaser; that appe Mant’ s homestead 

rights were unaffected by the sale to appellee, etc. 

Judgment in favor of appellee, a jury being waived. 

The property in controversy was the community property of F. 
Brossier and his wife, Rose Brossier. F. Brossier died about 186%, 
leaving surviving him his wife, Rose Brossier, and their minor chil 
dren, Leon, Mary and. Felix, who, with the widow, occupied the 
property as their homestead. Mary was not the daughter of Rosa, 
but the daughter of F. Brossier by a,former marriage. Astugue- 
ville intermarried with the widow, Rose Brossier, on the 23d day of 
April, 1870. At that time the three children were all living. Mrs. 
Rose Astugueville (formerly Brossier) died Mav, 1874, leaving sur- 
viving her husband (appellant), Leon, Felix and Mary. At that time 
Leon and Felix were minors, residing with appellant on the premises, 
but Mary had married and ceased to reside thereon. 

Felix had his disabilities removed, and married in 1878. Leon 
died unmarried and without issue in 1881. 

On the 20th of December, 1876, Leon Brossier sold his interest 
in the eee rty to appellant. 

On the 17th of September, 1874, Leon and Felix Brossier, and 
Mary and her husband, John Steger, made a trust deed on their in- 
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terest in the property, to secure a note of $1,000 due Isaac Hurt, 
twelve months after date, John H. Hurt being trustee. 

Appellant and one Pierre Logue, on the 15th day of March, A. 
PD. 1877, entered into the following agreement, including agreement 


‘of April 10, 1877, which is inserted here following it: 


«Tue Srate or Texas — County of Galveston. 

«This indenture, made this the 15th day of March, A. D. 1877, by 
and between Joseph Polycarpe Astugueville, party of the first part, 
and Pierre Louge, party of the second part, witnesseth: 

“The said Astugueville, in consideration that the said Louge 
shall, on the 20th day of March, 1877, become the purchaser, at the 
trustee sale to take place on said day under a deed of trust executed 
and delivered to John HH. Hurt, by Leon and Felix Brossier and 
Mary and John Steger, on the 17th day of September, A. D. 1874, 
and for further consideration that said Louge shall purchase said 
property, to wit, lot No. 1, in block No. 324, in the city of Gal- 
veston, with the improvements thereon, and pay for the same out 
of his (Louge’s) own means; and for the further consideration that 
the said Louge shall, having become the owner of the property 
aforesaid, sell and transfer the same to the said party of the first 
part, the said Astugueville, for a sum equal to the amount paid for 
the same by the said Louge, and to be repaid by the said Louge in 
three equal payments, falling due, respectively, four, eight and 
twelve months after date, to be evidenced by the said Astugueville’s 
three promissory notes, bearing interest at the rate of ten per cent. per 
annum, he (the said Astugueville), should the terms of this agreement 
be truly carried out by the said Louge, hereby does release and con- 
vey unto the said Louge all rights or estate of whatever nature he, 
the said Astugueville, may now have in lot No. 1, block No. 324, in 
said city, together with the improvements thereon; it being well 
understood that should the said Louge fail to comply with the 
terms of this agreement, then this conveyance of his (said Astugue- 
ville’s) rights to said property shall be null and void. And the said 
Pierre Louge agrees and undertakes with the said Joseph P. Astugue- 
ville, that, in consideration that on this day the said Astugueville 
has renounced and transferred unto him, the said Louge, all his 
rights and estate in and to the property hereinbefore described, 
that he, the said Louge, shall well and truly transfer and sell the 
property aforesaid to the said Astugueville as soon as he, the said 
Louge, shall have become the owner thereof, upon the terms and 
conditions hereinbefore described; the said Pierre Louge retaining a 
vendor’s lien on said property until the value thereof shall have 


been repaid by said Astugueville. 
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“Tn testimony whereof, we hereunto affix our signatures, in Gal- 

veston, this the 15th day of March, A. D. 1877. 
“J. =. ASTUGUEVILLE, 
“P. Lovage. 
“Witnessed at the request of J. P. Astugueville and P. Louge: 
“P.M. Prarr, 
“P. T. LanGcui.ur.” 

“Srate or Texas — County of Galveston. 

“ Whereas, the sale of the property described in the foregoing in- 
denture did not take place on 20th day of March, A. D. 1877, the 
undersigned agree that the 12th day of April, A. D. 1877, may be 
substituted in tne foregoing contract, whenever the 20th day of 
March, A. D. 1877, appears therein. 

*“ Witness our hands and scrawls for seals, in Galveston, this 10th 
day of April, A. D. 1877. 

“ P. Lovar, 
“ Witnesses: “J. P. AsruGuevitee. 
“P, T. LANGvILLeE, 
“ Arrnur J. Wor.” 

These instruments were both acknowledged before a notary public, 
and recorded in office of clerk of county court of Galveston county. 
On the 12th day of April, A. D. 1879, Pierre Louge became the 
purchaser at trust sale made by the trustee under the Hurt deed of 
trust, and on the 13th day of April, A. D. 1877, he (Louge) con- 
veyed the property to Astugueville for his three notes of $775 each, 
due at six, twelve and eighteen months. Astugueville on the same 
day executed and delivered to P. M. Pratt, trustee, his deed of 
trust on the property to secure these notes, the trust deed having, 
in addition to the usual stipulations, an express warranty of title 
on the part of Astugueville to the purchaser under this deed of 
trust. Also that all particulars and prerequisites of sale, including 
advertisement, should be presumed to have been performed. This 
deed of trust duly acknowledged and recorded. 

On the 2d day of April, A. D. 1881, Astugueville and Louge 
made an additional agreement renewing two of the notes (one hay- 
ing been paid), in consideration of the indulgence of Louge in not 
foreclosing the deed of trust up to that date. 

On the 10th day of June, A. D. 1882, Pratt, the trustee, sold the 
property, after advertisement. Baptiste Loustaunau, the appellee 
here, became the purchaser. 


Robert G. Street and H. K. Mann, for appellant, cited: Const. of 
1876, General Provisions, sec. 50, art. XVI. 
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Wheeler & Ihodes, for appellee, cited: Ruffier v. Womack, 
Tex., 342: Whitehead v. Nickelson, 48 Tex., 528; Alstin v. Cundiff, 
52 Tex., 460; Pollock on Contracts, p. 446, note B. 


Srayton, AssocraTe J ustior.— At the time the agreement of March 
15, 1877, was made between Astugueville and Louge, the former 
had only the fee simple title to one-third of the lot, which he had 
acquired through purchase from one of the children of Brossier, who 
w.th the other children, prior to the sale of his interest to Astugue- 
ville, had incumbered it with a trust deed to ‘secure the debt due to 
Hurt. 

Astugueville also held a life estate in an undivided one-sixth of 
the lot, through inheritance from his wife, and it is claimed that he 
had a homestead interest in one-half of the lot which he was entitled 
to enjoy during his life. 

It is claimed that it was not the intention of Astugueville to part 
with such interest as he had in the property by the agreement of 
March 15, 1877, and the subsequent acts contemplated by that in- 
strument, and that the whole transaction between the parties, in 
connection with the purchase by Louge, under the deed of trust 
sale, was only intended by the parties as a mortgage, and did not 
divest such title or right as Astugueville had prior to the date of 
the agreement between him and Louge. 

The intentions of parties when tueir contracts are reduced to 
writing must be gathered from the writing itself, considered in the 
light of the facts surrounding the contracting parties at the time an 
agreement is made. 

It is not claimed in this case that the parties, through accident, 
mistake or fraud, failed to express in the written instrument their 
real intentions. 

The language of the instrument imports that, in consideration of 
certain things to be done by Louge, which he obligated himself to 
perform, the appellant, by that instrument, conveyed to him what- 
ever interest or right he then had in the lot. 

It declares that “he, the said Astugueville, should the terms of 
this agreeme nt be truly carried out by the said Louge, hereby does 
release andl convey unto the said Louge all right or estate of what- 
soever nature he, the said Astugueville, may now have in said lot 
No. 1, block No. 324, together with the improvements thereon, it 
being well understood that should the said Louge fail to comply 
with the terms of this agreement, then this conveyance of his (said 
Astugueville’s) rights to said property shall be null and void.” 
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This is the language of a grant 7m presenti, based on acts to 
be performed by Louge at a future time, and the grantor, having 
no wife, had full power to make it, and thereby convey whatever 
interest he then had. 

As if to emphasize the fact that the title to Astugueville’s inter. 
est in the property was to pass with the execution of the instrg. 
ment, it further declares “ that in consideration that on this day the 
said Astugueville has renounced and transferred unto him, said 
Louge, all his rights and estates in and to the property hereinbefor 
described,” ete. 

It is not pretended that Louge did not do and perform to the 
letter the acts and things which were the consideration of the con. 
veyance. 

In reference to property not homestead, no question could arise as 
to the effect and validity of the agreement between Astuguevilleand 
Lounge, and it must be held that this instrument and the subsequent 
purchase by Louge under the ITurt trust deed, and compliance with 
the terms of the agreement, vested in Astugueville a title, in so far 
as the liability of the property to sale in satisfaction of the notes 
given by Astuzueville to Louge is concurred, bereft of all homestead 
claim whatever, unless the agreement of March 15, 1877, was in 
violation of sec. 50, art. 16, of the constitution. 

The constitution declares that “no mortgage, trust deed or other 
lien on the homestead shall ever be valid, except for the purchase 
money thereof or improvements made thereon, as hereinbefore pro- 
vided, whether such mortgage, or trust deed, or other lien shall have 
been created by the husband alone or together with his wife.” 

That no mortgage or other lien was intended to be given by the 
instrument is certainly true; for no such thing can exist in the 
absence of a debt to be secured by the lien. 

The existence of a debt to be secured is the very foundation on 
which a mortgage or other lien depends; when the one is not found 
the other cannot exist. 

It is this test which is often resorted to for the purpose of deter 
mining whether an instrument evidences a mortgage or conditional 
sale. It is said that the latter “are to be taken strictly as independ- 
ent dealings between strangers.” A mortgage “is a security fora 
debt, while a conditional sale is a purchase for a price paid, or to be 
paid, to become absolute on a particular event, or a purchase accom- 
panied by an agreement to resell upon particular terms.” Sewall v. 
Henry, 9 Ala., 33. 

It is therefore unnecessary to consider, in this case, whether a 
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man having no wife, but having a family of which he is the head, 

can legally create a mortgage or other lien on property used as home- 

stead, for purposes other than such as those for which liens on such 
roperty are authorized by the constitution. 

Taking all of section 50, art. 16, of the constitution into consid- 
eration, it would seem, however, that there was no restriction in- 
tended to be placed on the owner of property used as homestead, 
in reference to his power to sell or incumber it with liens, unless 
such person have a wife. 

It imposes a restriction on the power of the husband to sell the 
homestead only when he is a married man, and in such case a sale 
cannot be made without the wife’s consent given in the manner 
prescribed by law. 

If, however, the head of a family be an unmarried man, he may 
sell a homestead which he owns just as he may sell any other prop- 
erty; andit is ordinarily true that the owner who has an unrestricted 
power to sell may mortgage. Jordan v. Imthurn, 51 Tex., 287; 
Tadlock v. Eccles, 20 Tex., 782. 

Under former constitutions, it was held that restrictions placed 
onthe power of a husband to sell or otherwise dispose of home- 
stead property were for the benefit and protection of the wife, and 
that a contract made by the husband alone might be enforced 
against the husband after the death of the wife. Brewer v. Wall, 
93 Tex., 587; Allison vw. Shilling, 27 Tex., 454; Wright v. Llays, 34 
Tex., 261. 

It then only becomes necessary to inquire whether the agreement 
in question was in violation of the last clause of the section of the 
constitution referred to. That clause provides “ that all pretended 
sales of the homestead involving any condition of defeasance shall 
be void.” 

Under this clause of the constitution, it is not every sale of the 
homestead involving a condition of defeasance which it declares 
shall be void; but it declares tbat all pretended sales involving such 
conditions shall be void. 

The word “ pretended” is evidently used in its ordinary sense, 
and means “ feigned,” “not real.” Was such the character of the 
sale made by the instrument in question? Certainly not, if consid- 
ered in the legal effect of the language used, or in the light of the 
object sought to be accomplished by Astugueville. He had but 
asmall interest in the property, even if, under the law in force at 
the time of the death of his wife, he would have been entitled to a 
homestead use of her interest during his life, which in this case need 
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not be determined. But he desired to become the owner of the en. 
tire lot; such he could become only by the purchase of that which 
belonged to others and in their hands was charged with a debt whieh 
could be enforced against it. 

Louge was willing to buy the entire property and sell it to him, if 
he could be secure in so doing. To acquire such title it became nee. 
essary to have whatever title or claim the appellant had, as well ag 
the interest of the children of Brossier, which would pass by the sale 
under the trust deed which they had executed. 

In this state of affairs appellant conveyed to Louge all the inter. 
est he then had fora real and not a feigned purpose; this convey- 
ance was made for valuable consideration, and that the purpose in 
making it looked to the re-acquirement of that interest, as well as 
all other interests in the property, by a subsequent purchase from 
Louge, after he should acquire title to the whole, did not make it 
the less real; did not render it a mere pretense. 

If the constitution prohibited every sale of a homestead, made 
with a condition or agreement whereby the seller might re-acquire 
title, there would be an end of the question; but as before said, such 
is not the prohibition contained in the constitution. Such a sale, if 
real, in no way feigned or pretended, would not be in conflict with 
any provision of the constitution. 

A sale, if real, with an agreement to reconvey on named terms, 
involves validity in the sale and resale; carries with it the idea that 
the parties intend the title, and not a shadow, to pass and repass, in 
accordance with the agreement; and that there shall be nullity in 
no prt of the transaction; that the conveyance shall become a liv- 
ing, vital source of title, through which title by the resale may 
pass. 

The title conveyed was evidently intended by the parties to be a 
vested real interest in Louge, never to become null by reason of the 
performance of any condition by Astugueville, but on the contrary 
to exist and become the source of future title, which, thtoagh Lounge, 
Astugueville hoped to and did acquire completely, in so far as the 
same depended on any act of Louge. 

A defeasance carries with it the idea of nullity; it is said to be a 
condition annexed to a deed, which, being performed, the deed is 
rendered null. 

The parties to the agreement evidently never contemplated a de- 
feasance; to prevent the happening of the only event on which 
there could have been a defeasance, Astugueville contracted with 
Louge that such event should not occur, and that Louge should him- 
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self perform, and not Astugueville, the act on the non-performance 
of which the conveyance to Louge should become null; and for fail- 
ure of Louge to comply in this respect he swould have been respon- 
sible in damages. In the minds of the parties the contract involved 
no condition of defeasance which either expected or desired should 
occur. 

The whole transaction amounted simply to a sale of whatever 
estate or right Astugueville had, which might become null by the 
failure of Louge subsequently to perform his part of the contract, to 
which was coupled an agreement that Astugueville might repur- 
chase the interest which he then conveyed, together with all other 
interests in the lot, on terms stated. 

The transcript does not contain a statement of facts which can be 
considered, and the case must be disposed of on the conclusions of 
fact and law contained in the record. We are of the opinion from 
those that the court did not err in holding that whatever estate or 
right Astugueville had in the lot passed by the instrument executed 
by him and Louge. 

“The court also found that the notice given of the sale at which 
the appellee bought was such as was contemplated by the agree- 
ment between the parties; that the sale was fairly made, and that 
the property sold for a fair price; and we are not prepared to say 
that the court below erred in any of those findings. 

There being no error in the judgment, it is affirmed. 


AFFIRMED, 
{Opinion delivered February 29, 1884.] 





B. K. Persins v. Crara A. Duntavy Et AL 
(Case No. 1800.) 


1, JUDGMENT NUNC PRO TUNC.— Though the court may erroneously hold that a 
defendant is not in court in such manner as to authorize a judgment by de- 
fault, such error cannot be revised at a subsequent term of the court upon 
a mvtion to enter a different judgment nun®pro tune. 

2, Same.— A judicial error in entering up an order at a former term, which was 
not sanctioned by law, or the failure to enter up one which should have 
been rendered but for the incorrect ruling of the court upon points made be- 
fore it, cannot be remedied by a judgment to the contrary entered nune 
pro tune. 

3, Same.— A court having once held that a citation to a defendant was invalid; 
that no appearance had taken place, and that a judgment by default could 
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, 
not be rendered, has no authority, at a subsequent term, to reverse its de. 
cision, overrule the motion to quash, pronounce judgment by default ang 
execute a writ of inquiry. 

4, Same.— For such errors the defeated party has his remedy by appeal after 
final judgment. But if the suit was for damages for a tort, he cannot, by 
reviving an abated action (after the death of the defendant) against the aq. 
ministrator, have the issue tried as to whether he was entitled toa judgment 
against the deceased in his life-time, and thus cause the administrator to 
defend against a claim for damages, the right to recover which ceased with 
the original defendant’s death. 

5. Same.— In every case, to entitle an applicant to have his judgment entereg 
mune pro tunc, on account of the death of one of the parties, the action 
must, at the time of the death, have been ready for the rendition of the 
final judgment. Such is not the case when a trial has still to take place, 














































Appear from Fort Bend. Tried below before the Hon. Wm. 
Burkhart. 

Suit for a tort filed on the 13th day of February, 1882, by appel- 
lant against J. F. Dyer (the original defendant), seeking to recover 
actual and exemplary damages alleged to have been’ sustained by 
him by reason of an indictment which was presented against Per. 
kins in the district court of Fort Bend county charging him with 
having swindled Dyer, it being alleged that the presentment of the 
indictment was procured by Dyer, and that the prosecution was 
instigated, encouraged and carried on by him; that he acted with 
malice toward Perkins, and without probable cause. 

Citation issued to Bexar county, March 31, 1882, and was served 
on Dyer April 22, 1882. 

At the first term after service, Dyer, as his first step in the case, 
filed (on the 24th of April, 1882) before return day his motion to 
quash the citation for two reasons, one of which, and the one relied 
on, was that it did not state the nature of the plaintiff's demand, 
which motion was sustained on the 28th of April, 1882, default day, 
and the citation was quashed; the case was continued for the term, 
and was adjudged an appearance case to the next term of the 
court, and plaintiff Perkins duly excepted tothis ruling. At the same 
term of the court, on the 25th day of April, 1882, the clerk in his 
handwriting entered on the motion docket, at the verbal request of 
one of defendant’s attorneys, a rule for security for costs, and on the 
same day the rule was sustained, and plaintiff's (Perkins’) attorneys 
being present, accepted notice of the rule, and the bond for costs 
was filed April 28, 1882, on default day. 

This entry by the clerk, on the motion docket, plaintiff Perkins 
contended, was an appearance by defendant, and that by this act 
of defendant’s attorneys he had entered an appearance in the case, 
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and thereby waived any defect there may have been in the citation ; 
the court beld that it did not constitute an appearance. 

At the same term, on the 28th of April, 1882, plaintiff filed a 
motion to enter judgment by default against defendant because he 
had not filed an answer in the cause. This motion to enter judg- 
ment by default was not ruled on by the court until after the 
motion to quash the citation had been sustained and the continuance 
entered. 

Defendant Dyer filed his answer to the merits on the 12th day of 
May, 1882, before the adjournment of the April term, 1882. 

At the next term of the court an order for scire fucias to make 
Mrs. 8. C. Dyer, the executrix, and the heirs of Dyer parties defend- 
ant was made, Dyer having died July 2, 1882. Mrs. Dyer, the 
executrix, Was never served and made a party, and she died also. 
The present defendants, as the heirs and legatees of J. F. Dyer, were 
made defendants, and they answered to the merits and pleaded in 
abatement of the action, that it was one to recover damages for 
malicious prosecution, and being for a tort was a personal action, and 
died with the defendant J. F. Dyer, and could not be maintained or 
further prosecuted after his death against his legal representatives. 
At the same term, plaintiff filed a motion to enter judgment by 
default tune pro tunc as of the 28th of April, 1882, against Dyer, 
with writ of inquiry to be executed againt present defendants, which 
motion was based on two grounds: 

1, That the citation served on Dyer in Bexar county, and which 
the court quashed, was sufficient to compel Dyer to plead at the 
appearance term, or suffer the consequences of a judgment by 
default. 

2. That if the said citation was defective and insufficient, that 
defendant had voluntarily entered his appearance in the case by 
causing the entry of the rule for costs. Which motion the court 
overruled and plaintiff excepted. 

At the same term, the plea in abatement by the appellees, heirs 
and legatees of the original defendant, J. F. Dyer, was sustained, 
and the cause dismissed at plaintiff's costs, and he excepted 


Geo. W. & F. K. Duff, for appellants, cited: Arts. 1251, 1281, 
1282, 1285 and 1286, R. 8.; Zipp »v. Kerr, Law Review, September 
11, 1883; Ricks v. Pinson, ‘OI Tex., 507; Ward v. Ringo, 2 Tex., 
420; Sebneon vw. Smith, 14 Tex., 412; Holman vw. Chevaillier, 14 
Tex., 340; O'Connell v. State, 18 Tex. 343; Mitchell @. Overman, 
103 U. S.. 62. 
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Peareson & McCamly, for appellees, cited: R. S., art. 1949. 
Watson v. Loop, 12 Tex., 14; Taney v. Edwards, 27 Tex., 294. 
Gibbs v. Belcher, 30 Tex., 79; Harrison v. Moseley, 31 Tex., 608. 
Ferrill’s Adm’r v. Mooney’s Executors, 33 Tex., 219; Galveston 
City R’y Co. v. Nolan, 53 Tex., 189; Broom’s Legal Maxims, p. 904 
et seq.; Chitty’s Pleadings, Ist vol., star p. 68; Kent’s Commenta 
ries, p. 416, 1st vol. and note C.; Blackstone’s Com., 2d vol., 3d book, 
art. 302; Williams on Executors, 1st vol., star p. 560; id., 2d vol, 
star pp. 1229, 1230 and 1231; Iredell on Executors, pp. 453, 592; 
Morris v. Carson, 7 Cowen, 281; Hayden v. Vreeland, 183 Am. Rep,, 
723; Grubbs, Adm’r, v. Sult, 34 Am. Rep., 765. 

Wurm, Curer Justice.— It is unnecessary for us in the present 
case to decide as to the validity of the citation served upon Dyer, 
or as to whether or not the filing of a motion for security for costs, 
or of a notice and interrogatories to take the depositions of a wit 
ness, amount to such an appearance by a defendant as will authorize 
a judgment by default. 

The application for judgment nune pro tune was based upon the 
ground that the district judge erred in quashing the citation, and 
holding the defendant was nog in court in such manner that a judg- 
ment by default could not be taken against him. Admitting for 
the purposes of this appeal that the judge did err in such ruling, it 
was an error or incorrect action in a matter of law which cannot 
be revised or reversed at a subsequent term upon a motion to enter 
a different judgment nune pro tune. 

It is well settled that judicial errors in entering up an order ata 
former term which was not sanctioned by law, or the failure to 
enter one which should have been rendered but for an incorrect 
ruling of the court upon points made before it, cannot be remedied 
by a judgment to the contrary ordered nune pro tunc. Lorance , 
Marchbanks, 2 Law Review, 44; Freeman on Judgments, $$ 68, 70; 
Chambers v. Hodges, 3 Tex., 517. 

The court could not render a judgment by default against 
Dyer whilst the motion to quash was pending and urged by his 
counsel, unless it held that an appearance was effected by some 
action on the part of the defendant. 

Having ence held that the citation was invalid, and that no ap 
pearance had taken place, and that a judgment by default could not 
be rendered, it had no authority at a subsequent term to reverse its 
decision, overrule the motion to quash, pronounce a judgment by 
default, and execute a writ of inquiry. 





































Perkins v. Duntavy. 





Opinion of the court. 





For errors committed in such matters the defeated party has his 
remedy by appeal to this court after final judgment, and if, by the 
death of a defendant in an action dying with him, a plaintiff is de- 
prived of such remedy, it is but one of the risks attending such 
suits. Ile certainly cannot, by reviving the abated action against 
adminstrators, have the issue tried as to whether or not he was en- 
titled to a judgment against the deceased in his life-time, and thus 
cause thera to defend against a claim of damages for a tort, the 
tight to which ceased with his death. 

This is sufficient to dispose of the appeal. It may be added, how- 
ever, that if the judgment by default had been granted, and the de- 
fendant had died thereafter and before writ of inquiry was executed, 
it is, to say the least, doubtful as to the power of the court to exe- 
cute the writ. It is not like the case of a death occurring between 
verdict and judgment. <A verdict fully determines the rights of the 
parties to the suit, and a judgment in accordance with it follows as 
amatter of course. Buta judgment by default when writ of in- 
quiry is awarded leaves the amount of damages undetermined. The 
execution of this writ is not in all respects an ex parte proceeding. 
The defendant may appear and by evidence reduce the amount of 
damages claimed by the plaintiff; he may raise objections to plaint- 
iff’s right to recover the full amount of his claim, and take excep- 
tions to the decision of the judge. Sayles’ Prac., § 627. 

The death of the defendant between the date of the default and 
the execution of the writ leaves the cause in a partially finished 
condition. An interlocutory judgment has been entered up, anda 
final judgment is held in abeyance, not by the laches of the court 
or its officers, but by permission of the statute itself. 

In this respect the case differs from that of Mitchell ». Overman, 
103 U. S.,.62. There the judgment was pro confesso, and the delay 
in entering the decree arose from the tardiness of the judge in 
making up his conclusions. Besides, after order taking a bill as con- 
fessed, the proceedings are strictly ex parte, and the defendant can- 
not be heard except at the demand of his adversary. 

Mr. Freeman, in his work on Judgments, says, § 68: “In every 
case, to entitle the applicant to have his judgment entered nune pro 
tune on account of the death of one of the parties, the action must, 
at the time of such death, have been ready for the rendition of the 
final judgment.” In this case it would not have been ready, because 
atrial had still to take place in which the defendant could in-some 
measure participate, and partially, at least, control the demand of 
the plaintiff. The same writer also says: “It is not sufficient that 
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an interlocutory judgment had been pronounced and proceedings 
were pending in pursuance of a writ of inquiry.” Id., § 59, 

To fix the liability of a defendant in an action which does not 
survive, so that it may be enforced after death against his admin. 
istrators, the claim should have ripened into a final judgment for g 
certain ascertained amount, and not be in such a condition that he 
may appear and partially defeat the demand. Ltesisting a judg. 
ment for the amount of damages claimed is a part of the defense 
to ail such suits, and this can take place upon a writ of inquiry, 

The administrators cannot be compelled to defend against an 
action for a tort committed by the deceased, and a right of action 
for which died with him; yet appellant would have forced them 
so to do, if his motion had been granted. 

The court did not err in refusing the motion, and the judgment 
is affirmed. 

AFFIRMED. 

[Opinion delivered February 29, 1884.] 





A. Cook er At. v. J. Dennis Er AL. 
(Case No. 1750.) 

1. STATUTE CONSTRUED.— The object of the statute (R. S., 4794) was to relieve 
the plaintiff from proving a trespass when the defendant had answered to 
the merits, but it was never intended to relieve the plaintiff from the neces- 
sity of showing title in himself to the land he may seek to recover. 

EVIDENCE — GRANT — SURVEY.—In trespass to try title the plaintiff read 
from the original field notes of the surveyor, made out in the English lan- 
guage, which contained the courses and distances in meandering a stream 
which bounded the survey, and which were translated into the grant, 
which was in the Spanish language. The date of the survey, as shown by 
those field notes, was five months before the extending of the title, and 
before an order of survey issued. Held, that the commissioner for extend- 
ing titles, having recognized and acted on the survey, the evidence was ad- 
missible if it tended to a more certain identification of the land embraced 
in the grant. 

. CHARGE OF COURT.— It is cause for reversal of a judgment, when issues have 
been submitted by the charge of the court to the jury concerning which no 
evidence had been admitted. 

4, LimiTaTION.— It is indispensable to maintain the plea of limitation of five 
years, that the deed under which he who sets up that defense claims should 
have been duly registered; the registration of some deed or deeds in the 
chain of title will not meet the requirements of the statute. While this is 
true, one who entered under a deed to himself, duly recorded, may tack his 
own possession to that of his vendor, who also entered and held under a 
deed duly registered. 

5. CONSTRUCTION OF LEGAL INSTRUMENTS.— It is error for a court to submit to a 

jury a question as to the legal effect of a written instrument. 
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Aprprat from Lamar. Tried below before the Ion. R. R. Gaines. 

Trespass to try title brought against appellees April 1, 1873. 
Appellants claimed through a ‘grant to John Taylor, October 12, 
1835, by George W. Smythe, special commissioner, and by mesne 
conveyances under it. Appellees claimed separate portions of the 
land through several junior patents and mesne conveyances, and 
relied upon limitations of three, five and ten years. Verdict and 
judgment for appellees. 

The errors discussed are indicated in the opinion. 


Hare & Head, for appellants, cited: San Antonio v. Lane, 9 
Tex., 71; Daugherty v. Knolle, 44 Tex., 459; Weir v. McGee, 25 
Tex. Sup., 20; 1 Greenl., sec. 277, and note; id., sec. 49; Oliver wv, 
Chapman, 15 Tex., 407; Smith v. Lipscomb, 13 Tex., 536; Willis v. 
Morrison, 44 Tex., 27; 13 Tex., 628; 9 Tex., 529; 3 Tex., 211; 
R. §., 1361; Rules District Court, 53, 54; Evans »v. Womack, 48 
Tex., 230; Welder v. Carroll, 29 Tex., 317; Stafford v. King, 
30 Tex., 257; Stroud v. Springfield, 28 Tex., 649. 


Maxey, Lightfoot & Denton and Hale & Scott, for appellees. 


Warts, J. Com. Arr.— Before the Ravised Statutes took effect 
the burden was upon the plaintiff not only to establish title to the 
land sought to be recovered, but also to show that the defendant 
was guilty of the alleged trespass; that is, that he was either in 
possession or else asserting a claim to the land. Evidently the 
object sought to be accomplished by the statutory provision referred 
to was, in cases where the defendant had answered to the merits, 
to relieve the plaintiff from showing the trespass. It was never 
intended that the plaintiff should be relieved of the burden of estab- 
lishing title to the identical land sought to be recovered. 

Obviously the finding of the jury was not founded upon the issues 
of limitation, for some of the defendants had not asserted that 
defense. It must have been that the jury were not satisfied that 
the Taylor grant did include the land described in the petition. 
There is no reason for the supposition that the jury believed that 
the grant was void; on the contrary, the court charged that it was a 
valid grant, and gave title to the land embraced within the bound- 
aries therein given. To aid in the identification of the land, appel- 
lant offered to read as evidence a certified copy of the original 
field notes of the survey. It seems that these field notes were made 
gut in the English language, and passed to the commissioner for 
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extending grants; that they were translated into the Spanish lap. 
guage, and, as thus translated, were incorporated into the grant, 
The courses and distances along the meanders of the river, as given 
in the original, were omitted in the translation. Therefore, it was to 
supply the omission and to aid the grant that the certified copy wag 
offered in evidence. These original field notes were archives in the 
general land office, and would ordinarily be admissible in aid of the 
grant. But the objections urged in this case, and upon which 
the court acted in excluding the evidence, were these: The survey 
was made some five months prior to extending the grants, and was 
made prior to the order of survey. At that early period, the prac- 
tice of making the survey, and afterwards obtaining the order of 
survey, generally prevailed. While such proceedings might not have 
been strictly regular, such irregularity has never been considered ag 


> 


affecting the validity of the survey or the grant based thereon. 
The commissioner for extending grants having recognized the sur- 
vey by extending the grant, it was not a valid objection to the 
admission of the certified copy that the survey was made before the 
order of survey, and previous to extending the grant. This rejected 
evidence would, to some extent at least, tend to establish the iden- 
tity of the Jand embraced in the grant, and ought to have been 
admitted. 

The charge of the court must agree with the allegations and proof, 
and it has been held a reversible error to submit to the jury issues 
to which no evidence has been adduced. Austin v. Talk, 20 Tex, 
164; Smith ». Montes, 11 Tex., 24; Andrews v. Smithwick, 20 Tex, 
111. 

To sustain the defense of five years’ limitation it is essential that 
it must be made to appear that the deed or deeds under which the 
party claims, and upon which the defense is predicated, must be 
duly registered. It is not suflicient for that purpose to show that 
some deed in the chain of title, or purported chain of title, under 
which the party claims, was duly registered, but the deed under 
which he claims must be duly registered. 

The statute gives the true owner the right to maintain his action 
at any time within five years after the adverse possession, with all 
the concurrent requisites, has commenced. And these requisites 
must all exist and unite to constitute notice of the adverse posses- 
sion and claim. The fact that B. isin the actual possession of land, 
asserting a claim thereto, to which A. has a recorded deed, would 
not constitute the requisite notice that he was claiming under A.’s 
deed. To sustain this defense the adverse occupant musi keep his 
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own flag flying. Ie cannot make the port by sailing under the 
colors of another. It. S., art. 3193; Porter v. Chronister, 58 Tex., 
55; Medlin v. Wilkins, decided at the Tyler term, 1883 (60 Tex., 
409). 

In this case there was no evidence that the deeds under which the 
appellees entered and claimed the land had ever been recorded. 
Hence there was no evidence to authorize the court to submit the 
issue of five years’ limitation to the jury. 

It was held in Medlin v. Wilkins, supra, that the party in posses- 
sion under a deed or deeds duly registered might tack the posses- 
sion of those from whom he purchased to his own possession so as 
to complete the bar, provided these possessions were each accom- 
panied by the requisites of the statute, were consecutive and in priv- 
ity, and no break had occurred in the possession. 

No rule of law is more firmly settled than that written instru- 
ments must generally be construed by the court. Certain excep- 
tions may exist to this general rule, but they are not material in 
this case. It is the province and duty of the court to construe and 
determine the legal effect of written instruments, and it is error for 
the court to submit such issues to the jury. San Antonio v. Lewis, 
9 Tex., 71; Shepherd v. White, 11 Tex., 346. In this respect the 
court, in part, failed to construe the legal effect of the muniments of 
title introduced in evidence. 

On account of the errors indicated we conclude that the judgment 
ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted March 4, 1884.] 





O. W. Arnotp et at., Exr’s, v. Mary Dean. 
(Case No. 1799.) 


1, WiLts.— The personal estate of a testator is the primary source to which re- 
sort must be had to raise funds for the payment of legacies and debts, and 
such legacies and debts cannot be made a charge upon the real estate first, 
unless the evidence of such being the intention of the testator is clear. 

2, CONSTRUCTION OF WILLS.— The rule that doubtful words in a will cannot be 
construed to have the effect of exempting the testator’s personal property 
from the payment of debts and legacies, or charging them on the real estate, 
will be especially enforced when the real estate has already, by the will, been 
made the subject of a special legacy, and the mode and time of its final 
disposition provided for in the will, 
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Arrrat from Galveston. Tried below before the Hon. W, 
Stewart. 

The questions involved in this suit originated out of the construe. 
tion of the last will and testament of John Dean, deceased. The 
will was probated in Galveston county and the estate was fully ad. 
ministered by the executors, when application was made to the 
probate court for direction as to the disposition of the property re. 
maining undisposed of. 

The probate judge entered a decree, giving direction as to what 
should be done with the property remaining. Mary Dean, repre. 
senting her children, prosecuted an appeal to the district court from 
the decree of the probate court. 

On hearing of the cause on appeal, the district judge set aside the 
decree of the probate court. 

The following was assigned as error: 

1st. The court erred in reversing the judgment of the county 
court of Galveston county, rendered February 24, 1583. 

2d. The court erred in not ordering the sale of the Milford plan- 
tation, in Montgomery county, willed to Patrick Dean, and the undi- 
vided one-fourth interest in the four thousand four hundred and 
eighty-six acres of land in Haskel! county, willed to Reuben B, 
Dean's wife and children, and the one-eighth interest in the Haskell 
county land, willed to William A. Dean’s wife and children. 

3d. The court erred in holding that the following words in the 
will of John Dean, “After paying my debts, I request that the 
legacy left to O. W. Arnold’s children, the $150 to Mrs. Swann for 
two years, and the $50 to Aylett Dean, shall first be provided for, 
and the remainder, if any, to be divided pro rata, and I request my 
executors to have nothing to do with law or lawyers, and turn over 
assets pro rata, after Arnold’s three children, Mrs. Augusta Swann 
and Aylett Dean are first provided for in full. My executors are 
required to settle all disputes, if any should occur, between the lega- 
tees, and if they do not abide by the decision of my executors, such 
are to be wholly deprived of all interest in my estate,” did not make 
the legacies to the Arnold children,.Clara, Anne and John D. 
Arnold, and to Aylett Dean and to Mrs. Swann a charge upon the 
land willed to Reuben B. Dean’s wife and chiidren, William A, 
Dean’s wife and children, and Patrick Dean. 

4th. The court erred in holding that said quoted portions of said 
will neither directly nor by implication make the said specific 
devises of the Haskell county land: and the Milford plantation 
chargeable with any of the legacies, ete. 
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The following is from John Dean’s will: “In the name of God. 
Amen! I, John Dean, being in sound mind and memory, upon 
due reflection revoke all previous wills, and make this my last will 
and testament, on the 25th day of October, 1877, with the intention 
of changing, or amending, as I have hereto done, should I deem it 
roper to do so at any time before my death, and now name Owen 
W. Arnold, of Montgomery county, and N. B. Sligh, of Galveston, 
as my executors. 

“JT request my executors to have nothing to do with law or 
lawyers, and to turn over assets pro rata, after Arnold’s three 
children, Mrs. Swann and Aylett Dean are provided for in full. 

“My executors are required to settle all disputes, if any should 
occur, between the legatees, and if they do not abide by the decision 
of my executors in all disputed matter, such are to be deprived of 
all interest in my estate. I will and bequeath to Reuben B. Dean’s 
wife and children $1,000 in city bonds, with the request that his 
wife, Mary, shall have exclusive control of the bonds and invest the 
interest for the benefit of her children and self, so long as she can 
do so and live without absolute want, to support herself and chil- 
dren. I also give to Reuben B. Dean’s children, in trust to their 
father and my executors, an undivided one-fourth interest in a tract 
of land I own in Haskell county, containing four thousand four 
hundred and eighty-six acres, say four thousand four hundred and 
eighty-six acres; the said land not to be disposed of in any way 
until 1888,— taxes to be paid by each party interested. Item 2. I 
give to William A. Dean’s wife and children, including William’s 
two daughters by his first wife, $1,000 in corporation bonds, and 
$1,000 cash, from the proceeds of my estate, and one-eighth interest 
inmy Haskell county lands. The said gifts to William!A, Dean’s 
family I leave in special trust to O. W. Arnold, and in the event of 
his death to his brother, E. L. Arnold, the money and bonds to be 
invested and used as circumstances seem to require; but I indulge a 
hope that the children may be supported for several years without 
encroaching on the principal or interest. The land not to be dis- 
posed of until 1888, and not then if deemed imprudent. 

“, . . Item 8th. I give to Henry C. Dean, Henry J. Dean, 
Thomas C. Dean and David Dean all that may remain of the Mil- 
ford plantation not disposed of at my death. 

“Item 9th. I give to Patrick Dean, freeman of color, for his 
faithful services and attachment to me, two hundred acres of land 
from the Milford plantation, with fair average value with the bal- 
ance of the tract, and $200 cash. 
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. » « Item 11th. I will to my beloved protégés, Minnie 
Arnold’s (deceased) three children, Clara, Anne and John D. Arnold, 
each $2,000 in cash; and to John D. Arnold alone the residue of 
my four thousand four hundred and eighty-six acres of land jn 
Haskell county, about two thousand and eight hundred acres (this 
land was located at an early period, good and titles clear), none of 
which is to be sold until 1888, when the other donees may require a 
division; but I wish Mr. Arnold to hold John’s part till he becomes 
of age, and, in the event of his death, it is to go to his two sisters, 
Anne and Clara. 

“Ttem 12th. I will my niece, Augusta Swann, $150 per annum for 
two years, to be paid to some trusty person, for her special benefit, 
and what furniture I may leave on my place on Cedar Bayon, and 
my place to be rented to her son and son-in-law at a reasonable price, 
they to support their mother at a reasonable price during her life. 

“Ttem 13th. As Frank Dean, wife and family have had a full 
share of my means, I will them only $50 per year towards support 
ing their child, Aylett Dean, and request my executors to sell my 
furniture and rent them my dwelling-house and lots on Church 
street, conditioned that they pay taxes and insurance and, in addis 
tion, a moderate rent thereof; and I advise the sale of this property 
when a fair price can be obtained, and give Frank Dean and his 
wife the refusal. 

“Ttem 14th. After paving my debts, I request that the legacy 
left to O. W. Arnold’s children, the $150 to Mrs. Swann for two 
years, and the $50 to Aylett Dean shall first be provided for, and 
the remainder, if any, to be “devider” pro rata. 

(Signed) “Jno. Dean, 

“ Witnesses : 

“R. S. Wirtts, 
“J. G. Gotprawatre.” 

Other facts as to the condition of the estate and as to its admin- 
istration appear in the opinion. 


A. R. Campbell, for appellants, cited: Lewis v. Darling, 16 How. 
(U. S.), 1; Lupton v. Lupton, 2 Johns. Ch., 614; Brandt's Appeal, 
8 Watts, 198; Steves v. Grigg, 10 Gill & Johns., 143; teynolds v. 
Reynolds, 16 N. Y., 257-260; Clyde v. Simpson, 4 Ohio (U. 8.), 445- 
455; English v. Harvey, 2 Rawle, 305; Rippte v. Ripple, 1 Rawle, 
586; Wallace v. Wallace, 3 Foster, 149; Burnett v. Burnett, 3 Stew. 
(note 1), 595; Jarman on Wills, vol. 3, p. 108; Leading Cases in 
Equity, vol. 2, pp. 266-7; Till on Trustees, 360. 
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B. T. Masterson, for “gg cited: Moore v. Hardison, 10 Tex., 
467; Ourry v. York, 3 Tex., 357; Anding v. Perkins, 29 Tex., 348; 
Johnson v. Blount, 48 Tex., 4 53 Davis. v. Calhoun, 41 Tex., & 556; 
Hendrick v. Cannon, 5 Tex., 248; Herndon v. Bremond, 17 Tex., 
434; Wigram on Wills, 241, 243; Jarman on Wills, marg. p. 601. 


West, AssoctatEe Justice.— This case has been presented for our 
eonsideration in the most careful and satisfactory manner, both by 
briefs and oral arguments of the respective parties. We have our- 
selves also examined, as thoroughly as the demands upon our time 
would permit, the different points raised in the case. Not only have 
all the authorities cited by both parties been considered, but many 
others bearing more or less directly on the questions in hand have 
also been resorted to, and studied in this connection. 

It would serve no good purpose, in a case of this character, to give 
at length all the reasons that have induced us to come to the con- 
clusion we have reached. 

We shall, therefore, content ourselves with stating in general 
terms the result of our investigations. 

There can be no doubt but that the general rule is, that the per- 
sonal estate of the testator is the primary fund to be resorted to for 
the payment of legacies, as also of debts. All the English authori- 
ties, especially those of an early date, and a great many very highly 
respectable American authorities can no doubt be found, that hold 
that this course of resorting to the personal estate as the primary 
fund for the payment of legacies is not to be changed by the courts, 
or departed from, except in cases where the evidence of the inten- 
tion of the testator is clear. Doubtful words in a will are not to 
have the effect of exempting the testator’s personal property from 
the payment of legacies, or of charging them on the real estate. 

More especially is this general rule enforced by courts in cases 
where the real estate sought to be subjected to the satisfaction of the 
legacies in question has been already specially, and in the most unmis- 
takable manner, made the subject of a special legacy, and the mode 
and tone of its final disposition expressly provided for in the will. 

In cases of this character, Mr. Redfield, in his work on Wills, has 
laid down the true rule very clearly, when he remarks in vol. 2, 
p. 208, as follows: “The cases are very numerous where the terms 
used have been held sufficient to charge the payment of legacies 
upon real estate; but it would be scarcely useful to occupy time and 
Space in repeating them here, as they w ould not govern other cases 
not entirely similar.” 
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Applying this rule to the case in hand, it appears with reasonable 
certainty from the judgment of the court, and the terms of the will, 
and from the report and account of the executors found in the rec. 
ord, that when the will was written, and when the testator died, 
there were sufficient assets on hand to have paid the preferred leva. 
cies out of the general funds of the estate, and even to have left 
a surplus. Causes transpiring after his death, and some of which he 
had supposed he had guarded against in his will, occasioned thede. 
ficiency in the general | assets, if, in fact, they are insufficient to pay 
the legacies. 

The record shows a considerable amount paid as attorneys’ fees to 
different parties. It also shows a considerable amount paid out to 
compromise and end a law suit. Also, there appears to have been 
“heavy and unusual and unanticipated expenses and costs attending 
the administration. 

It is clear from the will that the three children of O. W. Arnold, 
Mrs. Swann, and Aylett Dean, were intended to be favored legatees; 
it is also plain, for reasons hinted at in the will, that when the 
will was written they occupied a “ place nearer the heart of the tes- 
tator” (to use Chief Justice Gibson’s s expression, in a somewhat simi- 
lar case) than did the other legatees. 

But it seems equally clear to us, when we consider that at that 
time, and when he died, the assets were sufficient to pay all debts 
and discharge these special legacies without a sale of the real estate 
now sought to be sold, that it was not the intention of the testator 
to subject the lands in question to sale for this purpose, especially 
when he had provided that the land in Haskell county should not be 
sold until the year 1888,and had specially devised the Milford plan- 
tation. In fact, to give the will the construction contended for by 
the appellants, would, we think, rather tend to defeat than to carry 
out the intention of the testator. 

The case would be before us in a more satisfactory manner if 
there had been a statement of the facts proved on the trial in the 
district court, or if the judge had been requested to give, and had 
given, in a formal manner, his conclusions of fact and law. 

As the matter is now presented to us, after a careful examination 
of the record, and after giving due consideration to all the points 
presented so fully and faithfully by counsel, we are of the opinion 
that there is no error in the judgment. It is therefore affirmed. 


AFFIRMED. 
[Opinion delivered March 4, 1884.] 
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Freperico K. Jeraens v. Ricnarp Scureze. 
(Case No. 1805.) 


1. JupaMENT.— A judgment against the husband alone, touching community 
property, is conclusive as to the title to the property upon both husband and 
wife. Nor is the wife a necessary party to any suit in which the homestead 
is not available as a defense, merely on account of the fact that the family 
home is established on the property, unless she has a defense growing out 
of her homestead rights which would defeat the action, in which event she 
is a necessary party. 

9, HOMESTEAD — PARTITION.— Under the probate law of 1848 the homestead 
was subject to partition after the death of the husband, the wife surviving, 
when the estate was solvent. 

3, JUDGMENT — EVIDENCE.— When the judgment of a court of competent juris- 
diction has determined the relative interests of the parties to a suit, involv- 
ing the title to land, such judgment is conclusive in a subsequent proceeding 
between the same parties for partition, as to the amount of their respective 
interests. The fact that the wife, claiming homestead rights in community 
properly affected by the judgment, was not made a party to the former 
suit, to which her husband was a party (she having no homestead rights 
that could have defeated the action), constitutes no reason why the former 
judgment should not be used in evidence in proceedings for partition. 


Arpeat from Harris. Tried below before the Hon. James Mas- 
terson. 

This was a suit by the appellee for partition of three acres of land 
situate in the city of Houston, and of which the appellee claimed 
three-eighths, and he alleged the appellants owned five-eighths. 

The defendants answered by general denial, and that the prem- 
ises were originally agreed to be purchased by one Charles Schiele, 
father of plaintiff, from one John F. Crawford, who executed to 
Charles Schiele two deeds for the land: one dated on the 22d day 
of April, 1854, for one acre, and one executed 27th day of Novem- 
ber, 1554, for two acres; that Charles Schiele never paid any of the 
purchase money for which a lien was retained in the deeds; that 
Charles Schiele had as his wife Fredericka Schiele, and the issue of 
their marriage was the plaintiff; that Charles Schiele died in the 
month of December, 1854, leaving his wife Fredericka and the plaint- 
iff, then an infant, surviving him; that in 1856 the defendant Fred- 
erick Jergens intermarried with said Fredericka Schiele, at which 
time there was no improvement on the land, save a small house; 
that the purchase money due Crawford was unpaid; that the hen 
therefor subsisted, and the same was due; that Frederick Jergens, 
after his intermarriage with Fredericka Schiele, about the 31st day 
of January, 1856, paid the purchase money to Crawford. That the 
superior title was in Crawford until the purchase money was paid, 





256 JERGENS V. SCHIELE. [Galv. Term, 





naa 
Statement of the case, 





ey 


and that Crawford executed a deed to the defendant Frederick 
Jergens, and his then wife, Fredericka Jergens, formerly Schiele, 
dated the 3lst day of January, 1856, for the land in controversy: 
that said premises became the homestead of defendant Frederick 
Jergens and his then wife, Fredericka, formerly Schiele, in the year 
1855, and had ever since been his homestead; that during the mar. 
riage of defendant Frederick Jergens with I'redericka they had 
born to them a daughter, Dorothea, January, 1858; that Fredericka 
Jergens, formerly Schiele, died March 29, 1855, leaving surviving 
her the plaintiff Richard, the daughter Dorothea, and the defendant 
Frederick Jergens, her husband; that on the 8th day of July the 
daughter Dorothea died; that defendant intermarried in the year 
1859, and had greatly improved the property, to the extent of twenty- 
three hundred dollars. That during all the time the property had 
continued their homestead, and never ceased to be the homestead 
from 1855, and that they had reared and educated the plaintiff from 
infancy until he was twenty-one years old; that A. I. Masterson, 
by a contract with plaintiff, acquired one-quarter of plaintiff's inter- 
est in the land for legal services rendered, and that Masterson, on 
the 9th of February, 1881, conveyed that one-fourth to defendant 
Frederick Jergens. That on the 7th day of December, 1880, the 
plaintiff Richard Schiele conveyed all his interest in the premises to 
defendant Frederick Jergens, and that the same velonged to defend. 
ants. 

Judgment for plaintiff, and decree of partition awarded, but with 
judgment in favor of Mary Jergens for $450, her portion of the 
improvements, with costs adjudged, five-eighths against defendants 
and-three-eighths against the plaintiff. 

Mrs. Jergens proved no title in herself. The judgment in case 
No. 10,623 was in trespass to try title between the appellee and the 
appellant, Frederick Jergens, decreeing that they were entitled, on 
November 15, 1880, each to one-half of the property in controversy, 
and decreeing partition of it in those proportions between thems 
that judgment was final, and no appeal had been taken from it. Ap 
pellant Frederick sought in this case to show title in himself to all 
of this property and homestead rights therein, acquired prior to 
that decree, and especially to set up title inherited by him from his 
daughter, Dorothea, appellee’s sister, who died after their mother; 
appellee, by supplemental petition, pleaded that judgment in es 
toppel. 

The petition, answer and judgment in cause No. 10,997 in the dis- 
trict court of Harris county, of Richard Schiele v. Frederick Jer- 
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gens, showed that the conveyance by the former to the latter, relied 
on by Jergens for title in this case, had been on the merits of that 
cause adjudged to be invalid, and that it had been canceled, restor- 
ing the title to Schiele, and placing the rights of the parties as they 
stood before the execution of a deed to Jergens. Appellant had 
pleaded in his answer this deed from appellee for title, and by sup- 
plemental petition this judgment canceling it had been alleged in 


reply. 


W. P. Hamblin, for appellant, cited: McCoy v. Crawford, 9 Tex., 
356, and cases there cited; Andrews v. Hagadon, 54 Tex., 571; 
Pressley’s Heirs ». Robinson, 57 Tex., 453; Putnam ». Young, 57 
fex., 461; sec. 52, art. 16, Const.; Thompson vw. Westbrook, 56 
e ‘ b 9 

x., 265; Harris v. Catlin, 53 Tex., 1; Roosevelt v. Davis, 49 Tex. 
e 5 b >] ’ 
463. 


Hutcheson & Carrington, for appellee, cited: Freeman on Judg- 
ments, secs. 256, 272, 302; Tadlock wv. Eccles, 20 Tex., 782; Girardin 
y. Dean, 49 Tex., 243; Baxter v. Dear, 24 Tex., 17; Wright v. Dun- 
ning, 46 Ill., 274; Higgins v. Johnson, 20 Tex., 389; White »v. Shep- 
perd, 16 Tex., 172; Farmer v. Simpson, 6 Tex., 310; Thompson on 
Homestead, pars. 696 and 698; Amphlett v. Hibbard, 29 Mich., 298: 

’ ] | > 


_~t 


Sloan v. Coolbaugh, 10 Iowa, 31; Chase v. Abbott, 20 Iowa, 158. 


Wir, Curer Jusricr.— The court did not err in admitting in 
evidence the proceedings in the two suits known in the transcript as 
No. 10,625 and No. 10,997, which were brought by Richard Schiele 
against I’rederick Jergens to establish the right of the former in the 
two tracts of land bought by his father from John F. Crawford. 

These lots, upon the defendants’ own theory of the case, were five- 
eighths the separate property of the defendant Frederick Jergens, and 
three-eighths the community estate of himself and his wife Mary. 
The appellee's claim is that he owned an undivided interest of one-half 
inthe property when suit No. 10,623 was brought, and an undivided 
interest of three-eighths in it at the commencement of suit No. 
10,997. The decrees in each of these cases fixed the respective 
interests of the parties according to the claim of the plaintiff. It 
clearly appears, then, that the contest between the parties, and 
especially in the last case, was whether the portion of the lots in 
controversy belonged to the plaintiff or was part of the community 
estate of the present appellees. 


This depended in the last suit upon whether a deed for that por- 
VoL, LXI—17 
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tion of the property in controversy was valid or obtained through 
fraud by Frederick Jergens from the appellee. To such a suit the 
wife was not a necessary party, and her presence in the cause would 
not have made the decree rendered in it any more binding than if 
obtained against the husband alone, unless she was an essential party 
by reason of the fact that the homestead was located on the 
premises. 

If there was any defense that could have been urged growing out 
of her homestead rights which would have defeated the action, 
then she was a necessary defendant in the cause. 

But this was not the case. Had she appeared and pleaded, and 
proved the facts as to her homestead which she pleaded and proved 
in the present case, or any other conceivable state of facts appli- 
cable and appropriate to the controversy between the appellee and 
her husband, they would not have availed as a bar to the plaintiff's 
demand. 

Mr. Thompson, in his work upon Homesteads, § 696, says that “to 
any proceeding in which the right of homestead is not available as 
a defense, . . it is obvious that the wife is not, on account of 
the fact that the locus in quo constitutes the family homestead,’a 
necessary party.” 

He illustrates this proposition by the case of a bill to foreclose a 
mortgage given for purchase money of the homestead; and the 
supreme court of Michigan has held that to such a bill the wife 
need not be made a defendant. Amphlett v. Hibbard, 29 Mich., 295. 
But that is not so strong a case as the present. In such an action 
the question might arise whether the mortgage was actually given 
for purchase money or not. Should the wife be able to establish 
the negative, then her: plea of homestead would defeat the action. 

3ut there was no fact which, if proved in this case, could have let 
in the homestead rights of the wife as a defense to the plaintiffs 
claim. 

The only question between the parties was as to whether or not 
Schiele’s deed to Jergens was obtained by fraud. That answered 
in the affirmative, no homestead right of the wife could prevent the 
plaintiff's recovery. Decided in the negative, judgment must nec- 
essarily go for the defendant whether the property was a homestead 
or not. 

No partition of the property was decreed ‘in either of the former 
cases. It was the sole object of the present action, and hence the 
wife was made a party defendant. In this case she had an oppor- 
tunity to be heard as to her homestead rights, and yet she set up 
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nothing in the way of such rights which could have defeated this 
or the former actions; but merely relied upon the same defenses in 
substance which had been determined in the former suits in favor 
of the appellee, with all necessary parties before the court. She 
reccived in the judgment rendered in this cause the benefit of her 
claim of improvements placed upon the homestead, which was all 
that she was entitled to, the title to the lots having been fully 
settled in the previous suits. 

As to the point raised, that the court could not decree a par- 
tition of the homestead, it will suffice to say that the probate law 
of 1848 was in force at the respective dates of the death of appel- 
lee’s father and mother, and governed the question as to the partition 
of the homestead. Putnam v. Young, 57 Tex., 464. 

3y that law the homestead could be partitioned when an estate 
was solvent, and such was the case in the present instance, for aught 
that appears to the contrary. Pasch. Dig., art. 1305. 

We are of opinion that the decrees and proceedings in the two 
eases, Nos. 10,623 and 10,997, between Schiele and Frederick Jergens, 
were rightly admitted in evidence. We think further that they 
liad fully settled the interest of each of those parties in the land 
sought to be partitioned, and that the question of the amount of 
that interest could not be reopened in the present suit. All that 
the court could do was to direct the partition in accordance with 
the interests thus established, allowing to the party making the im- 
provements the value of the same, which was done by the court 
below; and there is no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered March 4, 1884.] 





Joun C. Roperrson v. Sorpxins & SropKrs. 
(Case No. 1702.) 


1, DeED — Equiry — WARRANTY.— One claiming land under adeed with special 

warranty, which had previously been conveyed by his vendor to another, with 

a verbal understanding for a reconveyance on stipulated conditions, can- 
not recover the land, which was afterwards conveyed by the first vendee toa 
third party at the request of the administrator of the first vendor's estate, 
such last conveyance not being made in fulfilment of the conditions, but at 
the request and on the personal guaranty of the administrator, and to settle 
a debt due from the estate. By such a transaction, the title was not inter- 
cepted, and in equity passed to the estate by the last deed, and was not 
diverted by the warranty contained in the original vendor’s second deed. 
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Arrrat from Navarro. Tried below before the Hon. L, p. 
Bradley. 

Appellees instituted this suit of trespass to try title against a 
pellant and W.S. Herndon on the 24th day of March, 1883, to 
recover a tract of land containing three hundred and twenty acres 
and known as the Josephus Williams survey, claiming the same 
through a conveyance from Wm. M. Love to D. M. Prendergast, 
dated March 26, 1868, and recorded two days after date; also, by 
deed from D. M. Prendergast to appellees, dated June 1, 1877, 

Herndon disclaimed, and appellant claimed the land through a 
conveyance from Wm. Love and G. H. Love to Robertson & Hern. 
don, dated May 29, 1872, recorded October, 1876. This was a deed 
with special warranty ; also conveyance from Herndon to appellant, 

The case as made was in substance as follows: Love was in. 
debted to Prendergast, and conveyed to him several tracts of land, 
including that in controversy, in payment of the debt. Some time 
afterwards they made a verbal agreement to the effect that when 
Love performed certain things (not disclosed), and Prendergast had 
sold off enough of the land to make the amount of the paid debt, 
then he was to convey to Love the residue of the land. Love died 
without performing all the matters mentioned in the agreement. 
Subsequently a judgment was recovered against the estates of Love 
and Elliott for about $9,000, and Elliott’s estate compromised one- 
half the amount by conveyance of land. Then Love’s administrator 
agreed with appellees to compromise the other half by conveyance 
of certain tracts of land, including that in controversy. It was then 
ascertained that the title to this tract was in Prendergast, who, at 
the instance and request of Love’s administrator, and upon his guar- 
anty, conveyed the same to Simpkins & Simpkins. 

Appellant claimed that by that transaction the title passed from 
Prendergast to the estate of Love, and was there intercepted and 
diverted by the warranty in the deed to Robertson & Herndon. 

The cause was tried by the court, and judgment rendered for the 
appellees. The errors relied on are discussed in the opinion. 


Sawnie Lobertson, for appellant, cited: Potts v. Dowdall, 3 Houst. 
(Del.), 369; S. C., 11 Am., 757; Harrison v. Boring, 44 Tex., 255; 
Taylor v. Harrison, 47 Tex., 454; Browne on Stat. of Frauds, see. 
116; Galway v. Shulds, 27 Am., 351; McCampbell v. McCampbell, 
5 Littell (Ky.) (S. C., 15 Am. Dee., 48, and rote); Rice v. Manly, 66 
N. Y., 82 (S. C., 283 Am., 30); Montgomery v. Edwards, 46 Vt, 
151 (S. C., 14 Am., 618). 
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Simpkins, Simpkins & Neblett, for appellees, cited: Perry on 


Trusts, §§ 77, 97; Duchess of Kingston’s Case, 2 Smith’s Lead. Cas., 

727, 6th ed., citing 11 Wend., 110, and 13 Wend., 178; Perry on 
Trusts, vol. 1, sec. 183; Parker v. Coop, Texas Reporter, July, vol. 2, 
p. 182 (60 Tex., 111); 36 Tex., 661. 


Warrs, J. Com. App.— That Love has no such right to or interest 
inthe land as could have been enforced at the time of the convey- 
ance to Robertson & Herndon admits of no question. If, prior to 
that time, he had performed all the conditions stipulated in the ver- 
bal agreement between himself and Prendergast, still he could not 
have enforced a specific performance. For it is well settled that 
payment of the purchase money and possession of the land, unac- 
companied by permanent and valuable improvements, or something 
equivalent thereto giving an equity in the land, will not exempt such 
a contract from the statute of frauds. Ann Berta Lodge v. Leverton, 
42 Tex., 18. 

It is not made to appear, however, that any of these conditions 
had been performed by Love at that time. Nor does it appear that 
these conditions have ever been performed in whole either by Love 
in his life-time or by his representatives since his death. Even had 
this been shown, still it sufficiently appears from the record that 
Prendergast had never made the sales of land which was a condition 
precedent to his promised conveyance of the residue, whatever that 
might be. Therefore, if the contract was such as could have been 
enforced, yet it appears that the condition precedent to the convey- 
ance of the residue to Love has not been fulfilled or performed. 

The conclusions of law, deduced by the court from the conclu- 
sions of fact, are thus stated: “I find that at the time of the con- 
veyance to Robertson & Herndon by Love & Love there was no title 
whatever in the grantors and none passed under the deed, but the 
title, both legal and equitable, was in D. M. Prendergast, and the 
same never passed back in any manner either to Wm. M. Love in 
his life-time or in his estate after his death, but passed directly and 
immediately into Simpkins & Simpkins.” 

As has been remarked, no title passed to Robertson & Herndon 
by the conveyance, as the grantors then had no title to convey. 
Then the only remaining question to be considered is, Did the title 
pass through the estate of Love in the conveyance from Prendergast 
to Simpkins & Simpkins, and was that title intercepted and diverted 
by reason of the special warranty in the deed from Love & Love to 
Robertson & Herndon? 

Asa conclusion of fact the court found that Prendergast made 
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the conveyance at the request of Love’s administrator, relying upon 
his promise to either pay Prendergast the value of the land in 
money or else convey to him lands ‘of equal value, in the event it 
became necessary to enable him to realize the amount of the for. 
mer debt of Love. The result of the conveyance was the. settle. 
ment of the judgment against the estate of Love. 

It is immaterial as to what motive prompted Prendergast to make 
the conveyance. As it clearly appears that the conditions stipulated 
in the verbal agreement had not been performed, it could not be 
considered a conveyance consummating that verbal understanding, 
It is true the conveyance was made at the instance and request of the 
administrator, but it was not done in consideration of the per. 
formance of the conditions imposed by the agreement between Love 
and Prendergast. 

This conveyance, as appears from the evidence and finding of the 
court, was made in consideration of the guaranty of the adminis- 
trator, by the terms of which he is personally bound to Prender. 
gast. From this it would seem that the estate of Love did not, by 
reason of the transaction resulting in the conveyance to Simpkins 
& Simpkins, aequire any enforceable equity in the land. To illus. 
trate that proposition, suppose that the judgment against the estate 
was void or in fact had never existed, but was simulated, the estate 
could not maintain an action to set aside the conveyance and secure 
an investiture of title; and that results from the fact that the es- 
tate of Love had paid no consideration for the conveyance from 
Prendergast to Simpkins & Simpkins 

In short, no interest in or right to the land passed tl hrough the 
estate by reason of that conveyance. 

Our conclusion is that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted March 4, 1884. ] 


T. & N. O. I’y Co. v. Mary Crowper. 
(Case No. 1816.) ° 
1. DamMaGes — Minority — Contract.— The fact that a minor was employed as 
a brakeman by a railway company without the consent of his parent will 
not of itself authorize a recovery for damages resulting from injuries in- 
flicted by the company in the course of his employment. A minor may 
make a contract which will create between himself and his employer the 
relation of master and servant, with the rights, duties and liabilities which 
attach to that relation. 
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Error from Harris. Tried below before the Hon. James Mas- 
terson. 


E. P. Hill, for plaintiff in error. 
F. F. Chew and W. P. Hamblen, for defendant in error. 


Srayron, Associate Justice.— This action was brought by Mary 
Crowder, joined by her present husband, to recover damages for in- 
juries aileged to have been received through the death of her son by 
a former husband. She alleged that her son was killed while in the 
employment of the railway company as a brakeman, and that his 
death resulted from the neglect of the company to keep its track in 
good condition. She also alleged that her son was employed by 
the company ds a brakeman without her consent and against her 
wish. 

There is nothing in the record to show that the wound from 
whiclt the son died resulted from any neglige nce of the company, 
or, in fact, to show how he came to receive the injury. Noone saw 
him at the time the wound was received. 

The petition alleged that the earth had been removed from be- 
tween the ties of the railway, at the place where the injury occurred, 
and that in consequence thereof the foot of the deceased became so 
fastened between the ties and under the rail that he could not disen- 
gage it, and that while so fastened the cars ran over his leg and 
crushed it. 

It appears that during the day which preceded the night on which 
the injury was received, the road was in course of repair, which 
made it necessary to remove the earth from between the ties, and 
that this had not been replaced for want of time. 

The deceased was working as brakeman in the company’s yard at 
Beaumont, and it is not shown whether he knew of the condition of 
the track at that place, whether his injury resulted from its condi- 
tion, nor from what cause the injury did result. 

The deceased was over seventeen years of age, and it seems had 
been employed on other railways as brakeman, but that his mother 
was unwilling for him to be employed in that business; there is, 
however, no evidence tending to show that any agent of the rail- 
way had knowledge of this fact. 

The court gave the following charges to the jury, and this is as- 
a3 as error: 

‘That a railroad company has no right to employ as brakeman 
(if a is a dangerous employment) a minor without the knowledge 
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or consent of the parents, without using care and attention as to hig 
age; if negligent in that particular, and if injured while in gueh 
employ, and if injured while so employed without the knowledge or 
consent of the parents, the company is liable in damages.” 

3. “ Whether or not there was any consent by plaintiff to de. 
fendant’s employing her son as a brakeman, is for you to ascertain 
from a consideration of all the evidence. If you find there wag no 
such consent, find for plaintiff; if you find there was such consent, 
find for defendant on that point; and then say from the evideneg 
whether or not defendant company was negligent in tearing up its 
track; if so, andif said George was himself not negligent and re 
ceived the injuries from defendant’s car running over him,—if you 
find that was the cause of the injuries, then find for plaintiff on that 
issue; otherwise, find for defendant on that issue.” 

This action is brought under the statutes authorizing persons re- 
lated to a person who comes to his death through injuries resulting 
from the negligence of persons or corporations engaged in*desig- 
nated businesses, to institute such actions. R. S., 2599-2909, 

The charges above set out assume that the railway company was 
responsible in damages, without reference to whether it was negli. 
gent in any respect which contributed to the injury, if the son of 
the plaintiff was employed by the railway company without her 
consent. 

This question was considered in the case of T. & P. R’y Co. », 
Carlton, decided November 30th last, 60 Tex., 397 (8 Tex. Law 
Review, 40). In that case it was held that the fact that a minor 
was employed as brakeman by a railway company, without the con- 
sent of the parent, did not authorize a recovery ; that a minor might 
make a contract, without the consent of his parent, which would 
create between himself and his employer the relation of master and 
servant, and with it the rights, duties and liabilities which attach to 
that relation. We see no reason to doubt the correctness of the 
conclusion reached in that case, and without again giving the 
grounds for the holding, for the reasons there given we so hold in 
this. 

This ruling of the court below, which was made prior to the 
decision of the cause before referred to, being erroneous, will require 
a reversal of the judgment; and as the matters referred to in the 
other assignments of error are not likely to arise on another trial, 
they need not be considered. 

REVERSED AND REMANDED. 


[Opinion delivered March 7, 1884. } 
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Tue Srare or Texas v. F. J. Parker, Apm’r. 


(Case No. 908.) 

1, PATENT — SALT LAKE — CONSTITUTION CONSTRUED.— By an act of date Feb- 
ruary 11, 1850, the state relinquished all her rights to land described in a 
designated patent. The patent to that land had issued in 1847 from the 
state, and embraced a large salt lake, the bottom of which contained pure 
crystallized salt. At the time both of the issuance of patent and of the act 
releasing the rights of the state in the land, a statute was in force reserving 
salt springs, gold and silver mines, copper and lead and other minerals on 
public land from location. In a suit between the state and one claiming 
under the patent, held, 

(1) The validating act was not violative of art. 7, sec. 24, of the constitu- 
tion of 1845, as embracing an object not designated in its title. 

(2) None of the provisions of that act of the legislature could be regarded 
as unconstitutional, since they related to the same subject, had a mutual 
connection, and were not foreign to the subject expressed in the title. 

(3) The effect of the validating act was to confirm to the patentee a legal 
title to the soil covered by the patent. 

(4) The effect of art. 7, sec. 39, of the constitution of 1866, was to release 
to those owning the land all the salt and mineral substances on the land. 


Arreat from Hidalgo. Tried below before the Hon. John C. 
Russell. 

This suit was brought in the name of the state of Texas as 
plaintiff, July 9, 1872, against Salvador Cardenas and others, and 
against Parker, administrator of Reynolds, alleging the title of the 
state to the salt lake notoriously known as “El Sal del Rey,” 
comprising about a square league, ouster therefrom by defendants, 
prayer to recover the same, and indorsement that the suit was 
brought as well to try title as for damages. 

The defendant Parker pleaded his title under a patent from the 
state to Hl. M. Lewis, which issued December 20, 1847. Confirmation 
of the same and release to the patentee of the land therein 
granted, by act of the legislature, February, 1850, and conveyance 
by Lewis to his intestate, Reynolds, March 9, 1852, and he prayed 
judgment to quiet his title against the state and against his co- 
defendants. 

Cardenas and others pleaded a grant from the viceroy of Spain, 
in 1798, to Juan Jose Belli; a sale of the premises in controversy 
to Cardenas and Lomitators; and during the pendency of the suit 
set up the recovery of a judgment against the state in the district 
court of Travis county, March 3, 1873, for this land. They also 
prayed a decree to annul and set aside the title under which Parker 
claimed, and to quiet their title. 
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The state dismissed as to the defendant Cardenas; denied the 
validity of the title to Lewis, and specially pleaded a joint resoly. 
tion of the legislature of July 10, 1862, setting up title to said salt 
lake and requiring an agent for the state to take possession of jt, 

The decree of the court below, September 20, 1877, was that the 
state take nothing ‘by her suit, and for recovery by Parker of the 
land set out in his patent. 


Powers & Mazxan, for appellant, cited: State v. Delesdenier, 7 
Tex., 76; Goode v. McQueen’s Heirs, 3 Tex., 255, 256; Mason », 
Russell, 1 Tex., 729, 730; 1 Pasch. Dig., arts. 804, 4402; Law 1, 
title 18, book 9, of the Novisima Recopilacion, taken from law 47, 
title 32, of the Ordenamiento de Alcala, framed by Alonzo the Wise; 
Chronicles of Don Alfonzo, ch. 37; Law 13, title 23, book 8, Recopi- 
lacion de las leyes de Indias; United States v. Repentigny, 5 Wall, 
268; Letlingwell v. Warren, 2 Black, 605, and authorities; 21 Wal- 
lace, 660. 


Ballinger, Mott & Terry, for appellee, cited: Art. VII, sec. 39, 
Const. of 1866; art. X, sec. 9, Const. of 1869; art. XIV, § 7, Const. 
of 1875; Robinson v. Varnell, 16 Tex., 389; Broom’s Legal Max. 
ims, 550; Potter’s Dwarris, 128; Sedgwick on Construction, 227; 
Lewis v. San Antonio, 7 Tex., 288; Melton vw. Cobb, 21 Tex., 541; 
Wilkinson v. Leland, 2 Peters, 662. 





Warts, J. Com. Apr.— At the time the act was passed validating 
the patent to Lewis, and relinquishing all the state’s right to the 
land therein embraced, the act of June 3, 1837, reserving “salt 
springs, gold or silver mines, copper or lead, or other minerals,” had 
not been judicially examined and construed. And it may have been 
the object of the validating act to remove all doubt as to the valid- 
ity of the patent, and to show that the land therein embraced was 
vested in Lewis and his vendees. It was, perhaps, a precautionary 
measure to obviate the effects of any adverse construction of the act 
of 1837 that might thereafter be had. 

Subsequently, however, in Cowan v. Hardeman, 26 Tex., 219, the 
act of 1837 was judicially examined and construed, and it was there 
held that its effect was not to reserve the land from location and 
survey, but thereby the state reserved an easement, and had the 
right to enter upon the land, and gather, make, or dig for, and 
carry the salt away; and to make such use of the land as was neces- 
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sary in the full enjoyment of the reserved right. That a patent to 
Jands upon which there was a salt spring was not void. 

If it should be conceded that the patent to Lewis was voidable on 
account of its including the salt lake, still the validating act removed 
all doubt, and made the patent regular and valid. 

Even if that was not so, yet it could only be vacated at the 
instance of the state, in a direct proceeding brought for that pur- 
pose. 

It does not appear to us that the validating act was a violation of 
the constitution in force at the time of its passage. Its title is as fol- 
lows, viz.: “An act to validate certain patents therein designated.” 
By the first section this and other patents were ratified and con- 
firmed, and by the second section the state of Texas relinquished alt 
her right to the lands described in the patents to the grantees. Ap- 
pellants claim that this act embraced more than one object, and was 
in violation of art. 7, sec. 24, of the constitution of 1845, which 
says, “ Every law enacted by the legislature shall embrace but one 
object, and that shall be expressed in the title.” 

This provision of the constitution has frequently been construed 
by the supreme court. And it has been held that it must be liberally 
construed, and that “none of the provisions of a statute should be 
regarded as unconstitutional when they relate, directly or indirectly, 
to the same subject, have a mutual connection, and are not foreign 
to the subject expressed in the title.” Breen v. T. & P. R. Co., 44 
Tex., 306; Giddings v. San Antonio, 47 Tex., 556; Tadlock v. Eccles, 
90 Tex., 792. 

Here the object expressed was to validate the patent; and with- 
out having so expressed it in the section, validating the patent would 
in law have the effect of relinquishing to the grantee all the right of 
the state to the land therein embraced. The second section was not 
essential to such relinquishment; that was accomplished by validating 
the patent. But the matter contained in that section does not by 
any means violate the constitutional provision. For the validation 
of the patent, and the relinquishment of the right of the state to the 
land it includes, relate directly to the same object. 

Then, if it should be conceded that the patent when issued was 
voidable, and could have been vacated and annulled at the instance 
of the state by direct proceeding for that purpose, undoubtedly, 
after the passage of the validating act, no such proceeding could be 
maintained by the state. 

In the constitution of 1866 it was provided “That the state of 
Texas hereby releases to the owner of the soil all mines and mineral 
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substances that may be on the same, subject to such uniform rate 
of taxation as the legislature may impose. All islands along the 
gulf coast of the state, not now patented or appropriated by loga. 
tions under valid land certificates, are reserved from location or 
appropriation in any other manner by private individuals than ag 
the legislature may direct.” Art. 7, sec. 39, Const. of 1866. 

{t has been heretofore seen that the soil embraced and included jn 
the patent was vested in Lewis and his vendees, and confirmed to 
them by the validating act. Hence by the terms of the constitu- 
tional provision quoted above, that released to them all the mines 
and mineral substances on the land. 

It is apprehended that by no one in any way familiar with the 
elementary principles of chemistry and mineralogy, would salt be 
classed otherwise than as a mineral substance. So far as we are 
informed it is so regarded by all classes — the common people as well 
as those having special learning upon the subject. 

By the use of the terms “all mines and mineral substances,” the 
convention must have intended to include salt lakes, springs, ete., as 
well as gold, silver and copper mines. These were all reserved by 
the same act to the state, and are embraced and included in the 
ordinary acceptation of the terms mines and mineral substances, 

This view derives strength -from the fact that by the same pro- 
vision the reservation as to the islands along the gulf coast is con- 
tinued, and none of the things theretofore reserved except the islands 
are mentioned in that connection. This provision evidenced a 
change in the former policy of the state with reference to mines 
and mineral substances. ‘heretofore in making grants of land the 
state had reserved the mines and mineral substances. But by this 
provision these were released to the owner of the soil whether the 
grant was made before or after that time. This provision is in sub- 
stance embodied both in the constitution of 1869 and that of 1875. 

No reason is perceived why a different policy should prevail as to 
mines than as to salt lakes and salt springs. And we conclude that 
all mines and mineral substances, including salt lakes, etc., now of 
right belong to the owner of the soil, and that therefore the judg- 
ment ought to be affirmed. 

AFFIRMEDs 
[Opinion approved March 10, 1884.] 
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Horace McDantet v. Joun F. Nrepuam. 


(Case No. 1689.) 


1, AUTHENTICATION.— A certificate made in 1851 by a county clerk, over his seal 
of office, reciting that one whose name appeared signed to a power of at- 
torney to which the certificate was attached, appeared before that officer, 
and in his presence signed, sealed and delivered the same for the uses and 
purposes therein contained, afforded no such proof, under the statutes in 
force at the time of the execution of the instrument, as would authorize its 
registration. 

9, MALICIOUS PROSECUTION — TAX TITLE— PROBABLE CAUSE.—One sued for 
malicious prosecution and false imprisonment of plaintiff, attempted to 
justify the alleged wrong by alleging ownership through a tax title of 
certain land, for cutting timber on which he had prosecuted and’ caused 
plaintiff's arrest. Held: ‘ 

(1) That a charge instructing the jury that the tax title gave the defend- 
ant nu right either to the land or the timber growing on it, and that its 
existence would not ‘‘ constitute probable cause in favor of defendant for 
believing that the land or the timber thereon had been his property,” was 
error. 

(2) The true question was, whether or not the tax deed tended to show 
the existence of probable cause for defendant to believe that he owned the 
land described in it, and the timber thereon, and this should have been left 
to the jury for the purpose of negativing malice, and in mitigation of 
exemplary damages. 

38. CHARGE OF COURT.—See opinion for other charges of the court on the sub- 
ject of malicious prosecution, in which, if error existed, it was an abstract 
error which could not have misled the jury, and afforded no cause of itself 
for reversal. 


Arreat from Panola. Tried below before the Hon. A. J. Booty. 

This was a suit for damages brought by John F. Needham against 
Horace McDaniel for false imprisonment and malicious prosecution, 
which resulted in a verdict for the plaintiff for $150 actual damages, 
and $250 as exemplary damages. 

Appellee alleged that H. McDaniel, wickedly and maliciously 
contriving to injure plaintiff, destroy his character and reputation as 
a good citizen, expose him to trouble, scandal, costs, charges and 
vexation, and without having any reasonable or probable cause 
therefor, did, on or about the 10th of February, 1880, falsely, 
wickedly and maliciously complain to Malvin Collins, Esq., a justice 
of the peace, that plaintiff and one Joseph Rowe had stolen and 
carried away from and out of his possession, without his consent, 
some twelve or fifteen cypress logs belonging to complainant; on 
which information defendant caused plaintiff and Rowe to be 
arrested and held before said justice about February 10, 1880, to 
answer said charge; that defendant prosecuted plaintiff and said 
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Rowe on that charge before said justice; that the prosecution wag 
gotten up by defendant for the purpose of taking from the possession 
of plaintiff and Rowe certain ¢ ypress timber, to wit, fifteen sticks and 
twenty-one sticks, which were then and there valuable and belonged 
to plaintiff and Rowe, and that defendant took the timber out of their 
possession. That defendant and one Henry McDaniel acted with 
A. H. Thompson, a constable of Panola county, in arresting plaint. 
iff and Rowe under that complaint; that said plaintiff and Rowe 
were taken before the justice and tried upon the complaint, and 
that a final judgment of $50 and costs was rendered on the trial 
against each of them, which they refused to pay, and that they were 
taken, by order of the justice, by the constable to Carthage, Texas, 
a distance of about twenty-two miles, in the night, to be placed in 
jail in default of payment of the fine and costs; that they appealed 
from the judgment of the justice to the district court of Panola 
county, and that on August 31, 1880, a final judgment was entered 
in the district court dismissing the cases, on the ground that neither 
the justice nor the district court had ‘utisdiction thereof. Plaintiff 
alleged and prayed for the recovery of general damages, both actual 
and exemplary, and special damages of $100 for counsel fees, for said 
alleged malicious prosecution. In another count of said petition he 
alleged the utterance of slanderous words against him by defendant, 
causing damage, and also alleged false imprisonment of him by de- 
fendant, for which he prayed damages. 

Defendant presented the followi ing issues: 

ist. A general demurrer to the petition. 

2d. Special exceptions setting up the statute of limitations of one 
year. 

3d. Special exception to the sufficiency of petition to maintain 
charge of slander. 

4th. Exceptions to want of certainty in the petition charging 
damage, and how same accrued. 

5th. The general denial. 

6th. Plea of limitation of one year. 

7th. Plea averring his ownership of the timber in question, and 
the unlawful taking thereof by plaintiff and Rowe. His complaint 
before said justice that plaintiff and Rowe had unlawfully taken and 
carried away his timber, and that he was not. instigated by malice 
in making said complaint, and that there did exist reasonable and 
probable cause for said complaint and trial. 

Among the instructions given was the following: ‘The tax title 
introduced in evidence by defendant, you are instructed, conferred 
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on the defendant no right either to the land described in said deed 
or to the timber, or any portion of the timber, growing on said 
land, and will not constitute probable cause in favor of defendant 
for believing the land, or the timber thereon, to have been his 
property.” 


B. M. Baker and R. 8. TTightower, for appellant. 
Hazelwood & Hull, for appellee. 


Warxer, P. J. Com. Apr.— We will not notice any other of the 
assigned errors than such as are presented for consideration in the 
brief of appellant’s counsel. The third ground assigned is as fol- 
lows: “The court erred in admitting in evidence over defend- 
ant’s objection the power of attorney from Jesse Applewhite (the 
original grantee) to J. K. Williams, the same being offered in evi- 
dence under the statute as a recorded instrument, but having no 
certificate of proof or acknowledgment of its execution, such as is 
legally required to authorize it to have been recorded.” 

The certificate attached to the power of attorney is as follows: 
“Tne Srare or Texas — County of Panola. 

“Personally appeared before the undersigned authority, Jesse 
Applewhite, whose name appears to the within power of attorney, 
and in my presence signed, sealed and delivered the same for the 
uses and purposes therein contained. Given under my hand and 
seal of office this the Ist day of December, A. D. 1851. 

“7. Hapter ANDERSON, 
“County Clerk.” 

The power of attorney was not authenticated in any of the 
modes designated by law authorizing the recording of it so as to 
give it the effect of an instrument duly registered. Art. 5008, 
Pasch. Dig., provides for that purpose as follows: “The proof of 
any instrument of writing for the purpose of being recorded shall 
be by one or more of the subscribing witnesses personally appear- 
ing before some officer authorized to take such proof, and stating, 
on oath, that he or they saw the grantor or person who executed 
such instrument subscribe the same,— or that the grantor or person 
who executed such instrument of writing acknowledged in his or 
their presence that he had subscribed and executed the same for the 
purposes and consideration therein stated; and that he or they had 
signed the same as witnesses at the request of the grantor or per- 
son who executed such instrument; and the officer taking such 
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proof shall make a certificate thereof, sign and seal the same with 
his official seal.” 

Art. 5007, Pasch. Dig., for the same purpose provides that « the 
acknowledgment of an instrument of writing shall be by the 
grantor or person who executed the same appearing before some 
officer authorized to take such acknowledgment, and stating that 
he had executed the same for the consideration and purposes therein 
stated; and the officer taking such acknowledgment shall make a 
certificate thereof, sign and seal the same with his seal of office.” 

The authentication of this power of attorney does not conform to 
any one of the modes prescribed by the statute in force at the date 
of authentication of the instrument. Neither does it conform to 
the substance and spirit of the law regulating the subject. The 
statute contemplates proof of the execution and delivery of the in. 
strument either by the affidavit of a witness or witnesses who have 
been selected as such by the grantor or the maker of the instrament, 
and whose names as such are subscribed to the instrument, or else 
the acknowledgment made in person by such grantor or maker to 
the officer. This authentication is not the equivalent of either of 
these statutory modes, for the officer, in effect, purports merely to 
prove, as a subscribing witness might do, the execution and delivery 
of the instrument, without certifying that the maker had acknowl 
edged the same before him. The officer is not a subscribing witness, 
nor does it appear from the certificate that he was called upon by 
the maker of the instrument to act as a witness to either attest the 
act of the signing and delivery of the instrument, or to certify by 
his acknowledgment that he had done so. : 

The registry system seems to contemplate that in order to affect 
the maker of an instrument by its registry, it must be effected 
through the instrumentalities of proof of his own selection. If the 
registry is to be made by proof of the act of making and delivery of 
it, it must ordinarily be made by those witnesses whom he has 
selected to subscribe the same as such, and if not thus proven, it 
must be established by his own personal voluntary acknowledgment. 

The proof for purposes of registry cannot be supplied or super- 
seded by the ew parte affidavit of a volunteer who may happen to be 
cognizant of the act of making and delivery; —one whom he has 
not selected or called on to state the facts in relation thereto. The 
fact that the county clerk was present when the maker signed, 
sealed and delivered the instrument, or that he appeared before such 
officer and in his presence did so “ for the uses and purposes therein 
contained,” do not constitute the officer a witness called to attest 
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those acts, nor are those facts equivalent to the formal and solemn 
acknowledgment which the statute contemplates. We think the 
objection ought to have been sustained. 

It is assigned as error that the court erred in its charge in the 
following instruction: “The tax title introduced in evidence by the 
defendant, you are instructed, conferred on the defendant no right 
either to the land described in said deed or to the timber, or any 
portion of the timber, growing on said land; and will not constitute 
probable « ‘ause in favor of defendant for believing the land, or the 
timber thereon, to have been his property.” 

The defendant justified the alleged wrong of malicious prosecu- 
tion by special answer, alleging ownership and possession of the 
land and timber, and that he sued out the writ on probable cause 
forso doing. The tax ceed, under which he claimed, was offered, 
presumably, to support that defense, and probably as evidence in 
mitigation of exemplary damages, as tending to rebut the inference 
of malice. 

Section 13 of article 8 of the constitution provides as follows: 
“Provision shall be made by the first legislature for the speedy sale 
of a sufficient portion of all lands and other property for the taxes 
due thereon, and every year thereafter for the sale of all lands and 
other property upon which the taxes have not been paid, and the 
deed of conveyance to the purchaser for all lands and other prop- 
erty thus sold shall be held to vest a good and perfect title in the 
purchaser thereof, subject to be impeached only for actual fraud ; 
provided, that the former owner shall, within two years from date 
of purchaser’s deed, have the right to redeem the land upon the 
payment of double the dmount of ‘money paid for the land.” 

The legislature, in pursuance of this provision, enacted laws giving 
effect to it in all of ~ parts, and which need not be here quoted. 
See R. S., art. 4756; id., Appendix, p. 17, sec. 21; p. 37, see. 8. 

What evidence of bw to land thus convey ed may be required in 
actions to determine the validity of the tax deed as title to it, 
brought to recover the land or otherwise test the title claimed under 
it, it is not essential, we think, to decide in this case; for the ques- 
tion is not one involving the actual ownership of the land, nor that 
of the timber which gave rise to the prosecution of the plaintiff in 
this suit by the de fend: unt for taking the timber. 

The true question in reference to ‘the effect to be given to the tax 
deed is whether or not it tended to show the existence of probable 
cause for the defendant to believe that he was rightfully possessed 
of the timber in question, and that he reasonably thought himself 
VoL, LXI— 18 
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entitled to maintain it by invoking legal process against a supposed 
trespasser. Possessed as he was of a tax collector’s deed to the 
land, which the laws of the country declared should, under certain 
circumstances, be a perfect title to it, if he was not conscious of any 
invalidity which would impair or destroy the effect which the law 
imputed to it, however erroneous in fact may have been his opinion 
as to its virtue, he would have had probable grounds for the belief 
that his claim under it was not illusive and his supposed title a mere 
myth, and the deed but a mocking form. As the government, 
through its proper officers, had declared the land subject to sale for 
unpaid taxes, and in pursuance thereof had sold and conveyed it to 
him, he may have had reasonable grounds to believe that the recitals 
contained in it of the occurrence of all the acts of the state’s officials 
requisite to constitute a valid condemnation and sale had transpired, 
and he having paid the purchase money and received the tax deed, 
those facts may reasonably have induced the belief on his part that he 
had acquired such title to the land as the tax collector could convey, 
and that it wasa valid one. Probable cause, vel non, was a ques- 
tion of fact to be determined, under all the evidence, by the jury, and 
the tax title was competent evidence tending to establish the exist. 
ence of such cause. 

The right to recover for improvements under a suggestion of good 
faith is not made to depend, of course, on the validity of the title 
under which the possessor claims; the necessity for invoking the 
equitable principle and the statutory protection afforded by the law 
implies the want of a sufficient title; and we think the principle 
applicable to that class of rights affords a proper analogy for its 
application to the question under discusston. As to what consti- 
tutes a possessor in good faith, Chief Justice Wheeler remarked 
in Dorn v. Dunham, 24 Tex., 381, “is not dependent on the good- 
ness of the title of the party in possession;” and in the course of 
that opinion he expressed a doubt as to the opinion he himself had 
rendered in Robson v. Osborn, 13 Tex., 306, as to the question there 
decided, holding that a tax title is inadmissible to sustain a sugges- 
tion of possession and improvements in good faith, without making 
additional proof as to the authority to make the sale. 

Under previous tax laws, the statute made the assessor’s deed 
prima facie evidence that the requirements of the law have been 
complied with in making the sale, but it is not thereby made evi- 
dence of a compliance with the prerequisites to the acquisition and 
exercise of the power to sell; the statutes formerly existing applied 
only to the proceedings to be had after the right and power to sell 
are acquired. Yenda v. Wheeler, 9 Tex., 408; Robson v. Osborn, 
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supra; Devine v. McCulloch, 15 Tex., 488; Kelly v. Medlin, 26 Tex., 
48; Davis v. Farnes, 26 Tex., 296. How far the terms embraced in 
the constitution, and the statutes enacted since, may vary or alter 
the rule to be applied as to the legal effect of a tax deed, perfect 
and regular on its face, without the aid of other proof, we shall not 
discuss, but pretermit it as not being a material consideration in 
determining whether one holding under a tax deed may not have 
had probable cause to believe himself the owner of the land, or so 
far entitled to its use, and possession under it, as to warrant him 
in protecting timber cut by him against a trespasser. 

The evidence was admissible for the purpose indicated, but its 
weight is to be judged of by the jury, and it would have been com- 
petent for the plaintiff to adduce evidence to rebut it, if he could do 
so, by showing facts militating against the probability that the de- 
fendant believed that he had a good title, or that he acted upon such 
a supposition in doing the acts complained of. 

The evidence was undoubtedly admissible, too, for the purpose of 
negativing malice, and in mitigation of exemplary damages. 

On the trial the defentlant offered to prove that before he insti- 
tuted the proceedings complained of he had examined the records of 
Panola county, in which the land was situated, to ascertain if there 
was recorded upon them any evidence of right or title in J. K. 
Williams or Snider (the plaintiff claimed the timber in dispute 
under a claim of title to the land under Mrs. Snider, to whom and 
her husband Williams had conveyed), and the evidence was ex- 
cluded, over the defendant’s objections, to which ruling defendant 
excepted, and assigns this ruling as error. We think this ground of 
error is well taken. Its admissibility rests upon similar reasons as 
those which required the tax deed to be admitted as evidence in be- 
half of the defendant. 

It is assigned as error that the court charged the jury that “ Any 
motive other than that of simply instituting a prosecution for the 
purpose of bringing a person to justice is a malicious motive on the 
part of him who instituted the prosecution.” 

The general charge on the subject of malice and probable cause 
was full and accurate, and in connection with the foregoing abstract 
proposition the court proceeded to add the following instruction : 
“Tf in this case the defendant did not prefer the criminal charge 
against the plaintiff in good faith, under a belief of his guilt, but, 
having no reasonable grounds for doing so, instituted the prosecu- 
tion to get possession of the cy press logs mentioned in the plead- 
ings, then he acted from an improper motive, and, in a legal sense, 
acted maliciously.” 
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The foregoing objectionable paragraph follows the definition of 
malice thus given by the court: ‘ Malice is the doing of a wrone. 
ful act intentionally, and, in a legal sense, any unlawful act done 
willingly and purposely to the injury of another, is, as against that 
person, malicious.” 

The court further charged the jury that “to entitle the plaintiff 
to recover, both malice and the want of probable cause must cop. 
cur.” 

The evidence in the case suggested no other motive to which to 
refer the action taken by the defendant in prosecuting the plaintiff 
than either a desire, by use of the process of the law which he ob. 
tained and caused to be directed against the plaintiff, to reclaim and 
obtain possession of the cypress logs in dispute between them, or by 
actual malice against the plaintiff, such as a spirit of ill-will, hatred 
or revenge, or by that constructive malice which the law would im. 
pute to him if the act were done without any probable cause to war- 
rant a reasonable suspicion of the plaintiff's guilt; or else a mere 
wanton, reckless spirit of mischief, regardless of consequences to the 
plaintiff, and whether the foundation of his complaint was well or 
ill founded. Inasmuch as the jury could not have applied that por. 
tion of the charge thus objected to, to other motives of action than 
those above enumerated, and as the charge as a whole gave full and 
sufficiently definite and accurate instructions applicable to all of 
these phases for considering the subject of an improper or malicious 
motive, it is apparent, we think, that the jury were not misled by 
any error, if error there was, in the abstract and comprehensive 
proposition objected to in the charge; for the legal operation and 
effect of any of the motives of action and conduct above indicated 
most assuredly would be characterized as malicious in the sense of 
the law. As applied to this case, the charge complained of, if 
erroneous, would have been merely abstract error, as the jury could 
not well be supposed to. have been misled by it to the defendant's 
prejudice. 

The remaining grounds assigned as error need not be considered, 
as the judgment must be reversed and the cause remanded, and on 
another trial the questions presented by them may either not recur, 
or if they do, we apprehend that the law upon them is sufficiently 
well settled to afford a satisfactory guide for. their determination, 
without the necessity of their discussion at this time. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 
[Opinion adopted March 10, 1884.] 
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G. W. Tom ann Wire v. Lovise WoLLnorrer Et AL. 
(Case No. 1825.) 


1, VENDOR AND VENDEE.— One who contracts to purchase from a vendee of 
land before such vendee has completed his own purchase by the payment of 
purchase money, does so with full knowledge of the original vendor's rights 
to rescind his contract of sale and recover the land, or to convey it toa third 
party. Such right of rescission must, however, be clearly and unequivocally 
exercised, in a proper manner, at a proper time, and under circumstances 
which entitle the vendor to declare tiie contract of sale rescinded. 

9, SaME.— No act on the part of a purchaser, except such as under the contract 
itself produces a forfeiture of the title, can invalidate that title to the preju- 
dice of parties to whom he has given a deed or mortgage, affecting the sub- 
ject matter of the original sale. 

3, SAME — DEFAULT — MORTGAGE — Equity.— A vendor of land held a purchase 
money note not due, the interest on which, payable annually, was due; he 
gave no notice of his desire to rescind the sale by reason of default in pay- 
ment of interest, but canceled the debt unpaid and accepted a reconvey- 
ance, for which he paid an additional consideration. Prior to this the 
original vendee had incumbered the property, of which his vendor had 
notice, and after receiving the reconveyance the original vendor again sold 
the land, postponing the receipt of a part of the purchase money equal to 
the amount for which the land had been incumbered by the first vendee, 
with a reservation of the rights of the beneficiary in the incumbrance, if 
he had any. In a proceeding in equity, begun by the original vendor, to 
which the second vendee was a nominal plaintiff, against the mortgagee, to 
remove cloud from title, and decree the land to the second vendee freed 
from the mortgage, it was shown that the money loaned by the mortgagee 
to the first purchaser was applied by hini in making payments on the land 
and improvements before its reconveyance. Held: 

(1) The land was subject to the satisfaction of the mortgage. 

(2) Time, as to payment of interest by the first purchaser, was not of the 
essence of the contract, no expression to that effect being contained in the 
original deed; and if it had been, demand should have been made for 
the money and notice given of an intention to rescind the contract for its 
breach. 

(3) The reconveyance to the first vendor did not, under the facts of the 
case, amount to a rescission which would defeat the lien of the mortgagee, 
an additional consideration having been paid for the reconveyance, and the 
second sale not being made until the vendor accepted a deed recognizing 
title with full knowledge of the incumbrance. 

(4) The vendor's remedy by rescission is, when part of the consideration 
has been received, a harsh one, and slight circumstances will avail to protect 
the vendee against a forfeiture, or compel the vendor to seek redress by suit 
for the balance due. 

(5) A long delay in seeking payment of purchase money will be construed 
into a waiver of the default. 

(6) Any act, after cause for rescission, such as a transfer of a purchase 
money note, or a repurchase, with the payment of a sum in excess of the 
amount due, will be construed into a waiver of default and an affirmance of 
the original contract. 
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(7) If the vendor seeks a court of equity to set aside the sale, he mugt 
tender back the purchase money already paid or he will be defeated because 
not offering to do equity. 
8) The vendee when sued for the land may tender the unpaid purchase 
money, no matter how long since his default occurred, and save the for. 
feiture 


Arprat from Gonzales. Tried below before the Hon. Everett 
Lewis. 

Appellants conveyed the land described in the pleadings to Ferd, 
Floege, and executed a deed, which retained a lien to secure de- 
ferred payments of purchase money. [loege mortgaged the land 
to Wollhoefer. Floege died, and, at the time of his death, he was 
insolvent, and owed a note given for the land to appellants for 
$6,400, due in 1885, interest payable annually, and one year’s inter. 
est was due and unpaid. Appellants requested Wollhoefer to take 
the land and assume the payment of the note, which Wollhoefer 
declined to do. 

Appellants, with full notice of the existence of Wollhoefer’s 

mortgage, accepted a deed, reconveying the land from Mrs. Emma 
Floege, the widow and heir of Floege, deceased, and paid her there- 
for $250 in rent notes, and relinquished to her the notes of her hus. 
band for $6,400 and interest, which was the balance of the amount 
ips stipulated to be paid for the land. 
f Floege had obtained from Wollhoefer $2,500, for which sum the 
mortgage was given, and had paid $2,000 of this amount to appel- 
lants for the land, and had applied the remaining $500 in making 
permanent improvements on the land, of all of which appellants 
had notice at the time they received a reconveyance from Mrs. 
Floege. 

Appellants then sold the land to Albrecht, who also had notice of 
the equities of Wollhoefer, and who paid all of the purchase money 
due by him to appellants except $2,500. For this amount Albrecht 
executed to appellants a note which stipulated that said amount was 
not to be collectible until the mortgage of Wollhoefer on the land, 


p for which this note was given, was either settled by suit or by lim- 
itation. Appellants brought this suit against the appellees, who 
were the heirs of Wollhoefer, who was dead, and ask that the cloud 


be removed from Albrecht’s title, and that the mortgage be declared 
of no effect, so far as the land was concerned. <A jury was waived, 
and it was agreed that the pleadings stated the facts of the case in 
substance as above stated. 

The result of the suit was that the heirs of Wollhoefer recov- 
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ered from appellants $2,500, to be paid out of the note of Albrecht 
to appellants, and that thereupon Albrecht be quieted in his title. 


W. E. Goodrich, for appellants, cited: Baumgarten v. Smith, 37 
Tex., 439; Thompson v. Westbrook, 56 Tex., 265; Cassaday v. 
Frankland, 55 Tex., 452; Baker v. Ramey, 27 Tex., 52; Hausbraugh 
y. Peck, 5 Wall. (U. S.), 497; Howard v. Davis, 6 Tex., 174; Dunlap 
y. Wright, 11 Tex., 597; Webster v. Mann, 52 Tex., 425; Caldwell v. 
Fraim, 32 Tex., 311; Secrest v. Jones, 21 Tex., 132. 


W. 2?. Nez, for appellees, cited: Dibrell v. Smith, 49 Tex., 479; 
Primm v. Barton, 18 Tex., 213; Gecrest v. Jones, 30 Tex., 603; 
Patrick v. Roach, 21 Tex., 251; Thomas v. Beaton, 25 Tex. Sup., 


_ 


321; Harris v. Catlin, 37 Tex., 581. 


Wurm, Curer Justice.— A vendor, by executory contract for 
the sale of lands, when default is made in paying the purchase 
money, has ordinarily the right to rescind the contract and recover 
the land, or convey it to a third party. Estes v. Browning, 11 Tex., 
247; Scarborough v. Arrant, 25 Tex., 129; Secrest v. Jones, 21 
Tex., 121. 

Parties dealing with the verdee before his part of the contract 
has been complied with, do so with full knowledge of the vendor’s 
rights, and cannot ordinarily be heard to complain, if, by reason of 
a default on the part of the purchaser, their contracts with him are 
rendered of no avail. 

To deprive them, however, of their rights in the subject matter 
of such contracts, the vendor must clearly and unequivocally exer- 
cise his right of rescission in a proper manner, at a proper time, and 
under circumstances which entitle him to declare the sale canceled, 
and his contract with the vendee forfeited. 

Moreover, there must not exist at the date of the attempted 
rescission any such equities in favor of a subsequent vendee or 
mortgagee of the purchaser as will prevent a rescission, without a 
saving of his rights as against the property which is the subject 
matter of the original sale. 

In the present case it does not clearly appear what was the exact 
contract between Tom and Floege as to the payment of a part of the 
purchase money, viz., the $2,000, for which a note appears to have 
been given. Neither the date of the maturity of this note, nor the 
fact as to whether or not it bore interest from date, is satisfactorily 
disclosed by the evidence. 
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That there was $6,400 in principal, together with some interest 
owing at the time Tom received the deed from Mrs. Floege does 
appear, and that this interest, or a portion of it, fell due on the 1g¢ 
of January, 1881. The principal would not mature till the lattep 
part of the year 1885, some four or five years after the date of the 
above transaction between Mrs. Floege and the appellant Tom. 

If Tom, the vendor, then had any right to rescind the sale, it 
was only on the ground that an instalment of interest, due on the 
1st of January, 1881, had not been promptly paid. He certainly 
could not do so for the non-payment of the principal years in ad. 
vance of the time it was due; for as to that the purchaser was not 
in default. He could not do so even with the consent of his vendee, 
to the prejudice of a mortgagee of such vendee, more especially 
when he had full knowledge of the mortgagee’s incumbrance upon 
the land. 

To countenance such a transaction would be to allow the vendor 
and vendee, by a combination between themselves, to defeat the rights 
of the mortgagee, when that could not be effected by a resort to the 
courts of the country to enforce the vendor's rights under the con- 
tract of sale. 

The vendor certainly cannot rescind an act of court under circum- 
stances which, upon a resort to the courts, would be insufficient to 
authorize a cancellation of the contract. No act on the part of the 
purchaser, except such as under the contract itself produces a for- 
feiture of his title, can vacate that title to the prejudice of parties 
to whom he has given a deed or mortgage affecting the subject 
matter of the original sale. 

As to the supposed default in the payment of interest it appears 
that when the instalment fell due the original vendee had lately 
died. It does not appear that Tom claimed any forfeiture of the 
contract on account of this default, or notified the widow and heir 
of Floege that he should insist upon a rescission of the sale for non- 
payment of the interest. This he should have done if he proposed 
to cancel the contract otherwise than by a resort to proceedings in 
court. 

Time as to the payment of the interest was not of the essence of 
the contract of sale by any expression in the deed, and if it was 
intended to make it such, demand should have been made for the 
money, and notice give of intended rescission im case of its non-pay- 
ment. Scarborough v. Arrant and other authorities above cited. 

So far from repudiating the sale, all the acts performed by Tom sub- 
sequent to the Ist of January, 1881, tend to show its affirmance on 
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his part. Ile proposed that Wollhoefer should assume the payment 
of the purchase money, and, upon his declining to do so, he arranged 
with Mrs. Floege to take back the land from her, giving in return 
for it the amount of purchase money still due, and $250 in addition. 

This $250 consisted of notes for that amount given for rent of 
the land for the year 1881, for which rent Mrs. Floege would have 
been liable had the sale of the land been rescinded for non-payment 
F of the interest on January 1,1881. She therefore received as a con- 
sideration for her reconveyance to Fioege an amount above that due 
upon the land, and the transaction did not amount to a mere can- 
| cellation of the sale, leaving the parties in the same condition as they 
would have been had the right to rescind been exercised through the 
courts or by a resale of the land by the vendor. 

Besides treating with Mrs. Floege as owner of the property, in- 
stead of reserving control of it as if the title were in himself, Tom 
took a deed from her for the purpose of reinvesting himself with a 
title, and did not sell till he had received a transfer of her right in 
the land. All this was done with full knowledge of Wollhoefer’s 
daims, and with the apparent design of defeating them. 

The vendor’s remedy by rescission is a harsh and stringent one, 
especially when a part of the consideration has been paid, and it is 
» sought to forfeit the payment and recover or resell the land. Hence 
slight circumstances are seized upon to protect the vendee against 
the forfeiture of the amount paid, or compel the vendor to seek re- 
dress by a suit for the balance due upon the purchase money. 

He must not delay too long in insisting upon payment of the 
money as it falls due, or he will be considered as having waived the 
default. See Scarborough v. Arrant, supra. He must not treat the 
contract as still subsisting, or do any act which may be construed 
into its aflirmance. <A transfer of one of the purchase money notes 
isheld to amount to such an aflirmance (Coddington v. Wells, 59 
Tex., 49), and so doubtless is a repurchase of the land from the 
vendee, at least when more is paid than was due upon the original 
contract. 

If the vendor goes into equity to set aside the sale he must tender 
the purchase money already received or he will be defeated as not 
} offering to do equity. Coddington v. Wells, supra; Thomas ». 
Beaton, 25 Tex. Sup., 321. The vendee, when sued for the land, 
may tender the money due and this will save the forfeiture, no 
matter how long he may have been in default. Estes v. Browning, 
supra. 

This case does not disclose a state of facts which entitles the ap- 
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pellants to a resale of the land with no saving of the rights of the 
mortgagee, Wollhoefer. Suit was not brought to rescind the eon. 
tract of sale by reason of the default in payment of the interest 
accruing January 1, 1881. If so, a tender of that interest alone 
would have defeated the action and preserved the rights of Woll. 
hoefer. He had no opportunity to have such tender made, but only 
to assume the payment of the entire balance due and to become 
due. The appellant did not demand the interest after default in its 
payment, nor give notice of his intention to rescind, but merely 
agreed to take back the land upon surrender of the debt, and paid 
an additional consideration for the reconveyance. All this with full 
knowledge of Wollhoefer’s incumbrance upon the property. After 
receiving a deed from Mrs. Floege he sells to a a party, reserv- 
ing the rights of Wollhoefer, if he had any, by postponing the 
receipt of a part of the purchase money equal in amount to his mort- 
gage debts, till those debts could be disposed of by suit or limita. 
tion. He then comes into a court of equity and asks that he or his 
second vendee have the land free of the mortgages, and without 
return of the purchase money, which had been paid, it seems, with 
a portion of the money raised on these mortgages, the balance 
being expended in improving the property. 

Taking all these facts into consideration, we do not think that 
the appellants were in a position, at the time of the sale to Albrecht, 
to convey the land free of the incumbrance of Wollhoefer’s mort- 
gages; and we are of opinion that the court in adjusting the equities 
of all the parties did not err in rendering judgment, as shown by 
the record, and that judgment is affirmed. 

AFFIRMED, 

{Opinion delivered March 11, 18584. ] 





Houston & T. C. R’y Co. v. Anton Script. « 
(Case No. 1809.) 


1, Vernict — NEW TRIAL.— While the supreme court will not exercise so great 
a discretion as the district judge who hears the evidence should in grant- 
ing a new trial, yet when the record shows that there is a deficiency of evi- 
dence to support the action, and it is manifest th: it the verdict is clearly 
contrary to the evidence, it has never felt wanting in power to reverse & 
judgment based on such a verdict. 

2. VERDICT — PRAcTICE.— Doubts, if they exist, as to the reasonable sufficiency 

of the evidence to sustain the verdict, may by the trial court be resolved in 

favor of the verdict; but when it is clear that the evidence was not reason- 
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ably sufficient, under all the circumstances of the case, to satisfy the mind 
of the truth of the allegations on which it was rendered, it should be set 
aside; and if this rule has not been observed by the district court, the judg- 
ment based on such verdict becomes a proper subject of revision on appeal. 

8, FACT CASE.— See statement of case for facts upon which a judgment was 
rendered for a plaintiff suing a railway company for damages caused by 
alleged personal injuries, and which on appeal was reversed. 


Lt ones 


Error from Harris. Tried below before the Hon. James Mas- 
terson. 

This case is chiefly remarkable for the singular verdict rendered 
in view of the evidence. 

Appellee sued to recover damages for a personal injury. He 
alleged that he purchased a ticket at Elgin, a station on appellant’s 
road, to be carried to Paige; that soon afterward, at about 8 
o'clock P. M., appellant’s train arrived at Elgin and came to a full 
stop at the proper place for passengers to get off and on; that he 
attempted to get on one of the passenger coaches, and while he had 
one foot on the step of the coach, and was in the act of bringing 
up his other, the train was suddenly and violentiy backed, causing 
him to make a misstep and get his left foot and leg caught between 
two cross-ties in the track, when the train came against him, causing 
him to bend over while his foot and leg were so engaged, and there- 
by broke his leg and foot, inflicting upon him a painful and perma- 
nent injury. He alleged that the backing of the train was without 
signal or warning, and was gross carelessness and negligence on the 
part of appellant’s servants in charge. 

Defendant below pleaded the general issue. Verdict and judg- 
ment in favor of appellee for $500. 

The errors assigned were: 

I. There is no legal evidence to support the verdict on which the 
judgment was rendered, and it is contrary to the law and the evi- 
dence, in that it does not show that Schmidt was injured in manner 
as he alleges. 

II. The testimony shows that if Schmidt was in fact injured, it 
was because of his contributory negligence in attempting to get on 
the car on the opposite side from the passenger platform at which 
the train was standing, and which had been erected for the conven- 
ience and safety of passengers in getting on and off at that point, 
and if he had been on said platform he could not have been hurt. 

Appellee was the only witness for the plaintiff below as to the 
manner in which his injury occurred. He testified that he was on 
the freight platform when the train arrived, and that he walked 
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down the steps and was on the ground between the freight platform 
and the cars when the conductor called “ All aboard.” He then at 
tempted to get on; and while he had one foot on the step of the ear 
and was in the act of bringing up the other, the train was suc Idenly 
backed, which caused his left foot to miss the step and go to the 
ground, where it got between two ties. That the backward move- 
ment of the train compelled him to bend backward to prevent the 
train from running over him, and in, this way he was injured in his 
leg and foot. 

This statement accorded with the allegation in his petition in 
reference to the manner and means in and by which he claims to 
have been injured. He stated that he was not then drunk, and that 
it took much to make him so. 

W. P. Miles testified that he saw him in the evening of the night 
he was hurt and about thirty minutes after he was hurt, and he was 
somewhat intoxicated. 

Witness Durfee saw the plaintiff about ten minutes after he was 
hurt. His actions and smell of his breath showed that he was drunk, 
He sat up with him, and said the influence of the liquor was not so 
apparent in the latter as in the fore part of the night. 

Witness Gordon testified that Schmidt had been drinking during 
that day and was drunk and asleep near the office door on the freight 
platform when the train arrived. He waked him in the presence of 
Jamegz Quinn. 

Witness Quinn saw Schmidt drunk and asleep on the platform 
and saw Gordon wake him, and heard him tell him the train was 
coming. Schmidt’s condition was such that witness did not think 
he knew anything. 

Witness Quinn says he saw Schmidt leave the freight platform; 
he did not leave it by the steps, but fell off, and when he struck the 
side-track he fell, and was at no time nearer the train than the place 
where he fell; witness noticed him particularly, because he feared 
he would be run over by the train. 

Witness Gordon was present from the arrival of the train until 
its departure; did not see Schmidt leave the freight platform. The 
first time he saw him after getting off the platform Schmidt was on 
the ground by the edge of the side-track and in front of the office 
door. Just before the train left he saw him holding to the freight 
platform, and the conductor told witness to go to Schmidt and pre- 
vent him from making for the train and thereby being run over. 
Schmidt was at no time nearer the train than when he was standing 
holding to the freight platform when the train left. 
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. When the train left, Schmidt was standing holding to the freight 

bs platform, standing and acting like a drunken man. 

r Witness Durfee testified that appellee told him, about ten minutes 

7 after he was hurt, that as he went to step on the train some one 

; q pushed him back and he caught his foot under the rail. He told i 

Z ' witness Gordon, about fifteen minutes after the train left, that he i 

a was hurt by the conductor, who kicked him off the train. He told 

his landlord the next day after he was injured that when he at- 
' tempted to board the train the engineer started and he fell between 

the cars. Thus those witnesses testified, but appellee denied that he 

made any such statements. 


Dr. Rutherford stated that the injury might have occurred in the 
manner testified to by appellee, and could have occurred by jump- 
ing from a height as well as in the manner alleged. 

Appellee’s attending surgeon testified: “ He may have been in- 
jured as alleged in his petition, but from my long experience I am 
free to say that it is more than probable that the injury was received 
froma leap. If it had been received as the plaintiff alleges, his 
sufferings would have been far greater.” 


== 


Baker, Botts & Baker, for appellants. 
Fisher & Kirlicks, for appellee. 


Srayron, Associate Justice.— It is urged in this court, as it was 
in the court below on motion for new trial, that the verdict and 
judgment are contrary to the evidence, and that it does not show 
that the appellee was injured in the manner alleged. . 

It is also claimed that the evidence shows, if the appellee was in- 
jured in the manner stated in his pleadings, that the injury was the 
result of his own contributory negligence. 

A careful inspection of all the evidence makes it too apparent to 
us that these propositions are true, and that the verdict is contrary 
to the evidence. 

The facts and circumstances testified to by and for the appellee, 
and the uncontroverted testimony of other witnesses, renders it 
almost as certain as human testimony can render certain any fact, 
that the appellee was not injured in any manner through the negli- 
gence of the appellant or its employees. These matters were brought 
to the attention of the court below, in the motion for a new trial, 
and should have been considered sufficient. 

While the verdict of a jury is entitled to great weight when ren- 
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dered on evidence reasonably sufficient to sustain it, yet, when ren. 
dered contrary to evidence, or against the great preponderance of 
the evidence, and it is most likely that injustice has been done, trial 
courts should not hesitate to grant new trials. 

This court does not exercise the same latitude of discretion in thig 
respect as does the trial court, but when itis manifest that a verdict 
is clearly contrary to evidence, it has never felt wanting in power to 
reverse a judgment based on such a verdict. Long v. Steiger 
8 Tex., 462; Taylor v. Ashley, 15 Tex., 50; Patton v. Evans, 15 Tex,, 
363; Willis v. Lewis, 28 Tex., 192; Zapp v. Michaelis, 58 Tex., 275: 
G., H. & S. A. R. Co. v. Bracken, 59 Tex., 71 (1 T. L. R., 248); 
Garvin vw. Stover, 17 Tex., 295; Edmundson ». Silliman, 50 Tex., 
112; Chandler v. Meckling, 22 Tex., 42. 

In the case last cited it was said: “One of the substantial rights 
of a party defendant, when he takes the proper steps to demand it, 
is that the facts alleged as a ground of action against him should 
be established by proof reasonably sufficient. When there is proof 
reasonably sufficient, but which is opposed by evidence leading toa 
contrary conclusion, there is then presented a case of conflicting 
evidence, in which it is difficult, and often impracticable, for the 
court to interfere. Hence the rules (governing all courts) in rela- 
tion to evidence greatly conflicting have been established. The 
same difliculty, however, does not exist where there is a defi- 
ciency in the proof adduced to establish the cause of action. It 
wiil not do for the court to say that there is some evidence to sup- 
port the verdict, and it must stand. In such cases the true question 
must be, Is the evidence reasonably sufficient to satisfy the mind of 
the truth of the allegations? Doubts as to this point, if they exist, 
may be thrown in favor of the verdict. But when it is clear that 
the evidence adduced is not reasonably sufficient (under all the cir- 
cumstances of the case) to satisfy the mind of the truth of the alle- 
gations, then the verdict should be set aside, on the proper motion 
being made. When it is made to appear, or is obvious to this 
court, that such rule has not been observed by the district court, 
it then becomes a proper subject of revision by the supreme court.” 

We think this, the whole case being considered, such a case; but 
in view of the fact that the judgment will be reversed and another 
trial be had, comment will not be made on the evidence. 


REVERSED AND REMANDED. 


[Opinion delivered March 11, 1884. ] 
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East Texas Frere Ins. Co. v. J. M. Correr. 
(Case No. 1785.) 


1, Partirs.— Before judgment is rendered against a debtor, he is entitled to 
have before the court as plaintiffs all parties who have an interest in the 
debt, that he may be freed from further liability thereon. 

9 POLICY OF INSURANCE — PARTIES — ASSIGNMENT.— A policy of insurance is 
such an instrument of writing as, under articles 256 and 267 of the Revised 
Statutes, may be assigned, and on which the assignee may maintain an 
action in his own name. 

8. SaME — ASSIGNMENT.— Such assignment, after a loss has been sustained, 
passes the legal title and invests the assignee with the exclusive right to 
sue upon it. In his hands, however, it is subject to every discount and 
defense which could have been set up against it in the hands of the previous 
owner before notice of the assignment was given to the defendant. The 
fact that the assignment was made as a cellateral security for a debt will 
not vary the rule. Following Perry v. Insurance Co., 25 Ala., 360; Archer 
v. Insurance Co., 43 Mo., 442; Carpenter v. Miles, 17 B. Mon., 601, and other 
cases cited. 

4, Same.— If the assignor of a policy has an equitable interest in the claim, he 

may be joined as a co-plaintiff, but cannot prosecute alone. 

. Walver.— A distinct denial of liability, and a refusal to pay on the ground 
that there is no contract, or that there is no liability on the policy of insur- 
ance, is a waiver of the condition requiring proof of loss; it is equivalent 
to a declaration that, even if proof is furnished, no payment, will be made. 

6. SaME.— The acts relied on, to constitute a waiver on the part of an insurance 
company of proof of loss, should be the acts of some one who had author- 
ity to bind the company, and should be such as to induce the insured to 
believe that his proof of loss is not desired, and would be unavailing. Fol- 
lowing Beatty v. Insurance Co., 66 Penn. St., 17, and other cases cited. 

. DECLARATIONS — NEGLIGENCE.— An insured party cannot rely and act on the 
declarations of one not authorized to speak for the insurance company, 
even though the declaration of the speaker may be made in the hearing of 
the company’s officer. It is his duty to inquire and know if the stranger 
utters the intention of the company, before acting on it. A failure to do 
this, in the absence of an approval of the declaration by the company’s 
authorized officer, would be negligence. 

8. INSURANCE COMPANY.— See charge of court as to the basis for recovery by 
an insured, who, by the terms of his policy, carried one-third of the risk him- 
self, and when it was intended that other insurance companies should con- 
tribute to the payment of such sums as the defendant would have been 
liable for if no other insurance had been made on the property. 


ao 


- 


Apreat from Galveston. Tried below before the Hon. W. H. 
Stewart. 

Suit brought on a policy of insurance to Coffee & Pearson, and 
transferred, by consent of defendant, to Coffee, and to recover the 
amount of loss occasioned by fire to a stock of goods insured thereby, 
alleged to have been burned. 
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The defendant pleaded demurrers general and special; that the 
suit was brought prematurely; that plaintiff had not complied with 
the conditions of the policy in failing to furnish defendant with pre- 
liminary proofs, particular statement of loss, as required by defend. 
ant under the terms of the policy; to which the plaintiff replied by 
supplemental petition that the defendant had waive all such re 
quirements, and had refused to pay the loss for which he sued, to 
which plea of waiver defendant demurred, and was overruled; de. 
fendant pleaded general denial. Verdict for plaintiff for $2,155.55, 
and judgment thereon. 

To the facts stated in the opinion should be added the following; 
Harris, witness for plaintiff, having testified that he assisted plaint. 
iff in making out the preliminary proofs of loss, and that at his re- 
quest he had delivered them to T. KR. Bonner, the secretary of 
defendant, on 24th April, 1882, and that a few days thereafter, he, 
Witness, at the time being the traveling agent or drummer of Geo, 
Seeligson & Co., who held the policy by assignment as collateral 
security for plaintiff's indebtedness to Seeligson & Co., and that 
witness considered himself as having authority to demand pay of 
the policy and to apply so much as necessary to pay Seeligson’s 
debt and to remit to Coffee a check for the balance. That the sec. 
retary, T. KR. Bonner, and Mr. Gambling, the bookkeeper, and 
several other gentlemen were in defendant’s office at the time. The 
witness Harris was then asked to state what was then said to himin 
reference to the subject of the claim under the policy by any officer 
of the defendant company. To which witness replied, “ When I 
went into the office of the defendant company (the persons being 
present as above stated), I said: Gentlemen, how about the claim of 
Coffee on his policy; to which either T. R. Bonner or Mr. Granberry 
(I cannot say which) replied that affidavits had been made charg- 
ing him with having burnt his own goods, and that matter had to 
be cleared up. This response was made in the immediate presence 
and hearing of Bonner; don’t know whether it was made by Bonner 
or the bookkeeper of defendant.” To which question to and answer 
of the witness the defendant objected on the ground that the same 
was not admissible under the pleadings, nor competent to establish 
or prove a waiver on the part of the defendant of any stipulation or 
condition in the policy or of any right of defendant thereunder, and 
because, further, it did not appear that witness was acting as the 
agent of plaintiff, or that he communicated the fact that he was the 
agent of plaintiff, if he was such agent. The witness was here per- 
mitted to testify as to the last ground of objection, and said: “I 
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assisted in making up the preliminary proofs of loss for plaintiff. 
He requested me to take them and deliver them to the secretary, 
which I did just as I would have done for any friend. I never told 
any officer of defendant then or at any time that I was the agent of 
the plaintiff, for I was not. I represented G. Seeligson & Co.; was 
then the drummer of that house, and was making the matter asubject 
of inquiry on their behalf, as they were the assignees of the policy 
as collateral for the debt which I was authorized to collect, and, 
after deducting Seeligson’s debt, to remit plaintiff the balance.” The 
court overruled defendant’s objections and admitted the evidence 
so objected to. 

The testimony introduced was quite too lengthy for insertion 
here. 


C. L. Cleveland, for appellant, cited, on the admission of Harris’ 
evidence: Mims v. Mitchell, 1 Tex., 443; Caldwell v. Haley, 3 Tex., 
$17; Hall v. Jackson, id., 309; Wright v. Wright, id., 168; Paul ». 
Perez, 7 Tex., 845; Denison v. League, 16 Tex., 408; Flanders on 
Ins., 527, 528; 5 Bennett’s Ins. Cases, 164, 188; Texas Banking Co. v, 
Hutchins, 53 Tex., 61; Ins. Co. v. Lacroix, 45 Tex., 158; Story on 
Agency, sec. 134 e¢ seg.; Livermore on Agency, 237; Bigelow on 
Estoppel, 480; Wood on Insurance, p. 411 e¢ seg., and p. 834 et seq.; 
note 1 to p. 705; 3 Gill (Md.), 370. 

On the absence of proper parties, he cited: McFadin v. MacGreal, 
95 Tex., 79; G., H. & S. A. R. R. v. Freeman, 57 Tex., 156; Wet- 
more v. San Francisco, 44 Cal., 300; Gould on Pleading, p. 173, sees. 
Sand 9; 1 Chitty on Pleading, p. 3; Spratley v. Hartford Ins. Co., 
1 Dill. C. C., 392; 10 Cush., 351; 25 Ala., 355; 12 Ia., 287; 43 Mo., 
434; 111 Mass., 53; 3 Md., 341. 


Wheeler & Phodes, for appellee, cited: Flanders on Fire Insurance, 
pp. 541, 542, 543, 587; 2 Phillips on Insurance, § 1973; also 1 Phil- 


lips, $$ 81, $2, 83, 85. 


Srayron, Associate Justice.— This action was brought by Coffee 
May 17, 1882, to recover on a policy of insurance against fire, issued 
by the appellant to Coffee & Pearson, on October 29, 1881, which, 
with consent of appellant, was transferred by Coffee & Pearson to 
appellee on January 21, 1881. 

The action is brought by the appellee in his own name and right, 
as owner of the policy, but the evidence develops the fact that after 
the loss the appellee assigned the policy to George Seeligson & Oo., 
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probably as collateral security for a debt due by him to that com- 
pany. 

The exact manner in which the assignment was made does not 
appear, but under the evidence it must be deemed such an assign- 
ment as passed to Seeligson & Co. the title to the sum secured by 
the policy, even though they may hold it as a collateral security, 

The general rule is, that the legal and beneficial owner of a de 
mand is the proper person to sue upon it, but suits have been snus. 
tained when they are brought by the person holding the legal title, 
even though the beneficial ownership is in another, and this even 
though the holder of the legal title does not sue expressly for the 
use of the other. 

In such cases a judgment against or in favor of the person hold- 
ing the legal title, in the absence of fraud, would be binding on 
parties in interest; for permitting the apparent power to sue, w hich 
follows the legal title, to remain in one who has parted with the 
beneficial interest, is to be taken as giving to such person the power 
to bind all persons interested by an action brought to enforce the 
claim and prosecuted in good faith. 

Such is not the attitude of this cause; so far as the record shows, 
the title, and consequent right to sue, had passed to Seeligson & Co, 
prior to the institution of the suit, and a judgment in favor of or 
against the appellee would not bind that company, unless it might 
be by way of estoppel, resulting from the fact that Seeligson & Co, 
may have directed the suit to be brought, and were really prose- 
cuting it, though not nominally parties to it. Even if that were 
true, it could not be shown in this action, for Seeligson & Co. are not 
before the court, and in an action which might be hereafter brought 
by them, the appellant would be put to the trouble and expense of 
showing such facts as would or might make the judgment to be 
rendered in this case binding on them. 

Such a course of procedure the law does not contemplate; and a 
debtor is entitled to have before the court, before a judgment can 
be rendered against him, such person or persons as plaintiffs as will 
make the judgment conclusive of the rights of all parties who have 
an interest in the debt, and he thus be relieved from further cost, 
vexation or liability. 

Many authorities are to be found which hold that the assignee of 
a policy of insurance cannot maintain an action upon it in his own 
name; but those cases were decided in states in which the common 
law rule that the assignee of a chose in action cannot maintain a 
suit thereon in his own name was in force. Such is not the rule. 
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here, under arts. 266, 267, R. 8. A policy of insurance is such an 
instrument in writing as, under these articles, may be assigned, and 
on which the assignee may maintain an action in his own name. 

The assignment of such an instrument, after a loss, passes the 
jegal title to it, and clothes the assignee with the sole power to sue 
upon it, he, however, being bound to allow every discount and de- 
fense against which it w ould have been subject in the hands of the 

revious owner before notice of the assignment was given to the 
defendant. 

That the policy may have been assigned to Seeligson as collateral 
security for a debt does not change the rule. Wetmore v. San 
Francisco, 44 Cal., 300; Percy v. Merchants’ Insurance Co., 25 Ala., 
360; Carter v. Fire Insurance Co., 12 Lowa, 292; Archer v. Insur- 
ance Co., 43 Mo., 442; lecoenes. Co. v. Flack, 3 Md., 341; Car- 

nter v. Miles, 17 B. Mon., 601. (This last case is ander a statute, 
bat illustrates the principle.) 

As the pleadings stand, the fact that the claim against the ap- 
pellant, which, after the loss, was but a chose in action, had been 
assigned to Seeligson & Co., affords a defense to the action, Coffee 
being the sole plaintiff, and the court should have given the second 
instruction asked by the appellant. 

If Coffee has any equitable interest in the claim he may be 
proper party to the suit, but he cannot prosecute it as sole plaintiff. 

“The amount of loss was payable sixty days after notice and 
proof of the same required by the company shall have been made 
by the assured, and received at its office, and the loss shall have been 
ascertained and proved in accordance with the terms and conditions 
of the policy.” 

The fire occurred on February 26, 1882, and proof of loss was 
presented to the company on April 24, succeeding; this proof was 
unsatisfactory to the company, and on the next day further proof of 
loss, such as was required by the terms of the policy, was demanded 
from Coffee by the secretary of the company, by letter, which was 
received by Coffee on 26th. To this letter he made no reply, and he 
never gave or attempted to give to the company the information 
which under the policy he was bound to give, and which the com- 
pany was entitled to receive, toenable it justly to adjust the loss on 
the policy. 

A few days after the fire the company sent a person to adjust the 
loss, but no data were furnished to him by Coffee on which this 
could be done; this person also informed Coffee what proof of ex- 
tent of loss would be necessary and was required by the policy; a 
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part of this information Coffee says he obtained afterwards, but he 
does not even say that he forwarded such information as he did get, 
either to the adjuster or to the company, as he was requested to do, 
although he says that he wrote to the adjuster, who states that 
his letters were never received. 

The office of the company was in Tyler, and the residence and 
place of business of Coffee in Athens, the one in a few hours’ run of 
the other by rail. 

This action was brought on the 17th of May, 1882, and it wag 
pleaded in defense that the suit was prematurely brought, to which 
it was replied that the company had unconditionally refused to pay 
the policy and thereby waived its right to further proof of loss, or to 
the sixty days within which to pay. 

The pleadings of the plaintiff set out fully the facts which it was 
claimed operated as a waiver, and, when the proof to sustain them 
was offered, it was objected to on the ground that it varied from the 
pleadings; the objection was overruled, and this is assigned as error; 
and without entering into a full statement of the pleading and proof 
offered under it, we deem it proper to say that this objection should 
have been sustained. 

There is no doubt that a “distinct denial of liability and refusal to 
pay, on the ground that there is no contract, or that there is no 
liability, is a waiver of the condition requiring proof of loss. It is 
equivalent to a declaration that they will not pay, though the proof 
be furnished; and to require the presentation of proof in such a 
case, when it can be of no importance to either party, and the con- 
tract of the party in favor of whom the stipulation is made has 
rendered it practically superfluous, is but an idle formality, the ob 
servance of which the law wrill not require.” May on Insurance, 
469. 

Waiving all question as to whether Iarris, the person to whom 
the declarations which are claimed to have operated as a waiver of 
further proof of loss were made, was the agent of Cotfee, we are 
of the opinion that the facts proved were probably not sulliciently 
to show such waiver. 

To have the effect of waiver, the acts relied on should be the acts 
of some one who had authority to bind the company, and should be 
such as are calculated to induce the insured to believe that a com- 
pliance by him with the duties which, through-the policy, he has 
engaged to pefform, is not desired by the insurer or would be of no 
effect if done. Beatty v. Insurance Co., 66 Penn. St., 17; Diehl 2. 
Insurance Co., 8 P. I’. Smith, 452; Keenan v. Fire Insurance Co. 
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176; Ayres v. Insurance Co., 17 Iowa (Withrow), 178. 

It is rendered pretty certain that no person authorized to speak 
for the company made any declaration, even to Harris, which, if 
made to Coffee, would have operated as a waiver of further proof 
of loss. 

It is clearly shown, and in no way controverted, that Gambling 
had no authority to bind the company in any way; and that the 
statements which Ilarris testifies Gambling made were even heard 
by the officer of the company said to have been in the room is ex- 
pressl y denied. If the officer of the company heard the conversa- 
tion between Harris and Gambling, it is doubtful if it would bind 
the company if Gambling’s statement was unauthorized. It cer- 
tainly could not have that effect if it did not mislead Coffee as to 
the intention and desire of the company. . 

That it could not have done so in this case would seem most 
likely; for the circumstance that suspicion was aroused as to the 
bona fides of the loss seems to have been matter of general noto- 
riety prior to the time the company demanded further proof of 
amount of loss. 

This would seem to rebut the idea that the company intended to 
resist the payment on the rumor of the destruction of the property 
by the insured, and to induce the belief that the company intended 
fairly to examine the facts bearing on the manner and extent of the 
loss. The letter of the secretary of the company to Coffee of April 
25th, pointing out the defect in the proof of loss, and demanding fur- 
ther proof, expressly notifies him that such demand is not to be 
construed as a waiver of the right to make further objections to the 
proof of loss. 

It would seem, further, that an insured ought not to rely and act 
upon the declaration of one not authorized to speak, even though 
the declaration of the speaker may be made where an officer of the 
company may hear it. He then has an opportunity, by inquiry, to 
know whether the intention of the company is expressed by the 
stranger, and it would seem as much his duty to inquire in reference 
to that matter as any other affecting his interest, before acting on 
such statements. 

A failure to inguire in such a case, there being nothing in the act 
of the officer of the company to indicate that he approved or ac- 
quiesced in the declaration of a stranger, would seem to be negli- 
gence. 
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Be this as it may, and we do not wish to be understood as passing 
definitely on the question of the sufficiency of the evidence to show 
a waiver of further proof of loss, we are clearly of the opinion that 
the question was not fairly submitted to the jury by the charge of 
the court. 

The policy contained the following provisions: 

Section VII of the policy sued on provides: “In case of any 
other insurance upon the property hereby insured, whether valid or 
not, or made prior or subsequent to the date of this policy, they 
shall be entitled to recover of this company no greater proportion 
of the loss sustained than the sum hereby insured bears to the whole 
amount so insured thereon; and it is hereby declared and agreed 
that in case of the insured holding any other policy in this or any 

other company on the property, subject to conditions of average and 
co-insurance, this policy shall be subject to average and co-insurance 
in like manner. Any policy, floating or otherwise, attaching in 
whole or in part to the property covered by this policy, shall, as 
between the assured and this company, be considered as contributing 
insurance for the full amount of such policy, and liable as such to 
pay pro rata any loss, total or partial, on the property hereby in- 
sured. 

“Reinsurance for any other company shall be adjusted on the 
basis of pro rata liability with said company, and in case of loss 
this company shall pay its proportion of loss sustained by said 
reinsured company, whenever such reinsured company shall have 
paid.” 

The first clause of the policy provides: “It being a rule of this 
company not to insure the full cash value of any property, it is 
understood and agreed that in theevent of loss by fire this company 
shall not be liable for over two-thirds of the cash value of said 
property at the time of the fire and not more than the amount 
hereby insured.” 

The last clause of the policy provides: “ And it is hereby muta- 
ally understood and agreed by and between this company and the 
assured, that this policy is made and accepted upon and with refer- 
ence to the foregoing terms and conditions, which are hereby de- 
clared to be a part of this contract, and are to be used and resorted 
to in order to determine the rights and obligations of the parties 
hereto in all cases not herein otherwise specially provided for in 
writing.” 

The policy in question was for $2,000, and in addition thereto 
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there was another policy on the goods for $1,000, issued by another 
company. 

There are two things which clearly appear from the policy: 1st. 
That it was the intention of the company, in so far as it was con- 
cerned, that one-third of the risk should be on the policy holder; a 
precaution intended to secure good faith and care of the owner. 
9d. That it was intended that any other insurance on the property 
should contribute to the payment of such sum as the company 
would be liable for if no other insurance was effected. 

The court charged the jury: “If your verdict be for the plaintiff, 
then you must determine from the evidence the cash value of the 
goods covered by the policy at the time of the burning, and if the 
cash value exceeded $3,000, then the amount of the verdict would be 
$2,000, with eight per cent. per annum interest from sixty days 
from the day of the waiver, if there was a waiver, to the present 
time.” 

This charge we think erroneous, for it deprives the appellant of 
all contribution from the other insurance company, which is to be 
had practically by the lessened sam which it would have ultimate'y 
to pay to the assured, if found liable, and imposes on it a liability as 
great as would have existed had there been no other insurance than 
that through the policy in question. 

In Haley v. Dorchester Mut. Fire Ins. Co., 4 Bennett’s Fire Ins. 
Oas., 354 (S. C., 12 Gray, 545), in construing a policy in principle 
essentially the same as the one under consideration, it was said: 
“The basis of calculation was in all cases to be the value of the 
property insured after deducting one-fourth of such value. Of this 
sum the defendants were to pay such proportion as the sum insured 
by the policy issued by them should bear to the whole sum insured 
by all the policies existing on the property at the time of the loss. 
In other words, the defendants were to be liable only for their pro- 
portion of three-fourths of the value of the property insured; and 
this proportion was to be ascertained by calculating the ratio which 
the sum insured in the policy declared on bore to the whole sum in- 
sured by all the policies existing on the property. Thus, if the 
whole property at the time of the loss amounted to $10,000, the 
sum on which the liability of the defendants must be reckoned 
would be three-fourths of ten thousand, or $7,500, and of this last 
sum the defendants could be held to pay only the proportion which 
the amount insured by them, viz., $2,000, bore to the whole sum in- 
sured, to wit, $5,000,” ete. 


We believe this to be the correct rule to apply in this cause. 
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For the errors indicated, the judgment will be reversed and the 
cause remanded, that the parties may take such steps in the case ag 
may be required to authorize its further prosecution. 


ReVERSED AND REMANDED, 
[Opinion delivered March 14, 1884.] 


Chief Justice Witte did not sit in this case. 





Tue Supreme Councr. or toe A. L. or HH. v. Mame Anpersoy, 
(Case No. 1815.) 


1. EVIDENCE — FACT CASE — AGREEMENT.—See statement of case for an agree- 
ment of counsel which did not have the effect to preclude the appellant 
from objecting to the relevancy anl competency in evidence of a benefit 
certificate issued by the supreme council of the American Legion of Honor, 

2. VARIANCE.— A benefit certificate issued by the supreme council of the Ameri- 

can Legion of Honor was described in a petition filed to recover on it as a 
certificate by which the supreme council bound itself to pay plaintiff on the 
death of her husband the full sum of five thousand dollars. The instrument 
offered in evidence as the certificate was the obligation to pay a sum not 
to exceed five thousand dollars, subject to certain provisos and conditions 
contained therein. Held, that the variance was fatal, and the instrument 
should not have been admitted in evidence under the allegations of the 
petition. 

. EVIDENCE — BURDEN OF PROOF.—In a suit upon such a benefit certificate 

against such supreme council, brought by the surviving wife of a deceased 


iS) 


member, when it did not promise to pay any specific amount, but a sum not 
to exceed five thousand dollars, on certain conditions, the existence of which 
could be determined by the books, vouchers and official papers of the de- 
fendant, it was not obligatory on the plaintiff to show by his plealings and 
evidence just what sum he was enti itled to recover; but if the books and 
papers of the defendant revealed that plaintiff was entitled to a less sum 
than five thousand dollars, the defendant, being in possession of the only 
source of accurate knowledge, should set that fact up in d 

4, CHARGE OF COURT.— When there is no evidence except ne it w hic h_ estab- 
lishes facts, and a conclusion therefrom in favor of one party, it is not error 
to instruct the jury to return a verdict for such party; but though there 
may be no controversy as to the existence of facts, yet when the conclusion 
to be drawn from them is the subject matter of dispute, it is error to direct 
a verdict for either party. 


Apprat from Wharton. Tried below before the Hon. Wm. H. 
Burkhart. 

















1884.] Supreme Counci or A. L. or H. v. Anperson. 


bo 
> 
~l 





7 


Statement of the case, 





—- 


Mamie Anderson brought suit May 5, 1883, in the district court 
of Wharton county, against the supreme council of the American 
Legion of Honor, a corporation chartered under the laws of Massa- 
chusetts, to recover $5,000, being the amount, as alleged in the peti- 
tion, which appellant had agreed to pay appellee upon the death of 
her husband, W. J. Anderson. 

It was alleged: 1st. That appellants were engaged in the busi- 
ness of life insurance, having grand and subordinate councils, one 
of which was located in Wharton county, and which were agents 
of the supreme council; that on the 10th of April, 1882, her hus- 
band, W. J. Anderson, became a member of Wharton council, 299; 
that in consideration thereof and the money paid by Anderson, ap- 
pellant issued and delivered to said Anderson its obligation, termed 
a “benefit certificate,” wherein it promised to pay to appellee, in 
Wharton county, Texas, upon the death of said W. J. Anderson, 
the full sum of $5,000. 2d. Alleged compliance by Anderson with 
all the rules and regulations of the order, and payment by him of 
alldues and assessments. 38d. Alleged death of Anderson, and notice 
thereof to appellant. 

Answer by general demurrer, general denial, and specially deny- 
ing that appellant was engaged in the business of life insurance, 
but alleging that the American Legion of Honor was a benevolent 
association, composed of members throughout the United States, 
having various objects of a benevolent, charitable and social char- 
acter, and among others to establish a benefit fund, from which, 
on satisfactory evidence of the death of a member in good stand- 
ing, a sum not exceeding $5,000 should be paid to his family, as 
the member may direct. That for business purposes the supreme 
council was vested with supreme legislative authority and general 
superintendence and control of the various grand and subordinate 
councils, and the sole and exclusive management of the benefit 
fund. That said benefits were paid by assessments levied by the 
supreme council upon the subordinate councils in proportion to the 
members thereof. That by the constitution and laws governing 
the order, the supreme council and the executive officer thereof, the 
supreme commander, was vested with authority to declare suspended 
any subordinate council which failed to remit to the supreme treas- 
urer any assessment due from such subordinate council within forty 
days of the date of the notice. That such suspension deprived any 
member of such council, who might die while the council was 
under suspension, of any right to the benefit fund. . That under 
this provision, Wharton council, 299, was suspended on the 19th of 
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June, 1883, and remained suspended until after the death of gaiq 
W.J. Anderson, which occurred June 22d. That the amounts charge. 
able to the individual members of the council were paid by them, 
and came into the hands of Anderson, as treasurer of his couneil, in 
ainple time to have been by him forwarded to the supreme treas. 
urer in time, but that he had neglected to do so, and thus caused 
the suspension of his council. . . . That on account of said 
default and suspension, appellee’s rights under said benefit certifi. 
cate had been forfeited, and she was not entitled to recover. 

Appellee filed supplemental petition denying the allegations of 
appellant’s answer, and denying specially that Wharton council, 299, 
was legally suspended at the date of Anderson’s death. Alleged 
payment by Anderson of all dues, assessments, etc. 

The jury found fer the appellee the full amount sued for, and judg. 
ment accordingly. 

The instrument sued on was described in the petition in the 
following words: “ Defendant issued and delivered to the said Will 
iam J. Anderson its certain obligation in writing, named by de 
fendant a benefit certificate, wherein defendant obligated and bound 
itself to pay to the plaintiff in Wharton county, Texas, upon the 
death of the said William J. Anderson (the husband of plaintiff), the 
full sum of $5,000.” The instrument (or contract) was not set out, 
nor was there further description of it. 

The instrument introduced in evidence was as follows: “ This 
certificate is issued to companion Wm. J. Anderson, a member of 
Wharton Council No. 299, A. L. of IL, located at Wharton, Texas, 
upon evidence received from said council that said companion is a 
sixth degree contributor to the benefit fund of this order, and upon 
condition that the statements made by said companion in applica 
tion for membership in said council, and the statements certified by 
said companion to the medical examiner, both of which are filed in 
the supreme secretary’s office, be made a part of the contract, and 
upon condition that the said companion complies in the future with 
the laws, rules and regulations now governing the said council and 
fund, or that may hereafter be enacted by the supreme council to 
govern said council and fund.” 

“These conditions being complied with, the supreme council of 
the A. L. of H. hereby promises and binds itself to pay out of its 
benefit fund to Mamie Anderson, wife, a sum hot exceeding $5,000, 
in accordance with and under the provisions of the laws governing 
said fund, upon satisfactory evidence of the death of said compan- 
ion and upon the surrender of this certificate; provided, that said 
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companion is in good standing in this order at the time of his death ; 
and provided also, that this certificate shall not have been surren- 
dered by said companion and another certificate issued in accordance 
with the Jaws of this order.” 

Upon the trial appellant objected to the introduction in evidence 
of this instrument on account of variance between it and the instru- 
ment or contract sued on as described in the petition, which objec- 
tion was overruled, and appellant excepted. 

The parties filed in the case an agreed statement of the facts of 
the case, which showed the following to have been admitted: 

1. That Wharton council, 299, was a subordinate council of 
appellant. 

2. That appellant was a corporation under the laws of Massa- 
chusetts. 

8. That the benefit certificate sued on was issued by appellant in 
accordance with the charter and by-laws of appellant. 

4, That W. J. Anderson was regularly admitted into said subor- 
dinate council; that he remained a member thereof to the date of 
his death, which occurred on the 21st day of June, 1882. 

5. That Wharton council was suspended on June 19, 1882, and 
plaintiff reserved the right to contend that such suspension was 
iliegal and not authorized by the laws of the order. 

6. That the benefit certificate was issued to W. J. Anderson for 
use of plaintiff in accordance with the laws of the order, which 
is the same that will be introduced in evidence by plaintiff for 
$5,000. 

7. That for one month prior to Anderson’s death he was sick, 
absent and unable to attend to any business. 

8. That deceased had paid to Wharton council all dues and as- 
sessinents legally demandable of him from the date of his member- 
ship until the date of his death. 

The agreement was read in evidence. 

T. S. Reese, for appellant, cited: Shipman v. Fulecrod, 42 Tex., 
248; Roseborough v. Gorman, 6 Tex., 314; Sayles’ Pleading, secs. 
56 and 60; 1 Chitty’s Pleading, 309; 1 Greenleaf’s Evidence, sec. 
58, note 3, sec. 66; 2 Greenleal’s Evidence, secs. 11 and 160; Stan- 
E wood vw. Scovel, 4 Pick., 422; 4 Maule & Sel., 505; Sheldon », 
Clark, 1 Johns., 513; Bennett v. Hurd, 3 Johns., 488; Vavasour v. 
Ormrod, 6 B. & C., 430. 


French, Simpson, and McCormick & Logan, for appellee. 
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West, Associate Justice.— We do not think that the agreement 
of counsel filed in the case, as to certain matters of evide nee, was 
intended or had the effect to preclude the appellant from r; ising ob. 
jections to the relevancy and competency in evidence of the par 
ular benefit certificate in question. 

This agreement, it is true, is very broad and sweeping in its 
terms, but cannot, we think, taking the whole matter into consider. 
ation, with reference to the then state of the pleadings of the a 
pellee, be considered to have gone quite to that length. It was 
doubtless intended to shorten the « case, and though it must be con 
fessed it is not very happily expressed in several particulars, upon 
a consideration of the whole agreement, we are of the opinion that 
it did not entirely cut the appe llant off from or ¢ destroy his right to 
make the objections under consideration to the benefit certificate in 
question, as not being the certificate declared on and set out in the 
pleadings, in reference to which the agreement was entered into, 

Such, too, it would seem, was the view taken by the district 
judge who presided at the trial, of the effect of the agreement of 
counsel. For the court entertained the objections raised, considered 
them and supposed them, not well taken, not on the ground that 
appellant’s right to object was lost by the agreement, but on the 
ground that the objections were not good in themselves. 

These objections to the admissibility of the certificate in question, 
and which are contained in the bill of exceptions in the record, 
should have been sustained. They called the attention of the court 
to a material variance between the benefit certificate described and 
set forth in the pleadings of appellee, and the one produced and 
offered in evidence on the trial. 

This error will necessitate a reversal of the case. Before the 
next trial the pleadings of appellee can be so amended that there 
need not be any variance between the allegations and the proof in 
this particular. 

The appellant insists, as the benefit certificate, by its terms, does 
not bind it to pay absolutely $5,000, but only binds it to pay out of 
its benefit fund an uncertain amount, not to exceed $5,000, that it 
was the duty of the appellee to show by his pleadings and_ proof 
that the condition of the benefit fund was such when the loss oc- 
curred, that the appellant was bound to pay the. full sum of $5,000. 

This is not a correct view of the matter. The appellee has not, and 
the appellant has, access to all the accounts, books, vouchers and offi- 
cial papers of the appellant, and can ascertain at once the condition 
and amount of this benefit fund. If that fund is not large enough 
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to authorize or require the association, under its rules and regulations, 
to pay the largest amount named in the certificate that a com- 
panion who is a sixth degree contributor is entitled to, the appellant 
knows it, and can set this fact up specially as a matter of defense. 
No such defense was set up in this case. 

The whole charge of the court in this case was in these words. 
“You are hereby instructed to return a verdict in favor of the plaint- 
if for the amount sued for.” 

The only charge asked by the appellant was in effect as follows: 
The facts of the case being either agreed upon or not controverted, 
the defendant (appellant) is entitled to a verdict, and you will so find. 

This was not more edifying or satisfactory than the sole instruc- 
tion asked by the appellee, which was as follows: “The court is 
asked to charge the jury that the defendant (appellant) is a life in- 
surance company doing business in the state of Texas for profit, and 
not a purely benevolent association, as claimed by it.” 

There are a number of cases in which it has been held that, where 
there is no evidence whatever to the contrary, such a charge as the 
one above quoted is permissible. Iledgepeth v. Robertson, 18 Tex., 
871; Mitchell v. De Witt, 20 Tex., 294; Austin v. Talk, 20 Tex., 
164; Roddy v. Kingsbury, 5 Tex., 152; Andrews v. Smithwick, 
90 Tex., 118; Reid v. Reid, 11 Tex., 593; Patton v. Rucker, 29 Tex., 
407; Lea v. Hernandez, 10 Tex., 137; Bond vw. Mallow, 17 Tex., 63 
Parker v. Leman, 10 Tex., 116; Teal v. Terrell, 583 Tex., 251; Rogers 
v. Brodnax, 24 Tex., 542. Such an instruction, however, should 
never be given in any case where there is any question of fact to 
be submitted to the jury for their determination. 

We do not think the case under consideration belongs to that 
class of cases in which such a charge would be permitted. It is 
true that in this case, as often happens in many other cases, there 
is little or no controversy as to the existence of the main facts in the 
case. 

The main contention is as to the proper conclusion to be drawn 
by the jury from them. To this aspect of the case the court should, 
in its charge, have addressed itself, and given the jury proper in- 
structions to guide them in their inquiries into this matter. 

The appellant, however, having also assumed in the charge asked 
that there were no disputed facts in the case to be found by the 
jary, could not now be heard to complain of the charge of the court 
in this respect. Were this the only error assigned the judgment 
would not be reversed on that ground, under the circumstances of 
this case. 
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Statement of the case. 4 
For the error of the court, however, in the admission in evideneg de 
of the benefit certificate, under the state of the pleadings above ve 
adverted to, the judgment will be reversed. tt 
The case of Rogers v. Brodnax, 24 Tex., 542, can be studied with n 

advantage on the duty of a judge in giving his charge to the jury, 

In that case the court charged the jury in so many words to find 
for the defendant. In delivering the opinion of the court reversing J 
If . 3 . 5 : 
i the case for that reason, Judge Roberts treats in a very satisfactory q 
manner of the duties of a judge in delivering his charge, as defined { 
by our statutes. KR. S., arts. 1316, 1317 et seq. ’ 

. . . / . 

For the error above indicated, the judgment is reversed and the 


case remanded. 


REVERSED AND REMANDED, 


[Opinion delivered March 14, 1884.] 





J. W. Franacan v. P. M. Pearson. 


(Case No. 1692.) 


1. Lunratioy.—The bringing of a suit for land which is voluntarily abandoned or 
dismissed will not interrupt the running of the statute of limitations. Fol- 
lowing Connoly v. Hammond, 58 Tex., 11, and other cases cited. ‘The same rule 
applies to one who was an intervenor in such dismissed suit, and who, being 
in possession of the land, caused another party to be made defendant; the 
original suit being dismissed, the statute did not cease to run as against such 
new defendant and in favor of the intervenor in the former suit. 

2. PURCHASER PENDENTE LITE.— A purchaser of land pendente lite is as conclu. 
sively bound by the results of the litigation as if he had from the outset been 
a party thereto. 

8. LANDLORD AND TENANT.— Before a tenant can begin to acquire a prescriptive 
right he must repudiate the tenancy and give his landlord notice thereof. 

4, SamMe.— One who receives possession of land from another as his landlord 
must openly repudiate the tenancy thus begun and give his landlord notice 
thereof, before an attornment by him to a stranger will have the effect to 
constitute his possession adverse to his original landlord and thus make it 
operate as a disseizin. 

5. Verpict.— An objection that a verdict was made by eleven men, and that no 

one signed it but the foreman, will not be considered when made for the 

first time in the supreme court. 











Appgat from Rusk. Tried below before the Hon. A. J. Booty. 

This cause was before this court on a former appeal. See Pearson 
v. Flanagan, 52 Tex., 266. The nature of the suit is fully stated in 
the former report of the case. After the cause was remanded the 
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defendant filed an amended answer setting up the statute of three 
years’ limitations, and the other defenses relied on at the previous 
trial. Verdict and judgment for the defendant, N. Cochran, ad- 
ministrator of the estate of P. H. Pearson. 


G. H. Gould and James IT. Jones, for appellant, cited: Pasch. 
Dig., p. 765, art. 4621; R. S., p. 464, art. 3197; Shields ». Boone, 22 
Tex., 197; Cunningham v. Frandtzen, 26 Tex., 39, 40 and 41; Hor- 
ton v. Crawford, 10 Tex., 391; also Ranger v. Bedell e¢ al., Galveston 
term, 1883; Angell on Limitations, sec. 392; Mason v. McLaughlin, 
16 Tex., 29; Gibson v. Fifer, 21 Tex., 264; Rorer on Judicial Sales, 
secs. 852, 856; Chamblee v. Tarbox, 27 Tex., 139; Taul v. Wright, 
45 Tex., 394; Pearson v. Flanagan, 52 Tex., 266; Pearson v. Hud- 
son, 52 Tex., 352; Johnson v. Crawl, 55 Tex., 571; Hughes e¢ al. v. 
Duncan et a/., Texas Law Reporter, September number, 1883, p. 275. 


N. G. Bagley, for appellee. 


Waker, P. J. Com. App.— The court below did not err in treat- 
ing the litigation in which the parties to the suit of N. J. Moore ». 
Allen Norris, and in which the parties to this also participated as 
parties during its pendency, as interposing no impediment or bar 
to the running of the statute of limitations in favor of the defend- 
ant Pearson against the plaintiff in this action. The suit was 
brought by Moore against Norris, and: was dismissed by Moore; or, 
rather, what was equivalent thereto, dismissed by order of the 
court for want of the required bond for the costs of suit. During its 
pendency the land in controversy in it was sold as the property of 
Flanagan, and Pearson, the purchaser, became a party by interven- 
ing in it as such, and caused Flanagan to be made also a party 
defendant. It was held in Shields v. Boone, 22 Tex., 196, that the 
bringing of a suit for land which is voluntarily abandoned or dis- 
missed for want of prosecution will not interrupt the running of 
the statute of limitations. And see Ilughes v. Lane, 25 Tex., 356; 
Highsmith v. Ussery, 25 Tex. Sup., 96; Connoly v. Hammond, 58 
Tex., 20. 

Under the authority of these cases, Moore, the original plaintiff 
in the suit referred to, could not have made the former pendency of 
his suit available in a second action for the land, so as to operate as 
a bar to the-running of the statute of limitations in favor of the 
defendant Norris during the period of its pendency; and the inter- 
vention of Pearson in the suit, and making Flanagan a defendant 
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at the intervenor’s instance, do not vary the application of the 
principle as to such additional parties. The suit having been dis. 
missed for failure, in effect, to prosecute it, no consequence attached 
to that controversy which could affect the rights of the parties to it 
who claimed the benefit of the statute of limitations. That Flanagan 
who was brought in as a defendant by Pearson, an intervenor, oni 
not occupy a position more favorable than that of the original par. 
ties to the suit, is a self-evident proposition. Ile, however, is not 
seeking to avail himself of the benefit of the running of the stat. 
ute of limitations in his own favor during the pendency of that 
suit, but urges that Pearson, whose attitude towards him in it was 
that of an actor or plaintiff, cannot in this action make his posses. 
sion available under his defense of the statute of limitations, 
Clearly, the rights of Pearson, he being in possession and holding 
adversely to Flanagan, and whom he had caused to be brought into 
the litigation as a defendant, were not affected in respect to claim. 
ing, in a subsequent suit brought against him by Flanagan, the ben- 
efit of his adverse possession under the statutes of limitation. 

It is claimed by the appellant that Pearson, being a purchaser pen- 
dente lite from Norris, the defendant in the suit of Moore against 
Norris, he cannot have the benefit of the statute of limitations for 
possession of the land during the period of time intervening between 
the date of his purchase and that of the final disposition of the suit, 
The case of Tilton v. Cofield, 93 U.S., 168, cited in the brief of appel- 
lant’s counsel, maintains the well-settled and unquestionable doctrine 
that a purchaser of property pendente lite is as conclusively bound 
by the results of the litigation as if he had from the outset been 
a party thereto. This doctrine, however, has no application, we 
think, to the question under consideration. No results were at 
tained in the suit referred to, decisive of any issue between the par- 
ties; and, as has been seen, for that reason, the litigation between 
the parties afforded no impediment to the running of the statute. 

It is assigned as error that the court erred in instructing the jury 
that, if Ames went into possession of the land as the tenant of Pear. 
son, he continued to be his tenant all the time he remained on the 
land, even though, after getting possession of it through Pearson or 
his agent, Bagley, he subsequently treated the plaintilf as his land- 
lord. This instruction, as stated, was given by the court, adding as 
follows: “In other words, he could not get possession through 
Pearson, and by attorning to another destroy the possession of 
Pearson.” 

There was no error in the above instruction to the jury. The 
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doctrine stated in it is distinctly recognized as law in Gillespie v. 
Jones, 26 Tex., 347; citing Pleak v. Chambers, 5 Dana, 60. A mere 
disclaimer of the landlord’s title and attorning to another does not 
operate as a disseizin of the landlord, unless he elects so to con- 
sider it, as he may do. 4 Wait’s Act. & Def., 260; citing Blue ». 
Sayre, 2 Dana (Ky.), 213. An adverse possession, continued for the 
time limited by statute, becomes a title; but before a tenant can 
begin to acquire any prescriptive right, he must repudiate his ‘ten- 
ancy and give his landlord notice thereof. Stacy v. Bostwick, 48 
Vt., 192 (4 Wait’s Act. & Def., 260). Even after he has acquired a 
hostile title he cannot, as a general rale, set it up against his land- 
Jord until he has first restored him to possession. 4 Wait’s Act. & 
Def., 261; Newton v. Roe, 33 Ga., 163; Lowe v. Emerson, 48 IIL, 
160. 

An attornment by a tenant to a stranger is absolutely void as 
against the landlord, unless it is made with his consent or pursuant 
to or in consequence of a judgment or order of court, or is made to 
a mortgagee after the mortgage has become forfeited; and, except 
in such cases, it cannot change his possession so as to make it ad- 
verse. Nor can one who goes into possession as a mere squatter, 
disclaiming title, by secretly attorning to a stranger, make his posses- 
sion adverse to the true owner. 4 Wait’s Act. & Def., 261; Gay ». 
Mitchell, 35 Ga., 139. 

It is urged by the appellant’s brief that it does not appear from 
the evidence that Ames did not hold under Pearson except from 
year to vear, and that after the expiration of his term of lease, pre- 
sumably, as he suggests, from year to year, that the relation of land- 
lord and tenant thus being terminated under such a contract, that 
the tenant might disclaim his landlord’s title, retain possession and 
attorn to Flanagan. We do not think that position maintainable. He 
having received the possession of the land from Pearson must openly 
repudiate his tenancy thus commenced and give his landlord notice 
thereof, before an attornment by him toa stranger will have the 
effect to constitute his possession adverse to his original landlord, 
and thus make it operate as a disseizin. ‘ Where a possession is 
commenced rightfully and with the consent of the owner, as in the 
case of a tenancy, nothing is to be presumed to make it adverse. 
Mere holding over does not have that effect.” 4 Wait’s Act. & 
Def., 260; Gwynn v. Jones, 2 Gill & J. (Md.), 173. “A tenant can- 
not attorn to one who has acquired a title hostile to that of his land- 
lord, though it be a better title; and if he do so, and take a lease 
from the one to whom he has attorned, promising to pay him rent, 
VoL. LXI— 20 
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he may have to pay both of his lessors, since the privity of estate 
with his first lessor is not destroyed by such attornment, and he 
would be estopped by his lease to deny his second lessor’s title.” 4 
Wash. Real Prop., 562; Bailey v. Moore, 21 Ill, 165. The same 
author adds: “If the tenant surrenders the possession which he 
holds of the lessor, or surrenders his lease so that the lessor has a 
reasonable time and opportunity to retake the possession, the tenant 
may take a new lease from one claiming adversely to his original 
lessor, and dispute the title of the latter. If, moreover, the term of 
the lessee shall have expired, it seems he may be at liberty to dis- 
pute his landlord’s title, after the expiration of his lease, though 
even then it would seem, before he may do it, there should be some 
opert and explicit disavowal and disclaimer of holding under the 
lessor, brought home to the knowledge of the latter.” Id., 569. 
. . . And again: “ But it seems that he ought, in all these cases, 
to give notice to the lessor of his abandoning or holding advent 
possession, that he may not take advantage of the confidence re- 
posed in him by the lessor in putting him into possession of the 
estate, to deprive him of any rights which the lessor had thereby 
yielded to his keeping. If, therefore, he were to purchase a better 
title than that of his lessor, he ought, nevertheless, to surrender pos- 
session to his lessor before he seeks to avail himself of his new title 
— his landlord.” Id., p. 563. And see Fuller v. Sweet, 30 
Mich. .. 237; 18 American Rep., 125; also Byrne v. Beeson, 1 Doug, 
(Mich.), 179 

If the privity existing in the relation between Ames and Pearson 
denied to the former the right to disavow the latter’s title and to 
set up his possession as adverse without giving notice to Pearson of 
his disclaimer of holding possession longer under him (even though 
the term of the lease may then have expired), it must follow that 
Ames’ possession under such circumstances cannot, @ fortior?, inure 
to the advantage of Flanagan so as to enable him to convert Ames’ 
attornment to him into a possession under his title, and to have the 
effect thereby of breaking the continuity of Pearson’s possession 
through Ames’ occupancy of the land. 

One of the grounds of the motion for new trial, the overruling 
of which is assigned as error, is as follows: ‘ Because the verdict of 
the jury was against the evidence, as the evidence was full that the 
land sold at Pearson sale in March, 1871, for a price grossly inade- 
quate, as the price bid for the land was $66.60, when the evidence is 
that said land was then worth from $3 to $5 per acre, and because 
the evidence showed that Flanagan had a large amount of personal 
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property subject to execution at his place of residence, in Rusk 
county, Texas, amply sufficient to satisfy said Pearson’s execution, 
consisting of forty bales of ginned cotton, one hundred and fifty 
thousand feet of sawed lumber, worth $2 per hundred feet, and horses 
worth $1,200; that plaintiff had never been called on for a levy, 
and that his agent, Webster Flanagan, had informed a deputy 
sheriff a short time before said land was levied on that J. W. Flan- 
agan had said property, above specified, on his place subject to sat- 
isfy said Pearson’s judgment against plaintiff, and there were things 
said and done by defendant’s attorney at the sale of said land by 
the sheriff that had a tendency and did prevent said land from sell- 
ing for a better price than it did sell for.” 

The charge of the court on this part of the case gave the appel- 
lant the full benefit of the law, and as favorably to his case as he 
could have asked, and no objection is made by him thereto. There 
were various propositions of law submitted to the jury by the charge 
on other issues, which, under the evidence, may have been decisive 
of the case, regardless of the supposed erroneousness of the verdict 
on the facts stated in the foregoing ground for new trial; and be- 
sides, it was submitted to the jury in the instructions given under 
this branch of the case, that they must determine as a fact whether 
the price bid for the land by Pearson, and for which it was sold to 
him at the sheriff's sale, was in fact grossly inadequate, taking into 
consideration the influence which the litigation then pending, con- 
cerning the validity of the title to the land, may have had in depre- 
ciating its marketable value at sheriff's sale. There was evidence 
tending to prove, and sufficient to support a verdict in favor of the 
defendant on the defense of the statute of limitations of three years, 
and also of the defense that the plaintiff had not instituted this suit 
within a reasonable time, and also that the price paid, not withstand- 
ing its disproportion to the actual value of the land purchased, was 
not, under the circumstances, so grossly inadequate as to require the 
sale to be set aside as an unconscionable bargain which would shock 
a proper sense of right. A party seeking to reverse a judgment 
must show that it is erroneous. Chandler v. State, 2 Tex., 309. 
And it is not sufficient that a judgment does not clearly appear to be 
right, but it must clearly appear to be wrong, to authorize the court 
to set it aside. Jordan v. Imthurn, 51 Tex., 276; 28 Tex., 676; 
Wells v. Barnett, 7 Tex., 584; 8 Tex., 460; 1 Tex., 326. We cannot 
say that the verdict of the jury is not supported by the evidence; 
and if the defendant was entitled to a verdict under the law and 
evidence upon any one of the issues involved in the case, the judg- 
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ment will not be deemed erroneous because the evidence may not 
have warranted a verdict upon some other issue than that one upon 
which they found their verdict. 

Three years’ adverse, continuous possession under title or color of 
title from and under the sovereignty of the so.l gives the possessor 
a title, and under the evidence the verdict was correctly readered; 
at least we cannot say that it is wrong. 

It is assigned as error that “the judgment recites that only eleven 
jurors made the verdict, and the verdict was only signed by its fore- 
man, and not by the eleven, which verdict will not support the 
judgment.” It does not appear that any objection was male to the 
form of the verdict or to the manner of signing it in the court below, 
nor was the objection now urged presented as a ground for new 
trial. This question will not be considered for the first time on 
appeal. The objection ought to have been made at the proper time 
in the court below, and, failing to do so, it will not now be heard, 
Williams v. Mudgett, 2 Tex. Law Review, 339 (Consent case, de- 
cided by Commissioners of Appeals, Tyler Term, 1883). See ILans- 
borough v. Towns, 1 Tex., 58; Farley v. Deslonde, 58 Tex., 588, 
The court did not err in excluding the evidence objected to of Mrs, 
Ames. One portion of it was hearsay, and the residue of it was 
irrelevant. 

The judgment ought to be affirmed. 

AFFIRMED. 

[Opinion adopted March 21, 188+4.] 





T. W. House v. Atsporr FAvuLKNER. 
(Case No. 1579.) 


1. PLEADING.— See statement of case for facts pleaded which were held suffi- 
cient to maintain an action to recover for services rendered, 
2. Contract.— An insfrument of writing was executed by one House for him- 
self and **in behalf of the corporators of the International Railway Com- 
pany, in which they promised to deliver to the order of Henry B. Andrews 
five thousand dollars in bonds, to be issued by the state of Texas in aid of 
that road; the bonds to be delivered as soon as the first instalment thereof 
should be issued to the directors of the road by the state.” In a suit against 
House on the obligation it was alleged that Andrews had delivered and 
indorsed the instrument to W. A. Saylor for one Crawford, who, it was 
alleged, had performed the services for the obligors which constituted the 
consideration for the bonds, and that Saylor had sold and delivered the 
instrument for Crawford to the plaintiff. In a suit by plaintiff against the 
company, which pleaded non est factum, and also against House, held: 




















































Tlovse v. FauLKner. 





Argument for the appellee. 








(1) The agreement was not a contract for the sale of bonds, for it bore date 
two days before the International Railway Company had an existence, and 
no such contract could be made of a thing having no potential existence, 

(2) The agreement contained a promise not absolute, but conditional, to 
deliver a thing which was not in existence, and which could not neces- 
sarily, under any facts and laws then existing, nor under any acts which 
any of the parties to the agreement could possibly perform, ever have an 
existence. 

(3) The agreement bears internal evidence, when considered with reference 
to the fact that the company whose bonds were to be delivered had no 
existence, and that the agreement to deliver was not unconditional, that 
the parties contracted for the delivery of the bonds only in the event they 
should be issued. 

(4) Whether the instrument was received as payment for services rendered 
was a question of fact. If such was the case, and the absolute right to have 
the bonds delivered never existed, no right to recover what might have 
been the value of such bonds, nor right to recover the value of services 
which may have been the consideration for the conditional promise con- 
tained in the instrument sued on, could exist. 

(5) If the instrument was not taken in payment for such services as may 
have been rendered, the facts should have been pleaded, showing the true 
nature of the agreement; and since the bonds were never really issued by 
the state, the value of the services might have been recovered by a proper 
party as though the agreement never had been executed; but in such a case 
it would be necessary to set forth in what the services consisted, and the 
statute would then run from the time when performance of the contract 
became impossible. 


Appreat from Harris. Tried below before the Hon. James Mas- 
terson. 

The opinion states the case. The bonds referred to were those to 
issue under the provisions of a bill which passed two days after- 
wards through the Texas legislature, chartering the International 
Railway Company, and providing for a bonus to be given toit by 
the state in state bonds at the rate of $10,000 for each mile of road 
to be constructed. It may be stated as matter of public history 
that the bonds provided for by that act never issued, and that Saylor, 
who seems to have been an agent of one Crawford, whose given 
name does not appear, was a member of the state senate when the 
act passed which authorized the issuance of the bonds. 

E. P. ITill, for appellant. 

Hutcheson & Carrington, for appellee, cited: Chitty on Contracts, 
p. 799, 10th Am. edition: Heard ». Bowers. 23 Pick., 460: Ward »v. 
Lattimer, 2 Tex., 245; Nash v. Towne, 5 Wall., 702: Smethurst 2. 
Wolston, 5 Watts & Serg., 109; Neyland v. Neyland, 19 Tex., 


425-6; Kt. S., art. 3205; Hillebrant v. Burton, 17 Tex., 141; Page 


v. Payne, 41 Tex., 145; Eccles v. Daniels, 16 Tex., 141. 
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Srayton, Associate Justice.— This action is based on the follow. 
ing instrument: 
“ Austin, Texas, August 3, 1870. 

“Tn consideration of services rendered and of the payment of $1 
to us in hand paid, we, the undersigned, for ourselves and in behalf of 
the corporators of the International Railroad Company, do hereby 
promise Henry B. Andrews that we will deliver to him or to his 
order $5,000 in the bonds to be issued in aid of said road by the 
state of Texas, said bonds to be delivered as soon as the first instal- 
ment thereof is issued to the directors of said road by the proper 
authorities of the state of Texas. T. W. THovse.” 

The petition of Faulkner alleged that the International Railroad 
Company is “a body corporate by virtue of an act of the legisla- 
ture of Texas” entitled “ An act to incorporate the International 
Railroad Company and to provide for the aid of the state of Texas 
in constructing the same,” passed August 5, 1870. That said com- 
pany “has never received the bonds provided for in the above named 
act of incorporation; that said company, on the 18th day of Novem- 
ber, 1873, in the district court of Travis county, Texas, instituted 
suit against A. Bledsoe, comptroller of the state, in order to compel 
him to sign and deliver said bonds, and that after said suit had been 
there decided in favor of said company, the said Bledsoe appealed 
to the supreme court of the state, and in the early part of the year 
1874, about the month of ——, 1874, the supreme court reversed 
the decision of the court below and dismissed the case,— all of which 
is reported in the 40th volume of the reports of the supreme court 
of Texas, published by authority, from page 537 to page 600, inclu- 
sive, and which is specially pleaded herein.” “That said company 
afterwards utterly abandoned ail claims for bonds against the state 
of Texas and took and accepted other subsidies therefrom (without 
consulting with or without the consent of plaintiff), that is evidenced 
by an act of the legislature of Texas entitled ‘ An act for the relief 
of the International Railroad Company, under the name of the 
International & Great Northern Railroad Company,’ approved 
March 10, 1875, which act is now specially pleaded, and by which 
said company was to release its claims for state bonds and accept 
other aid and subsidy.” “That said company did in due time accept 
of said act, according to its provisions, and have enjoyed and are 
now enjoying the benefits thereof; that plaintiff could not therefore 
demand the identical bonds mentioned, and by no act of his, but by 
the acts of said company and the state,— but that state bonds of 
tke state of Texas are and were all along worth par with coupons 
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clipped up to the time of sale, and state bonds similar to those men- 
tioned in said act of incorporation are and were worth the same.” 
«That by the execution of said instrument for the purposes stated, 
and in accordance with the premises, defendants undertook and 
promised to pay, and are justly indebted to plaintiff in the sum of 
$5,000, with interest, and judgment is prayed for said debt, interest 
and costs, or for any other legal and equitable adjustment as may 
seem proper.” 

The petition further avers that the instrument sued on was “ exe- 
cuted for a valuable consideration to Henry B. Andrews, to be by 
him delivered to. one Crawford for services and expenses of 
said Crawford, rendered to the obligors in said bond, and which 
were reasonably worth and were by them estimated and valued at 
$5,000, and the said obligation for bonds delivered to him in dis- 
charge of said services, and which by the said Henry B. Andrews 
was delivered and indorsed to W. A. Saylor for the said Crawford, 
and at the instance and request of the said Crawford the said 
Saylor sold and delivered the same to petitioner for a valuable con- 
sideration before its maturity.” 

The International Railway Company was made a party defend- 
ant, but under a plea of non est fuctum a judgment was rendered 
in its favor. 

The defendant House filed a general demurrer; also a special de- 
murrer which questioned the sulficiency of the petition to author- 
ize a recovery for the value of the services of Crawford. 

The court overruled the demurrers, and this ruling is assigned as 
error. 

Waiving all question whether the right to recover for services of 
Crawford would have passed by the transfer of the instrument sued 
on, we are of the opinion that the court erred in overruling the 
demurrer which pointed out the insufficiency of the petition, if in- 
tended as an action to recover for services. 





The main question in the case, which comes up without a state- 
ment of facts, arises upon the action of the court in overruling the 
appellant’s general demurrer. 

The correctness of the ruling of the court in this respect depends 
on the true construction of the instrument sued on. 

To construe this instrament we may look not only to the language 
in which it is written, but also to the surroundings of the parties at 
the time the contract was made, as we may to the state or condi- 
tion of the thing contracted to be delivered on the happening of a 
given event, in so far as the facts necessary to such a consideration 
ef the question are stated in the plaintiff’s petition, 
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From the petition it appears that the instrument in question wag 
executed by T. W. House two days before the International Rail- 
road had an existence. The act incorporating it was passed Au- 
gust 5, 1870, and by and through that act solely, arose any claim 
which that company ever had to receive bonds issued by the state 
of Texas in aid of its road. 

The parties, then, were contracting in reference to a thing which 
they knew did not exist; to which the railway company then had 
not the shadow of right or claim; were contracting for a mere pos- 
sibility, for a contingency which might happen or not, as the will of 
the legislature might determine. 

It, then, was not a contract of sale of bonds; for no such econ- 
tract can be made of a thing not having a potential existence, 
Benjamin on Sales, 78. 

Does the instrument evidence a valid executory agreement by 
which the one party became unconditionally bound to deliver to the 
other the bonds referred to? 

If the bonds had been in existence, or if the law which provided 
for their issue had been in force, and the work contemplated to be 
done by the railway company to entitle it to bonds under the law 
had been done, at the time the instrament was executed, there 
would be much force in the proposition. that the fact that the time 
designated in the instrument for the delivery of the bonds was con- 
tingent on certain acts to be performed by the state’s officers, would 
not make the promise contained in the instrument contingent, in a 
legal sense, as to the right of the holder of the instrument to have 
the bonds or their value; for there would have then been a clear 
legal right to the bonds, with reference to which the parties would 
be presumed to have contracted, and the right being perfect, they 
could not have contemplated that the proper officers of the state 
would refuse to issue them. 

The promise of the maker of the instrument that the bonds 
should be delivered was not unconditional, but was coupled with a 
condition which made the r/ght to have the bonds delivered to de- 
pend on a contingency, or, rather, in view of the facts stated in the 
petition, on a series of contingencies, the failure of any one of 
which would defeat the right. The parties knew, to say the least 
of it, that the occurrence of those events was doubtful. They 
knew further that this was a matter which they_could not control; 
which must be taken into consideration with the further fact that 
at the time the instrument was executed, the thing to which the 
contract related was non-existent and wholly contingent, and so, 
notwithstanding, the persons making the contract, or named in ity 
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might do everything they had power to do, This the parties knew. 
The laws and facts might exist in the future which would author- 
ize the bonds to issue, or they might not. All was a contingency, ¢ 
venture it may be, in which all parties were to become interested ; 
the one by his services, it may be, in aiding to bring about a state 
of facts under which the bonds would be authorized and might 
jssue, to become the owner of such as were designated in the con- 
tract, and the other contracting party or parties in some way to be 
benefited in the common enterprise. 

We then have a promise, not absolute but conditional, to deliver 
a thing not in existence, and which would not necessarily, under 
facts and laws then existing, nor under any acts which any of the 
parties to the contract could possibly perform, ever have an exist- 
ence. 

It is not averred that T..W. House was in any way instrumental 
in preventing the coming of the bonds into the hands of the direct- 
ory. 

The question is: What did the parties intend? Did the one in- 
tend to bind himself absolutely, ever to deliver the bonds, and did 
the other understand him so to bind himself and so contract? If 
so, this intention must be found evidenced in some way other than 
by the words used in the instrument or by the surroundings of the 
parties stated in the petition. 

The facts that the thing in reference to which they contracted 
had no potential existence, coupled with the fact that the promise 
to deliver is not absolute or unconditional, bear internal evidence 
that the parties understood and contracted for the delivery of the 
bonds only in the event they should be issued. That they intended 
to make the whole matter contingent as to the vesting of absolute 
right as was the instrument in form. 

The contract contemplated the delivery of certain things, and not 
things merely of the same general kind or class. 

The delivery of bonds of like character, if the bonds in question 
can be said to have had in contemplation of the parties at the time 
a specific character or description, would not have been a compii- 
ance with the agreement. If entitled to bonds, the party to whom 
they were to be delivered had the right to bonds of a specific kind. 

Contracts in reference even to things in existence, under forms of 
agreement no more conditional than that found in the instrument 
in question, have frequently been held to have been intended by 
the parties absolutely binding, only if, and when, the contingency 
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with reference to which the parties contracted actually occurs. 
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Familiar examples of this class of contracts are to be found in 
cases in which persons have agreed to sell to others goods to arriye 
on a named vessel, and like contracts, many of which are collected 
in Benjamin on Sales, 569-586. 

After reviewing the cases, the learned author thus sums up what 
seems to be the rules applicable to such contracts: * It appears from 
this review of the decisions that contracts of this character may be 
classified as follows: First. Where the language is that foods are 
sold ‘on arrival per ship A., or ex-ship A.,’ or ‘to arrive per ship A, 
or ex-ship A.’ (for these two expressions mean precisely the same 
thing), it imports a double condition precedent, viz., that the ship 
named shall arrive, and that the goods sold shall be on board on 
her arrival. Secondly. Where the language asserts the goods to be 
on board of the vessel named, as ‘one thousand one hundred and 
seventy bales now on passage and expected to arrive per ship A.,’ or 
other terms of like import, there is a warranty that the goods are 
on board, and a single condition pre cedent, to wit, the arrival of the 
‘vessel. Thirdly. The condition precedent that the goods shall 
arrive by the vessel will not be fulfilled by the arrival of goods 
answering the description of those sold, but not consigned to the 
vendor, and with which he did not affect to deal; but semble, the 
condition will be fulfilled if the goods which arrive are the same 
that the vendor intended to sell, in the expectation, which turns out 
to be unfounded, that they would be consigned to him. Fourthly. 
Where the sale describes the expected cargo to be of a particular 
description, as ‘four hundred tons of Aracan Necrusic rice, and the 
cargo turns out, on arrival, to be rice of a different description, the 
condition precedent is not fulfilled, and neither party is bound by 
the bargain.” 

The same rule has been applied to things having a potential exist. 
ence, that is, things which are the natural product or expected in- 
crease of something already belonging to the seller, and conditions 
precedent held to exist, though not expressed in the contract. An 
example of this kind is found in Howell v. Coupland, 1 L. R., Q. B. 
Div., 255, decided in 1876. 

If services were rendered, as the consideration for the agreement, 
prior to the making of the same, but under an oral agreement look- 
ing to manner and terms of payment set out subsequently in the 
instrument, or if rendered before the executidn of the instrument 
sued on, without any understanding that payment therefor should 
be made in that Way, then, if the instrument was taken in payment 
for such services, that which the person, claiming through it, took, 
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was but a contingent right to receive bonds described in the instru- 
ment, on their face amounting to $5,000; and he took the risk of 
the future existence of the facts which would give a legal and actual 
existence of the bonds, and consummate their delivery to the direct- 
ory of the contemplated railway company. 

Whether the instrument was taken as a payment for services ren- 
dered was largely a question of fact. The inference from the aver- 
ments of the petition is that the instrument was so taken; if such 
be the case, it seems hardly necessary to say, if the absolute right 
to have the bonds delivered never existed, that no right to recover 
what might have been the value of such bonds, nor right to recover 
the value of services which may have been the consideration for the 
conditional promise contained in the instrument sued on, could 
exist. 

A person may pay a valuable consideration for the promise of 
another to do an act on certain conditions precedent, or to convey 
property, real or personal, on such condition, the fulfilment of which 
must depend on the acts of other persons, of which neither party 
to the agreement have any control; yet such a contract may be en- 
forced if the condition on which the act is to be done or convey- 
ance be fulfilled, and the transaction not unlawful; but, in such 
case, the non-fulfilment of such conditions, and the consequent non- 
liability of the promisor to do the act or make the conveyance, 
could not have the effect of vesting in the other party the right 
to recover the value of the consideration paid for the contract by 
which he became entitled to the possibility of acquiring an uncon- 
ditional right. 

The inference from the petition is that the state refused to issue 
the bonds, and that by subsequent laws their issue was practically 
prohibited, and it becomes unnecessary to consider what effect on 
the rights of the parties, under all the circumstances of the case, 
the subsequent passage of such a law would have. 

If the instrament was not taken in payment for such services as 
may have been rendered, the facts should have been set up showing 
the true nature of the agreement, and if therefrom it was seen that 
the instrument was not intended to operate a satisfaction of the 
claim for services, then, when the performance of the contract evi- 
denced by the instrument became impossible of fulfilment, by rea- 
son of the facts stated in the petition, suit might have been brought 
by a proper person to recover the value of the services, as though 
the instrument had never been executed; but in such case it would 
be necessary to set out in what the services consisted. 
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As against such a suit, which this is not, the statutes of limit 
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would run from the time the performance of the contract sued on 
became impracticable. 


For the error of the court below in overruling the appellant’s de. 


murrer the judgment is reversed and the cause remanded. 
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REVERSED AND REMANDED. 


[Opinion delivered March 18, 1884.] 





H. O. Roserrson er au. v. C. R. B 
(Case No. 1673.) 


COUNTY BONDS— COMMISSIONERS’ COURT — JURISDICTION.— Prior to the act 
of the legislature of 1884, in view of the uniform policy of the state, which, 
at the time of the adoption of the constitution of 1876, was clearly against 
the existence and exercise of an implied power in a county, through its com- 
missioners’ court, to issue negotiable county bonds bearing interest for the 
purpose of raising money to build a court-house and to levy a special tax to 
pay accruing interest and provide a sinking fund for their redemption, such 
a power could not be exercised. When such a power was sought to be ex- 
ercised, by issuing bonds redeemable only at fixed periods, in the absence of 
a legislative act authorizing it, held, that, without deciding what would be 
the rights of holders if such bonds were in the hands of one who had paid 
value, an injunction was the proper remedy to prevent their issuance, Dis- 
tinguished from Loonie v, The City of Galveston, 54 Tex., 517, 

SamMe.— The act of February 11, 1881, applied only to counties that had no 
court-houses, and not to those having a court-house which was insufficient 
or unsafe, and that act has no application to this case, 

SAME — JURISDICTION. — Whether a court-house is in its construction sufficient 
for the purposes designated in its erection is a question regarding which the 
decision of the county commissioners’ court is final. 

COUNTY COMMISSIONERS’ COURT — JURISDICTION — STATUTES CONSTRUED.— 
Neither under see. 9 of art. 8 of the state constitution, arts. 1515 or 1514 of 
the Revised Statutes, nor under sec. 1, ch. 3t of the act of 1879, was the 
power conferre | on counties to issue bonds, redeemable at fixed periods, to 
borrow money for the erection of court-houses, 

IMPLIED POWERS.— It was the uniform custom in Texas, before the adoption 
of the present constitution, to confer on counties, by special legislative grant, 
the right to issue bonds, and since that time, in obedience to a constitutional 
requirement, it has been regulated by general law; hence the inference is 
proper that it was the legislative purpose to confine the power of a county 
to issue bonds to cases where it was expressly conferred by law. 

STATUTES CONSTRUED.— The acts of February 11, 1881, and February 4, 1884, 

authorizing counties to issue bonds in certain cases, were not in violation of 

the state constitution. The bonds contemplated by the last act are such as 
may be redeemed at any time at the option of the county, and it has no 
application to a case where the redemption could only occur at specified and 
fixed periods of time. 
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Appeat from Washington. Tried below before the Hon. I. B. 
McFarland 

Suit by Robertson e¢ al., tax-payers of Washington county, for 
injunction to restrain the county commissioners’ court from issuing 
negotiable bonds to the amount’ of $60,000, for the erection of a 
new court-house, and from levying taxes for that purpose. 

The petitioners stated that they were citizens of Washington 
county; that the taxable property of the county had been assessed 
for the year 1883 at $7,500,000; that taxes for 1883 had theretofore 
been levied as follows: County, ad valorem and general tax, fifteen 
cents; court-house tax, twenty-five cents; tax to pay debt, ten 
eents,— the whole being fifty cents upon each $100 worth of taxable 
property; that petitioners together owned property assessed at 
$334,203, and taxes had been assessed against each; that the county 
of Washington had for many years a large brick court-house, in 
which the district and county courts had been constantly held, and 
in which the commissioners’ court sat when it passed the orders 
complained of; and the records of said court had been kept safely 
therein; that the court-house was safe; that the commissioners and 
county judge in session February 17, 1883, resolved that the court- 
house was insufficient, and an unsafe depository for the public 
records, and ordered a levy of twenty-five cents on the $100 worth 
of property for the construction of a new court-house; that the 
resolution as to the condition was fraudulently made, with knowl- 
edge of its falsity; that on May 18, 18383, the court again met, and 
notwithstanding the facts in regard to the court-house, as alleged, 
which they each knew, it falsely and fraudulently decreed and 
ordered that the court-house was unsafe and unfit for further 
use. 

And at the same session the commissioners’ court further ordered 
as follows: That coupon bonds of said county be issued to the 
amount of $60,000, bearing interest from date of issuance at eight 
per cent. per annum, payable on April 10th of each year following. 
That said bonds be divided into three series, of equal amounts; the 
first series payable at the option of the county, after the expiration 
of five years; the second after ten years, and the third after fifteen 
years from date of issuance. 

. . « Thaton June 4, 1883, the said court again met, and ordered 
that the court-house be erected on the present court-house square; 
and further, that as the one-fourth of one per cent. levied in Febru- 
ary would be sufficient to pay interest, the levy of fifteen cents 
made for that purpose for 1883 be repealed; that the commissioners’ 
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court had no authority to make such order and issue said bonds: 
that if it were in the power of the commissioners’ court to teens 
said bonds, the county could not be deprived of its option to pay 
them at any time; that when said county might wish to pay them 
off they might be in the hands of innocent holders, and the connty 
might be involved in costly and harassing, if not hopeless, litigation 
thereby; that great and irreparable injury would be done to plaint. 
iffs and all tax-payers should the bonds come into the hands of jp. 
nocent holders, by means of ruinous litigation, etc.; that great and 
irreparable injury would be done in this way; that the interest dug 
upon April 10, 1884, could not by any chance exceed $2,000; the 
annnal interest upon the whole issue of $60,000 could not exceed 
$4,800; that the levy of one-fourth of one per cent. for 1883 
would amount to about $18,000, and therefore there would be ae. 
cumulated in the treasury the sam of $16,000, which must be kept 
in the treasury without investment until the first series of bonds 
falls due. . . . ‘That the assessment rolls were about ready for 
the board of equalization, and would by the board be placed in the 
hands of collector of taxes, and that if the rolls were approved and 
so turned over, petitioners would be put to great damage and ex. 
pense ; and that taxes so assessed would constitute a lien on plaint- 
iffs’ lands, and cast a serious cloud upon the title thereof, preventing 
alienation, ete. 

The petition concluded with a prayer for a writ of injunction, for 
the following purposes: To restrain the county commissioners and 
county judge from issuing any of said bonds or making any con- 
tract for building based thereon. To restrain the county commis- 
sioners and judge, asa board of equalization, from approving the 
assessment rolls and levies and from giving the same to the collector. 
To restrain the assessor from assessing the special taxes. To restrain 
the county judge from purchasing or preparing the bonds; the 
county clerk from affixing the seal thereto, and the county treasurer 
from registering them and from paying out any money upon the 
Mae. . . 

The fiat directed the issuance of the writ, as prayed for, limiting 
the effect thereof so as not to cover or forbid any levy of taxes for 
building a court-house, or from the erection thereof in any other 
lawful manner than by the issuance of bonds. 

The defendants answered, and demurred to the petition on the 
following grounds: 

1. Because it did not appear that the court had jurisdiction. 
2. Because there was a misjoinder of parties plaintiff. 
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8. Because the facts alleged were not sufficient to entitle plaintiffs 
to maintain this suit. 

4, Because the petition was vague and general, and did not show 
with sufficient certainty the cause of action, nor the interests of 
plaintiffs, nor the amount of taxes assessed against each, respect- 
ively. Nor did it appear in what amounts, respectively, the plaint- 
iffs would be damaged, ete. 

5. Because it appeared that plaintiffs had an adequate legal 
remedy. 

6. Because it did not appear that the county commissioners’ court 
had acted illegally, wrongfully, etc., or abused the powers and dis- 
cretion confided in them by law. 

7. Because the allegations in regard to the court-house were too 
vague, etc. 


Searcey & Bryan and [lume & Shepard, for appellants, cited: 
Cooley on Taxation, p. 548; 2 Dillon on Mun. Corp. (2d ed.), §§ 731- 
734; id. (8d ed.), §§ 914-16; Burroughs on Taxation, p. 444; High on 
Injunctions, $$ 573-74, 1298-1301, 1560; Colburn v. Mayor of Chat- 
tanooga, 17 Am. L. Reg., 191; Pope v. Halifax, 12 Cush., 411; 
Dent v. Cook, 45 Ga., 323; Mayor Balto. v. Gill, 31 Mi., 375; 
Warren Co. Ag. & Stock Co. v. Burr, 55 Ind., 30; Rothrock v. Carr, 
id., 334; Dorsey v. R. R. Co., 32 Ind., 244; Perry v. Kinnear, 42 
Ill., 160; Springfield v. Edwards, 84 Ill., 626; Beauchamp v. Board 
of Supervisors of Kankakee Co., 45 II]., 274; Pullman v. Mayor, 49 
Barb., 57; Sinclair v. Board of Supervisors of Winona Co., 23 Minn., 
404; Const. 1876, art. VIII, sec. 9; id., art. V, sec. 18; Rt. S., arts. 
1514, 1515; Gen. Laws 1879, ch. 31, p. 33; Cooley’s Const. Lim., 
p. 79; Oliver v. Carsner, 39 Tex., 396; Henderson v. Beaton, 52 Tex., 
51-2, opinion by Moore, C. J.; Field v. People, 2 Scam. (Iil.), 83; 


’ 
Fletcher v. Oliver, 25 Ark., 298; Thomas v. Owens, 4 Md., 189, 223; 
Broom’s Legal Maxims, 65, 664; People v. Draper, 15 N. Y., 543; 


Potter’s Dwarris on Statutes, p. 221; The Federalist, Nos. 83 and 84. 

On the proposition that the statute had no application to a county 
that had a court-house, they cited: Gen. Laws 1881, ch. 9, p. 5, sec. 
1; Lewis v. Sherman Co., 2 McCrary, C. C., 464; Brown v, Sher- 
man Co., id., 460; Walcott v. Lawrence, 26 Mo., 353; Ruggles v. 
Collier, 43 Mo., 353; Thomas v. City of Richmond, 12 Wall., 349; 


oa 


Gause v. Clarksville (C. C. U. 8., Dillon, J.), 18 Am. Law Reg., 497; 


Colburn v. Chattanooga (Sup. Ct. Tenn.), 17 Am. Law Reg., 191; 
Welch v. Post, 99 Ill, 471. 
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Breedlove & Ewing, for appellees, cited: Const., art. VITT, see, 9, 
Gen. Laws 1881, p.5; Brown v. Graham, 1 Tex. Law Reporter, 
801; San Patricio Co. v. McClane, 58 Tex., 243; Davey ». Galves. 
ton County, 45 Tex., 300; Fort Worth 2 v. Rayer 57 Tex., 297, 
Cooley’s Const. Lim., 208-214 [*171-177]}, 220-227 [*182-188], and 
authorities cited; Stewart v. Supervisors, 30 Iowa, 9; Common. 
wealth v. Railroad, 62 Pa. St., 286; Abbott v. Dodge County, g 
Neb., 124; Mahn »w. State, 1 Porter, 265; Doe ex dem. C handler %, 
Douglass, § Blackf., 10; Louisville v. Hyatt, 2 B. Mon., 177; Smith 

. People, 47 N. Y., 336; Chesnut v. Shane, 16 Ohio, 599; Bruce », 
Schuyler, 4 Gilm., 221; Const., art. V, sec. 18; R. S., arts. 1509- 

1514; Bourgeois v. Mills, 2 Tex. Law Reporter, 441; High on In. 
junctions, §§ 403, 785, 797; 1 Dillon on Mun. Corp., $$ 58, 59, 669, 
672; Mooers v. Smedley, 6 Johns. Ch., 28; Page v. St. Louis, 20 
Mo., 186; Torrent v. Muskegon, 47 Mich., 115; People v. Supervis. 
ors, 84 IIl., 303; “ie arfel v. Cochran, 34 Pa. St., 381; State v. Free. 
holders, 3 Zab. (N. J.), 214; Michigan City v. Robards, 34 Ind., 471; 
George v. Dean, 47 Tex., 84; R. G. R. Co. v. Scanlan, 44 Tex., 649; 
I. & G. N. R. Co. v. Smith County, 54 Tex., 1; Red v. Johnson, 53 
Tex., 284; I]. & T. C. R. Co. v. Presidio County, 53 Tex., 518; 
Duer v. Police Court, 34 Tex., 283; Jones wv. Stallsworth, 55 Tex,, 
139; High on Injunctions, §§ 783-795; 3 Wait’s Actions and De. 
fenses, 749. 


Witurr, Cuter Justicr.— The objection taken in the demurrer of 
‘the defendants below to the jurisdiction of the district court is not 
insisted upon here. This court has so frequently decided in favor 
of such jurisdiction that we need only refer, for a disposition of 
the point, to a few of the leading decisions in which the question 
has been settled. County of Anderson v. Kennedy, 58 Tex., 616; 
Blessing v. City of Galveston, 42 Tex., 641; George v. Dean, 47 
Tex., 73. 

The sole question for our decision is: Had the county of Wash- 
ington, at the time the commissioners’ court took action upon the 
subject, power to issue negotiable bonds due and redeemable after 
the _ of five, ten and fifteen years, and bearing interest from 
date, for the purpose of raising money to build a court-house; and 
to levy an annual tax of one-fourth of one per.cent. to pay the inter- 
est accruing upon these bonds and provide a sinking fund for their 
redemption ? 

In our opinion the act of February 11, 1881, has no bearing upon 
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this question. That statute by its very terms applies only to such 
counties as had no court-houses at their county seats, and not toa 
county whose court-house was merely insufficient for the public 
business or unsafe for the custody of the public records. 

We do not think there is anything in the position taken by the 
plaintiffs wherein they join issue with the commissioners’ court as 
tothe character and condition of the court-house of Washington 
county, and claim that it is sufficient for all the purposes to which 
such buildings are usually applied. We think the intention of the 
law was to leave that to the discretion and judgment of the com- 
missioners’ court, and to make their decision upon the question final. 
They are presumed to have been selected with a view to their 
capacity for passing upon such matters and their disinterestedness 
in the subject, and it would not be proper to allow the opinion of 
persons not thus selected, and who might be interested in prevent- 
ing the levy of a tax for the purpose of building a court-house, to 
prevail over the judgment of the court exercised as provided by law. 

We must consider the question of the legality of the action of 
the commissioners’ court in view of the law as it stood at the time 
the resolutions compiained of were adopted. 

The ninth section of the eighth article of our constitution author- 
izes counties to levy a tax of not more than fifty cents on the 
hundred dollars, for the erection of public buildings. The same 
authority is reiterated in effect in art. 1515 of the Revised Statutes, 
and in sec. 1, ch. 31, of the acts of 1879. By art. 1514 of the Re- 
vised Statutes it is made the duty of the county commissioners’ 
courts to provide and keep in repair court-houses, jails and all nec- 
essary public buildings. 

In none of these sections is power given to issue bonds or borrow 
money for the purpose of erecting court-houses, and if Washington 
county possessed this power at the time it took the action sought to 
be enjoined, it must have been by virtue of an implied and not an 
express authority. 

The question of the implied right. of municipal corporations to 
borrow money or issue bonds with all the qualities of paper negoti- 
able by the law merchant has undergone frequent adjudication in 
the American courts. It has also been extensively discussed by the 
ablest elementary writers and commentators upon the subjects to 
which the question properly belongs. The weight of authority, so 
far as the state decisions are concerned, seems to favor the power; 
the majority of elementary writers are decidedly opposed to it. 
Mills v. Gleason, 11 Wis., 470; Bank v. Chillicothe. 7 Ohio, part 2, 
VoL. LXI— 21 
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p- 31; Williamsport v. Commonwealth, 84 Pa. St., 487; Clarke » 
School District, 3 R. L, 199; City of Galena v. Corwith, 48 Ill, 493, 
Contra, Hackettstown v. Swackhamer, 37 N. J. L., 191; Knapp », 
Hoboken, 39 N. J. L., 394; Dent v. Cook, 45 Ga., 323; Hamlin y, 
Meadville, 6 Neb., 227; Beaman v. Board of Police, 42 Miss,, 238; 
Capmartin v. Police Jury, 23 La Ann., 190; Dillon on Mun. Bonds, 
12, 13, 14; 1 Dillon on Mun. Corp., § 117 e¢ seg.; Burroughs on Pub, 
Sec., ch. V; 2 Dan. on Neg. Inst., 1527 et seq. 

In the supreme court of the United States, where the point is most 
frequently raised, the question is in a very unsettled state, and some 
of the decisions of that court seem difficult to reconcile with each 
other. Police Jury v. Britton, 15 Wall. 566; Wells v. Supervisors, 
102 U. §., 625; The Mayor wv. Ray, 19 Wall., 484: Lynde »v. The 
County, 16 Wall., 6; Hitchcock v. Galveston, 96 U. S., 341. See, 
also, Gause v. Clarksville,.5 Dillon, 165. 

It is to be noted, however, that whenever, in that tribunal, the 
power has been sustained, it has been by a divided court. When- 
ever it has been denied, the court has been unanimous. 

The decisions, too, have been made to rest more or less upon the 
policy of the particular state in which the cases have arisen in ref- 
erence to the issuance of negotiable bonds by municipal corpora- 
tions. See authorities supra. 

It is further to be remarked that in all cases to which we have 
had access the question has arisen after the bonds have been issued 
and passed into the hands of parties who have paid value for them. 

Moreover, with but few exceptions, where the implied power we 
are discussing has been sustained, the corporations making the secu- 
rities have been cities and not counties, as in the present instance. 

Fortunately, in this conflict of views, we are not forced in the 
present case to decide upon the abstract question of the right of 
municipal corporations proper to borrow money or issue negotiable 
instruments for the purpose of carrying out a duty imposed upon it 
by law. 

The present case is one where a county and not a chartered city 
is claiming the right to issue negotiable securities to obtain money 
for a public purpose. The bonds have not been issued, and the 
effort of the plaintiffs was to prevent their being placed upon the 
market, and it is not a case where a recovery is sought upon the 
bonds by an innocent holder. ; 

Some of the courts and law writers heretofore referred to draw 
distinctions between the power of a chartered city and that of a 
county to exercise the implied power of borrowing money and issu- 
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ing negotiable instruments to secure its return. This distinction is 
recognized in av least one of the leading opinions in which the 
authority was sustained as to a chartered city (Williamsport v. Com , 
supra), and is also referred to by Mr. Dillon in his valuable work 
upon Municipal Corporations, vol. 1, see. 23. 

Again, as we have seen, the general policy of the state may bo 
looked to in order to ascertain whether or not an unexpressed power 
of this character may be implied. 

If the constant and invariable rule is to confer upon counties by 
express legislation the right to issue these securities, when it is in- 
tended that it shall be exercised, it is but a fair conclusion that it was 
the intention to confine its exercise to cases when expressly granted. 

This was the invariable rule in Texas before the adoption of the 
present constitution, and since then, in obedience to the second sec- 
tion of article 11, the grant has always been by general law. 

We think this a fair indication of the policy of our state upon 
the subject, so far as the legislature could shape that policy. By : 
reference to our constitution, too, it will be seen that in some in- 
stances where municipal corporations are authorized to incur in- 
debtedness, express power is given to issue bonds and levy a tax to 
redeem them. Art. XI, sees. 5 and 7. It may be fairly inferred 
from this that its framers did not intend that this power should be 
exercised in any other cases; at least that it should not be deduced 
from the constitution alone. 

Since the adoption of the present constitution there have been 
two general statutes enacted authorizing counties to issue bonds for 
the purpose of building court-houses, indicating a continuance ‘of 
the general policy of the state that they should not exercise this 
power by implication from the duty to erect such buildings. 

These two acts, that of February 11, 1881, and that of February 
4, 1884, were not in violation of the constitution, and were passed 
for the purpose of legalizing what the organic law had not itself 
authorized. The constitution permitted the levy of a tax for erect- 
ing public buildings. It did not empower counties to issue bonds 
for that purpose, nor did it prohibit the legislature from granting 
this power. These acts gave the authority which the constitution 
left to the wisdom of the legislature to confer or refuse as it might 
deem best for the public good. 

Neither of these acts applied to the present case as it was pre- 
sented to the court below; the first, for reasons already given; and 
the second, because it bore date too late to have any effect upon the 
right of the plaintiffs to the injunction sought in their petition. 
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The bonds contemplated by the last act are redeemable at any 
time at the option of the county. The bonds sought to be enjoined 
were to be redeemed at the option of the county in five, ten and 
fifteen years. 

Any bonds which the county might now issue for the purpose of 
building would be governed by this last act, and must be redeem. 
able at the option of the county at any time, and such seems to be 
the fixed policy of our law in reference to all such bonds. 

The conclusions which we draw from what has already been said 
are, that the corporation being a county, a somewhat more stringent 
construction should be placed upon their implied powers, and espe- 
cially that of borrowing money and issuing negotiable bonds. That 
the policy of our law and the universal custom of our state having 
been to grant expressly to counties this power when its exercise is 
desirable, the failure to grant it in cases such as that presented in 
this appeal is a strong argument to show that it was properly with- 
held. The fact that certain classes of counties, viz., those having no 
court-houses at their county seats, were permitted to issue such bonds, 
tends strongly to prove that all others were to be denied a similar 
authority. The further fact that not until the present year have 
counties, situated as Washington county is, been expressly author. 
ized by law to build new court-houses by the use of negotiable paper, 
tends strongly to show that heretofore they could not legally do so, 
at least in the opinion of the legislature. 

Lastly, this being a case where no bonds have been issued, but where 
the attempt to issue them has been stayed by injunction, we think the 
case is different from those in which the bonds have passed into 
the hands of purchasers for value, and a different rule of decision 
may apply. See Dillonon Mun. Corp. We think this case must be 
viewed in reference to the policy of our state at the time of the 
adoption of our present constitution, which was clearly against the 
right to imply powers of this kind in a county, but to expressly 
grant them when it was intended they should be exercised. Without 
intimating what our decision might be if the suit were upon the 
bonds themselves in the hands of a party paying value for them, we 
are of opinion that upon a proceeding by injunction like the present, 
and upon the facts set forth in the bill, the injunction should have 
been granted. 

The county commissioners have authority now, under the act of 
1884, to build court-houses by the use of such bonds, but they must 
comply in all respects with the provisions of that statute. 

It may be well to remark in conclusion that the case of Loonie v. 
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City of Galveston, 54 Tex., 517, does not conflict with the present. 
That was a case where a city and not a county was interested ; where 
suit was brought upon bonds already issued, and not to enjoin their 
issuance; and where the bonds were in the hands of the party to 
whom they had been originally delivered by the city to pay for 
work done upon its streets, who had agreed to take payment in such 
securities, and had performed his contract before receiving them. 
The case is therefore unlike the present in the particular matters 
upon which this opinion is based, and to these alone the present de- 
cision is intended to be confined, and we express no opinion as to the 
correctness of the view taken by the court in that case. 

We think the court erred in sustaining the demurrer to the peti- 
tion and dismissing the bill, and the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 21, 1884.] 


A. C. McKerren v. Suttenrvss ET ALS. 
(Case No. 4134.) 


. TRUST DEED — REGISTRATION — STATUTE CONSTRUED — CREDITOR.— A cred- 
itor who takes a deed of trust to secure a pre-existing debt upon property 
with no notice, actual or constructive, of the existence of a former deed 
made by the debtor, may subject the property to the payment of his debt, 
and such former deed, which has not been duly acknowledged or proved up 
and lodged with the clerk of the proper county for record, prior to the exe- 
cution of the trust deed, is void as to such creditor. 

2, SAME — BanKRUPTCY.— The purchaser of the interest of such debtor in the 
property, who was, after executing both deeds, adjudged a bankrupt, ac- 
quires no interest. 

3. SAME — RIGHT OF POSSESSION.— The right of possession in the property was 
in the first purchaser, subject to the right of the beneficiary in the trust 
deed to foreclose and sell. 

4, Parties.— In foreclosing the lien, the original vendor having been adjudged 
a bankrupt, and having parted with ali his interest by the first deed, wae 
not a necessary party; but there should be a judicial ascertainment in such 
proceeding of the amount of debt unpaid for which the foreclosure is made. 

» Same — Bankruptcy — Limitation.— When, in the bankrupt proceedings 
against the original vendor, no action was had as to the debt secured by the 
trust deed, except to prove and file the same with the register, and no steps 
were taken to secure payment of the note for which the trust deed was exe- 
cuted until more than four years after the close of bankrupt proceedings 
against the debtor, the debt and right to foreclose for its payment were 

barred by limitation, 
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or 
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Argument for the appellant. 





ArpeaL from Bexar. Tried below before the Hon. Geo, If. 
Noonan. 

On December 18, 1875, appellant brought this suit of trespass to 
try title against appellees to recover the land described in the peti- 
tion. He claimed by deed of conveyance from John H. Herndon 
to J. L. & A. C. McKeen, dated January 7, 1867, and filed for ree. 
ord November 7, 1868, and a deed from J. L. McKeen to appellant, 
dated May 23, 1874. 

Appellees answered to the effect that, while the deed from Hern- 
don to the McKeens was absolute in form, it was in fact a 
mortgage. They also claimed that, without notice of the existence 
of that instrument, J. H. French & Co. took a deed of trust 
upon the land to I. P. Simpson, as trustee, from J. H. Herndon, to 
secure a large indebtedness. The deed of trust was dated March 
18, 1868, and filed for record the same day. That Herndon was 
adjudged a bankrupt in 1868, and French & Co. proved up their 
claim and lien, and that the assignee sold the interest held by the 
bankrupt in the land subject to liens, ete., and that French & Co, 
purchased the same; that IHferndon was discharged in 1869, and a 
large portion of the debt to French & Co. had never been paid, 
They claimed all the rights of French & Co. by reason of certain 
deeds to them, etc., and sought a foreclosure of the deed of trust. 

To this appellant replied that the French & Co. note, etc., was 
barred by limitation. 

A trial was had, and the jury returned the following verdict: 
“We, the jury, find that the estate of Jno. James, deceased, is en- 
titled to an undivided one-third interest in the Stafford tract, as 
stated in deed of I. A. Paschal to John James. And find further 
-} that the deed held by plaintiff is an absolute conveyance; and 
Ww that the title of defendants stands good from the fact of priority of 
record.” 

A decree was rendered upon the verdict adjudging to the estate 
of Jobn James an undivided one-third interest, and to appellant the 
other portion of the land, but foreclosed the trust deed in behalf of 


































| appellees on that part of the tract adjudged to appellant to secure 
$3,724.69, determined by the court to be the balance due; and 

Pa ° . “ ° ° > . 

- | suspended the writ of possession in behalf of appellant and writ of 


partition until appellees’ claim was satisfied. 


John Treland, for appellant, cited: Spurlock v. Sullivan, 36 Tex., 
> r 


516; Watkins v. Edwards, 23 Tex., 447; Rodgers v. Burchard, 34 
Tex., 453; Ayres v. Duprey, 27 Tex., 593; Grace v. Wade, 45 Tex. 
’ d v7 ? b] >] b] b] 
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599: Luny v. Hoake, 18 Bk., 544; Wernwag v. Brown, 3 Blackf. 
Las e b] , = 

(Iowa), 457; Bond v. Jones, Appellate Court; Spring v. Eisenach, 
51 Tex., 482; Ray v. Norsworthy, 23 Wallace; 2 Hilliard on Mort- 
gages, Pp. 188, 189. 


Simpson & James, for appellees, cited: Hardy v. De Leon, 5 Tex., 
946; Hamilton v. Rice, 15 Tex., 384; Wells v. Barnett, 7 Tex., 586, 
587; Newcomb v. Walton, 41 Tex., 318; Ayres v. Duprey, 27 
Tex., 593; Grace v. Wade, 45 Tex., 522; Lynn v. Le Compte, 47 Tex., 
440; Elliott v. Booth, 44 Tex., 180; Bump on Bankruptcy, pp. 155, 
535; Bankrupt Act, sec. 20, as amended; Firebaugh v. Ward, 51 
Tex., 414. 


Warts, J. Com. App.— This was an action of trespass to try title. 
Appellant claimed under a deed from John H. Herndon dated Jan- 
uary 7, 1867, and recorded in Bexar county, where the land con- 
veyed was situated, November 7, 1868. Appellees asserted by their 
answer that, although absolute in form, in fact this deed was a 
mortgage given to secure a debt. That issue was submitted to the 
jury, and the verdict affirmed it to be an absolute conveyance; and 
for the purposes of this appeal it will be so considered. 

In March, 1868, John H. Herndon, through an authorized agent, 
executed a deed of trust on this and other lands to I. P. Simpson, 
as trustee, to secure a note given by Herndon to J. IH. French & Co. 
for $2,644, dated February 15, 1868. This deed of trust was re- 
corded in Bexar county March 19, 1868, and was asserted in the 
court below by the appellees, with a prayer for the foreclosure of 
the same. 

The first, and one of the principal questions presented for deter- 
mination, is as to whether, under our registration laws, the convey- 
ance by Ilerndon to the McKeens was subordinate to the deed of 
trust to Simpson. There is no pretense that either Simpson or J. 
I]. French & Co. had any notice of the existence of the deed to the 
McKeens at and before the execution of the trust deed. 

But it is claimed by the appellant that the trust deed was exe- 
cuted t® secure a pre-existing debt, and therefore the beneficiaries 
do not occupy the position of innocent purchasers for value. 

It may be conceded, as asserted, that it was a pre-existing debt. 
And if they are only to be regarded as purchasers, that it is well 
settled that, as they advanced no new consideration for the lien, 
they cannot be considered as purchasers for value. But that doc- 
trine has been materially modified by reason of our registration 
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laws, which declare that all conveyances, unless acknowledged or 
proved and lodged with the clerk for record, “shall be void as to 
all creditors and subsequent purchasers for valuable consideration 
without notice.” 

It is now settled that only lien creditors are embraced within the 
statute. And where a creditor has secured a lien upon the property, 
without notice of the existence of the non-recorded deed, he j 
entitled to the protection of the statute. 

~ As was said in Ayres v. Duprey, 27 Tex., 607: “ But we presume 

there can be but little doubt, either in principle or authority, in say- 
ing that only such creditors as have secured some character of lien 
_upon the land before notice of the unrecorded deed are within the 
protection of the statute.” 

So far as the question has been directly adjudicated in this state, 
it has been where a specific lien has been secured by a levy upon 
the land before notice to the creditor of the existence of the non- 
recorded deed. 

In other states having similar statutes it has been held that, if 
the lien of the judgment attaches before the creditor has notice of 
the existence of the deed, that will entitle the creditor to the pro- 
tection of the statute. Pollard v. Cocke, 19 Ala., 188; Hulings ». 
Guthrie, 4 Barr, 123; Uhler v. Hutchinson, 23 Penn. St., 110; Shep- 
herd vw. Burkhalter, 13 Ga., 443. 

In Grace v. Wade, 45 Tex., 532, it is said: “ We also cordially 
approve and reaffirm the decision in Blankenship v. Douglass, to 
the effect that the judgment lien on land of the debtor extends to 
and binds only such estate as the debtor has when the lien attaches, 
except as this doctrine is qualified by the registration laws prescrib- 
ing the effect of unrecorded conveyances and mortgages upon the 
rights of creditors and purchasers.” 

While in Blankenship v. Douglass, 26 Tex., 228, it is said: “ And 
although, in the present instance, the lien of the judgment recovered 
by Mullins would prevail over the unregistered deed executed by 
J. J. Blankenship to David Blankenship on the 7th of November, 
1856, unless it were shown that Mullins had actual notice or reason- 
able information of said deed, this is so only by virtue of our statute 
of the 5th of February, A. D. 1841.” 

From these authorities it may be assumed that the creditor who se- 
cures a judgment lien upon the land, without notice of the existence 
of the non-recorded deed, is entitled to the protection of the statute. 

If, then, a general lien has that effect, undoubtedly, where the 
creditor has secured a specific lien by contract upon the land with- 
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out any notice of the unrecorded deed, it ought to entitle him to the 
protection of the statute. No reason is perceived for any distinction 
in this respect between liens created by operation of law and liens 
created by contract; and no such distinction can have right reason 
for its foundation. In one case the creditor has proceeded by suit 
until his lien attaches; in the other he proceeds amicably, and by 
contract secures his lien. It has never been the policy of the courts 
to encourage litigation, and to discourage it they have ever been 
most liberal in dealing with compromises and contracts that have for 
their object or result in obviating contests at law. In our opinion, 
the creditor who, without notice of the unrecorded deed, secures a 
lien upon the land by contract, is as fully protected as is the cred- 
itor who secures his lien by operation of law. And in such case he 
is protected as a “creditor” and as a “subsequent purchaser for 
value and without notice.” 

French & Co. acquired at the bankrupt sale of the land only the 
interest in the same then in the bankrupt estate of Herndon; and 
as he had long before the adjudication in bankruptcy divested him- 
self of all interest, by an absolute conveyance to the McKeens, French 
& Co. acquired actually nothing by that purchase. Then the only 
right, as disclosed by the record, as being in the appellees, was to 
secure a foreclosure of the lien created by the trust deed upon the 
land, unless the debt for the security of which it was given had 
been either paid or barred by limitation. 

The effect of the verdict was that appellant was the owner of the 
land, but, by reason of the failure to record the McKeen deed from 
Herndon, the land was subject to the lien of the trust deed. Now 
the fact that appellees might have been the beneficiaries by assign- 
ment from French & Co., would give them no right to the posses- 
sion of the land as against the appellant, who was undoubtedly 
entitled to the possession until after foreclosure and sale. And in 
refusing to award a writ of possession at once in behalf of appellant, 
we are of the opinion that the court erred. 

In foreclosing the lien John H. Herndon was not a necessary 
party. It appears that he had received his discharge from the 
bankrupt court and was no longer liable for the debt. If he had 
been a party, no judgment could have been rendered against him 
for the debt. And as he had conveyed all his right to the McKeens, 
he had no interest whatever in the subject matter of the suit. But, 
in foreclosing the lien, it was essential to have a judicial ascertain- 
ment of the amount of the unpaid debt to secure which the trust 
deed was executed. 
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As a jury had interposed, that issue should have been settled by 
the verdict. It is not true that because the evidence disclosed the 
amount of the unpaid balance of the debt that the court could go 
beyond the verdict, and base the decree upon facts disclosad by the 
evidence which had not been passed upon by the jury. It is essen. 
tial that there should be an existing debt to authorize a foreclosure 
of the lien. And if that is not admitted in the pleadings of the 
appellant, or found by the jury, then there is no legal basis for the 
foreclosure decree. Handel v. Elliott, Texas Law Review, vol. 9. 
p- 184. 

The proceedings in bankruptcy were commenced in 1868, and 
Herndon was finally discharged in 1869. Appellees set up and seek 
a foreclosure of the deed of trust for the first time in their answer 
filed March 10, 1877; and to that the appellant interposed the de- 
fense of limitation. 

It was claimed by appellees that the proceedings in bankruptey 
were equivalent to a judgment in favor of French & Co. against 
Herndon upon the debt, and that it would not be barred under ten 
vears, and this seems to have been the view entertained by the court 
below. Nothing was done in the bankrupt court except to prove 
and file the debt with the register. There was no proceeding had 
for the foreclosure of the lien, or any judgment rendered on the debt. 

Pending the bankruptcy proceedings the statute of limitations 
was suspended. Killebrew ». Stockdale, 51 Tex., 529; Wofford », 
Unger, 53 Tex., 641. But Herndon was discharged in 1869. From 
thence he was no longer personally liable for the debt. There was 
no existing judgment against him forthesame. True, his discharge 
did not preclude a foreclosure of the lien thereafter in the state 
court. But to authorize such foreclosure, it would be incumbent 
upon appellees to establish what, if it was not for the discharge, 
would be a subsisting debt against Herndon. Here the debt relied 
upon is the note to French & Co., not the judgment of a court of 
competent jurisdiction. Against that note the statute commenced 
to run March 31, 1870, and continued to run for nearly seven years 
before the assertion of the lien by appellees. We are of the opinion 
that appellees are precluded from enforcing the lien as against appel- 
lants by reason of the operation of the statute upon the French & 
Co. note. 18 Cal., 482; 23 Cal., 25. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

RirverRsED AND REMANDED. 

[Opinion adopted March 21, 1884. ] 
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W. W. Prarr er at. v. J. S. Gopwrn er AL. 
(Case No. 4925.) 


1. MorTGaGe — TRusTs.— A pre-emptor, before receiving title to the land em- 
praced in his pre-emption claim, mortgaged it to secure a loan, and title 
issued from the government to the mortgagee before foreclosure. After- 
wards the mortgagee conveyed the land by deed to the wife of the mortgagor. 
In a controversy between parties claiming under the mortgagor and those 
claiming through the wife, held, 

(1) The mortgage neither invested the mortgagee with title or right to 
possession ; being but a security for a debt, the inchoate title of the mort- 
gagor remained in him, subject to be divested by foreclosure. 

(2) The mortgagee could not maintain an action of trespass to try title to 
recover possession of the property, even if invested with the apparent fee 
simple title, if the transactions which invested him with it were in fact but 
constituent parts of a contract, which in its entirety would be construed as 
being a mortgage. Following Edrington v. Newland, 57 Tex., 627. 

(3) The issuance of the patent to the mortgagee, though it invested him 
with the legal title, made him a trustee, holding it for the benefit of the 
mortgagor, subject to the lien on the land for the satisfaction of the mort- 
gage. 

(4) The mortgagee acquired no title by the patent which he could convey, 
except to an innocent purchaser for value, who had no notice of the supe- 
rior equitable title of the mortgagor. 

5) A conveyance by the mortgagee to the wife of the mortgagor, after 
the issuance of patent to him, conveyed no beneficial interest which divested 
the property of its community character. 

2. INDEPENDENT ADMINISTRATION — PROBATE MATTERS.— Irregularities in pro- 
ceedings had by husband or wife to qualify the surviving spouse to dispose 
of the community estate, such as pertain to making out an inventory and 
appraisement, cannot vitiate a sale of the community property. 


Error from Parker. Tried below before the Hon. J. A. Carroll. 

This was an action brought by J. 8. Godwin against W. W. Pratt 
and Donia Crawford, alleging that their claim of title to the land 
in controversy was a cloud upon the plaintiff's title thereto, praying 
for a decree declaring it void, and to quiet him in his title, ete. The 
land was described in the petition as a part of a tract of three hun- 
dred and twenty acres patented to John H. Taylor as assignee of 
Bluford Haynes, on the 5th day of August, 1859. 

The plaintiff deraigned his title in his petition by a conveyance 
from Taylor to Letsy M. Pratt, the mother of W. W. Pratt, by con- 
veyance, by deed dated October 28, 1859; by deed from G. W. 
Pratt, the surviving husband of Letsy M. Pratt, made after the 
death of his wife, to Sam. H. Milliken, who conveyed to A. 
Thomas, and from Thomas to himself. Plaintiff alleged that the 
defendants, children and heirs of G. W. Pratt and Letsy M. Pratt, 
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deceased, claimed to have an interest in the land, which pretended 
claim constituted a cloud upon his title. 

The defendants answered by setting up title in themselves to the 
land, deraigning their title from their mother, Letsy M. Pratt, by 
inheritance; alleging that she died possessed of and owning the 
land as her separate property, the title to which descended and 
vested in them. They alleged that plaintiffs title was illegal and 
void, constituting a cloud upon their title. The answer made Alex- 
ander Beitz, Jacob Walter and Alonzo Thomas defendants to their 
answer or cross-bill, alleging that they claimed title to the land 
and were in possession thereof; they claimed damages against the 
plaintiff and Beitz, Walter and Thomas for use and occupation, and 
prayed for decree declaring their titles illegal and void, ete. 

Thomas, Beitz and Walter answered the defendants’ cross-bill at 
length, alleging facts giving fully the history of the title under 
which all parties concerned claimed the land, one of the chief feat- 
ures of which was that which relied on a transaction which trans- 
pired before the land was patented to John H. Taylor, as assignee, 
between Taylor and G. W. Pratt, whereby Taylor paid to Pratt 
$350 on certain terms, under which the land was mortgaged by 
Pratt (he then having, as a pre-emptor, an inchoate title to the 


land), or sold by a conditional sale, as the case may be, upon the 
law construing the facts of the transaction. That the money was 
repaid to Taylor in time to entitle G. W. Pratt to have the land 
reconveyed to him, and that Taylor thereupon conveyed the land to 
Letsy M. Pratt under circumstances which constituted it commn- 
nity property. That after the death of said Letsy M., G. W. Pratt 
became duly qualified as surviving husband, by filing bond, inven- 
tory and appraisement of the community estate of himself and his 
deceased wife; that in pursuance of his authority he conveyed the 
land to Milliken, and that all of them claimeJ under that title. 
That the land was placed upon the inventory and appraisement as 
community property. That Milliken, in good faith, paid G. W. 
Pratt $400 for the land on the 15th day of October, 1870, without 
any notice of any adverse claim by W. W. Pratt and Donia Craw- 
ford, and G. W. Pratt then executed and delivered to him his 
warranty deed to the land. That defendant Thomas, in like good 
faith and without notice of such adverse claim, purchased the land 
for $800, and acquired the same from Milliken by warranty deed 
dated November 26,1872. That he afterwards sold to Godwin, 
the plaintiff, that portion of the land for which he sued, and also 
sold and conveyed the residue of the three hundred and twenty 
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acre tract to Beitz and Walter, and conveyed to those vendees by 
warranty deeds. 

Defendants Thomas, Beitz and Walter alleged possession in good 
faith, improvements, etc., of the value of $3,867.80. 

The cause was submitted to a jury on special issues, and on the 
findings upon them the court rendered judgment for the plaintiff, 
J. S. Godwin, and for the defendants, Alonzo Thomas, Jacob 
Walter and Lawrence Beitz, decreeing title to theth respectively, 
according to their several interests in the land. 


MeCall & McCall, for plaintiff in error, cited: 8 Tex., 180; 16 
Tex., 325; 1 Greenl. on Ev., 112, 113; Pasch. Dig., vol. 2, arts. 
5466-5474, inclusive, and 5494-5498; 8 Tex., 393; 3 Tex., 129; 30 
Tex., 340; 8 Tex., 460; 17 Tex., 149; 25 Tex., 451; 28 Tex., 57; 26 
Tex., 550; 2 Perry on Trusts, p. 238, sees. 648-650. 


No briefs on file for defendant in error. 


Wacker, P. J. Com. Arr.— The jury found on the special issues 
submitted to them, under appropriate instructions as to the constit- 
uent elements of a mortgage and a conditional sale respectively, 
that “the transfer of the land by Pratt and wife to Tavlor was a 
mortgage.” The jury found likewise that when John H. Taylor, 
October 29, 1859, made the deed to Mrs. Letsy M. Pratt, the money 
paid to Taylor in consideration of said conveyance “ was not the in- 
dividual money of Mrs. Pratt.” The jury also found that G. W. 
Pratt, the husband of Mrs. Pratt, did not consent, before nor at the 
time of the making and delivery of the deed aforesaid, that the 
conveyance of the land should be made by said Taylor to his wife, 
Letsy M. Pratt. 

The facts thus found by the jury are decisive of the merits of 
this case, and upon them no other judgment could properly be ren- 
dered than one that must recognize the title of G. W. Pratt as hav- 
ing never passed from him to Taylor; and, also, that if Taylor 
became clothed with the legal title by virtue of the patent which 
issued to him, when he div ested himself thereof and restored it by 
his deed of conveyance, that such deed had the effect to convey the 
legal title to the community existing between G. W. Pratt and his 
wife, and did not invest Mrs. Pratt w vith it as her separate property. 

The finding that the transaction between Taylor and G. W. Pratt 
was in legal effect a mortgage, and not a conditional sale, seems to 
be well justified under the evidence. See De Bruhl v. Maas, 54 
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Tex., 464. But whether it was the one or the other, would not affect 
the question under the other facts found as above recited, as their 
effect, if Taylor had been invested with title under a conditional 
sale which had even become absolute, would be to restore the prop- 
erty to the community, and not to vest it in Mrs. Pratt for her sep- 
arate benefit. Veramendi v. Hutchins, 48 Tex., 531; Zorn »v. Tarver, 
45 Tex., 519; Schmeltz v. Garey, 49 Tex., 49. 

As between Taylor and G. W. Pratt, the conveyance of the latter 
to the former (the transaction being a mortgage) did not invest 
Taylor with title nor a right to the possession of the land. A mort- 
gage is but a security for the debt, the title remaining in the mort- 
agor subject to be divested by foreclosure. Wright v. Henderson, 
2 Tex., 43. The mortgagor remains the real owner and entitled to 
possession. Duty v. Graham, 12 Tex., 427. The mortgagee cannot 
maintain an action of trespass to try title to recover possession of 
the mortgaged premises, if the transactions which invest him with a 
formal and absolute fee simple title are in fact but constituent 
parts of a contract, which, in its entirety, is in fact to be construed 
as being a mortgage. See Edrington v. Newland, 57 Tex., 627 


or 
> 
1 
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The title of G. W. Pratt as a pre-emptionist was inchoate or un- 
perfected by patent from the government at the time when Taylor 
loaned the money to Pratt and obtained the conveyance or assign- 
ment from the latter as security for the loan, and by virtue of said 
instrument the patent was issued to Taylor, which, whilst it invested 
him with an apparent title, as between himself and Pratt, it consti- 
tuted the grantee, Taylor, the mere naked holder of the legal title 
in trust for Pratt. The estate of Pratt was not extended or en- 
larged by the conveyance of Taylor to Mrs. Pratt; its effect was 
merely to unite the legal and equitable title where it properly be- 
longed, viz., in the community existing between Pratt and his wife. 
Taylor never became invested with any title which he could assert 
against Pratt, nor with such title as he could convey to any other 
person, unless such person were an innocent purchaser for value and 
without notice of the superior equitable title of G. W. Pratt. 

The real and beneficial title to the land never having been parted 
with by G. W. Pratt, Taylor possessed none such to convey to 
Mrs. Pratt. ler husband and herself were the owners in com- 
munity of the land; and Taylor holding the land through the pat- 
ent, and having thus the mere naked legal title which he bad 
acquired under circumstances which constituted him a trustee for the 
Pratts, he possessed no beneficial interest to convey to Mrs. Pratt, 
nor did he have any other than such mere formal, lifeless title. 
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The alleged irregularities in the proceedings had by G. W. Pratt to 
qualify himself to dispose of the community estate after the death 
of his wife cannot avail the appellants. Mere irregularities in the 
mode and manner of making the inventory and appraisement of the 
community property will not vitiate a sale of the community prop- 
erty. Cordier v. Cage, 44 Tex., 533; and see Jordan v. Imthurn, 51 
Tex., 286; Lumpkin v. Murrell, 46 Tex., 52. 

The merits of this appeal do not require any further considera- 
tion of the numerous grounds of error assigned than we have given 
in this opinion; there is no such error for which the judgment 
should be reversed, and we conclude that it therefore should be 


affirmed. 
AFFIRMED. 
(Opinion adopted March 25, 1884.] 


Judge Warrs, one of the Commission of Appeals, did not sit in 
this case. 





E. W. Bares v. R. M. Tompson. 
(Case No. 1720.) 


1, SURVEYOR’S FEES.— The owner of land certificates who employs and pays a 
deputy surveyor for the work of actually surveying the land on which the 
certificates are located, and who defrays all his expenses, is not liable to 
the county surveyor whose deputy has been thus employed and paid, for the 
fees for surveying, there being no contract between the deputy and prin- 
cipal surveyor in regard thereto, 

2, SamE.— Under such circumstances the principal surveyor, who inspected, 
filed and recorded the field notes, is entitled to one dollar fees for each set of 
field notes. 

3. Same.— Any contract witha county surveyor, express or implied, for the pay- 
ment of larger fees than are prescribed by the statute, is void. 

4, SAME.— The county surveyor is bound to make out and certify correct 
sketches or plats of surveys of land certificates, and file the same in the 
general land office, or deliver them to the owner of the certificates, before he 
is entitled¥to his fees for inspecting, filing and recording the field notes of 
such certificates. 


Arrrat from Travis. Tried below before the Hon. John W. 
tobertson, special judge. 

Thompson brought suit in the district court of Travis county 
against appellant, who was the surveyor of Pecos county, for the 
possession of four hundred and eighty-seven land certificates and 
nine hundred and seventy-four sets of field notes of surveys made 
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by virtue of those certificates, which certificates and field notes ap. 
pellant had in his possession in Travis county. 

On the 18th day of November, 1881, plaintiff sued out a writ of 
sequestration, causing the seizure of the papers sued for and sub. 
sequently replevied them. Plaintiff claimed the right to these ger. 
tificates and field notes on the ground that he had tendered to 
defendant $1,100, his full legal fees for services as surveyor; but 
that defendant refused delivery, claiming exorbitant and illegal fees, 
That he had formerly paid $317 on defendant’s fees, which was a 
credit, but that in making tender he waived said credit. That he 
had paid one Barton, a deputy surveyor, for the field work jn 
making said surveys, and that defendant was only entitled to fees 
for filing, approving and recording the field notes. 

Defendant answered that he was entitled to fees as surveyor both 
for field work done by his deputy and for filing, approving and re. 


7 


cording, in the sum of $26 for each of the certificates, which fees 
were unpaid except $317. He set up a lien on the certificates and 
field notes for his fees, and alleged damages by reason of the seizure 
of the papers by plaintiff. 

Judgment in favor of defendant against plaintiff for $662 and 
costs of suit prior to the tender of fees made on the 18th day of 
November, 1881, but staying execution until defendant should sign 
certain plats of surveys tendered by plaintiff to be filed in the gen- 
eral land office. 

Upon motion of plaintiff this judgment was reformed so as to give 
defendant absolute judgment for $662 and all costs. 

It should also be stated that appellee alleged that the certificates 
involved in this case were located on lands in Pecos county, Texas; 
that appellee furnished the deputy surveyor and gave his bond on 
his appointment by appellant; that appellee, through his own super- 
intendent and agents, did all of the work in locating said certificates 
and making the surveys in controversy on the ground, and paid the 
deputy surveyor and the superintendent and hands who performed 
the work, and furnished the outfit and provisions to accomplish said 
work at a cost of $490 per month for the time he was engaged; that 
he paid appellant $312 on the work involved in this suit, and prayed 
that same be allowed him as a credit. 

A jury being waived, the following facts. were found by the 
court: 

1. The defendant, E. W. Bates, is now, and has been since No- 
vember, 1880, surveyor of Pecos county. 

2. The plaintiff, R. M. Thompson, located certain alternate land 
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certificates in Pecos county, filing the same in the office of defend- 
ant as surveyor, as follows: In January, 1881, forty certificates; 
May 19, 1881, ninety-five certificates; May 23, 1881, three hundred 
and twelve certificates; June, 1881, forty certificates. Total, four 
hundred and eighty-seven certificates. 

Plaintiff held said certificates and located the same as agent for 
owners. by his contract with owners he was to receive a ‘money 
fee for locating a portion and a locative interest in lands located by 
virtue of remainder. 

4, On December 10, 1880, it was agreed between plaintiff and 
defendant that if pl: Lintiff should locate as many as five hundred 
alternate certificates in Pecos county, and furnish a suitable person 
to be appointed deputy surveyor to make such surveys, and make 
the bond of such deputy, and furnish printed record books for 
recording the field notes, and pay all the expenses of making the 
surveys, that defendant would charge plaintiff a fee of $5.50 for 
filing, signing, recording and approving the field notes of ‘the sur- 
veys located by virtue of such certificate. It was also agreed that 
if petit fF should locate as many as one thousand certificates on 
like conditions, the fee should be $5 on each certificate. 

The terms were at the time accepted by plaintiff, and subsequently 
some surveys were made by plaintiff and the fees paid defendant 
under the agreement. But this agreement was abandoned by both 
parties before any of the files and surveys in controversy in this 
suit were made. 

There was no express contract fixing the amount of fees to be 
charged by defendant on the locations in controversy. 

6. On March 29, 1881, defendant gave plaintiff notice that his 
fees in the forty certificates filed in January, 1881, and in subse- 
quent locations would be $11 for each certificate, unless plaintiff 
should, before the middle of August, 1881, file as many as two hun- 
dred certificates, in which event defendant’s fees should be $10 for 
each certificate. 

To this plaintiff, on April 4, 1881, made written protest, saying 
that the fees proposed to be charged were in excess of the contract 
previously agreed upon, and greater than that allowed by law for 
filing and approving field notes, but consented to pay the same if 
demanded. On May 19, 1881, Horace Thompson, agent of plaint- 
iff, filed ninety-five of the certificates in controversy, and at that 
time the subject of fees was not mentioned. 

On May 23, 1881, plaintiff, by same agent, filed with defendant 
three hundred and twelve of the certificates in controversy. De- 
VoL, LXI — 22 
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fendant then notified said agent that his fees for the one hundred 
and thirty-five certificates previously filed would be $12 each, and 
for the three hundred and twelve certificates and for all subsequent 
files his fees would be at rate of $16 for each certificate. Plaintiffs 
agent notified defendant that he had no authority to make any con. 
tract with reference to fees, but that he was prepared to pay the 
filing fees. Defendant at first refused to file the three hundred and 
twelve certificates and record the locations, until the amount of feas 
could be agreed upon, but upon plaintiff's agent paying him $312 for 
filing fees the same were filed and locations entered. 

Plaintiff was notified through his agent of the changes proposed 
to be made by defendant and made no further protest. 

Plaintiff proceeded to complete the surveys, and nothing trans. 
pired in reference to defendant’s fee until after the surveys had all 
been made and the field notes filed and approved by defendant. 

7. Defendant, on or about December 10, 1880, at the request of 
plaintiff, appointed If. C. Barton deputy surveyor of Pecos county, 
and plaintiff made his bond as such deputy, and the same was ap- 
proved by the county commissioners’ court of Pecos county. Barton 
did no surveying, as deputy, for any one except plaintiff, and was 
wholly subject to plaintiff's orders. 

8. The surveys in controversy, nine hundred and seventy-four in 
number, made by virtue of the four hundred and eighty-seven alter. 
nate certificates described in the pleadings, were made by said Bar- 
ton as deputy surveyor of Pecos county under said appointment. 
Plaintiff furnished all the chain-bearers and other necessary hands, 
all equipments for making said surveys, and paid all the expenses 
of making same, including compensation to said deputy, Barton, at 
the rate of $30 per month. Barton made out and certified to all 
the field notes, as deputy surveyor of Pecos county, and filed same 
in defendant’s office as county surveyor. 

9. Defendant, as surveyor of Pecos county, examined, approved 
and recorded the field notes made and returned by Barton as deputy 
surveyor, and certified to the correctness of the same as required by 
law. The record books were furnished by plaintiff. 

10. There was no contract or understanding between defendant 
and Barton as to the fees for the work done by Barton in the field. 

11. Defendant did no part of the work except to examine, ap- 
prove and record the field notes made by thé deputy, Barton, and 
to certify to their correctness. 

12. Defendant has not prepared and certified the sketches or 
plats of said surveys as required by law. 
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13. The distance actually run by said Barton in making said sur- 
yeys was six hundred and nineteen lineal miles. 

14. Said surveys were all made by said Barton, and the field 
notes filed in the defendant's office between the 1st of March and 
the last of October, 1881. 

15. The actual and necessary expenses incurred and paid by 
plaintiff in making said surveys in the field, including the compen- 
sation paid Barton as deputy, was $1,680. 

16. The sketches and plats produced by plaintiff in court, desig- 
nated A, B, C, D, are correct sketches and plats of said nine hun- 
dred and seventy-four surveys as actually made on the ground. 

17. The petition in this case was filed, and this suit commenced 
November 17, 1881, at the time said certificates and field notes were 
in defendant’s possession in Austin. No tender of fees had then 
been made and no demand for possession of papers. 

On November 18, 1881, the defendant, at the solicitation of 
plaintiff, made out his account and presented the same to plaintiff 
for payment for filing, recording and signing field notes on one 
hundred and thirty-five certificates at $12 each, $1,620; and on 
three hundred and fifty-two certificates at $16 each, $5,632. Total 
fees claimed, $7,252, less a credit of $317. Plaintiff declined to 
pay. : 

19. November 18, 1881, plaintiff tendered defendant $1,100 in 
payment of his fees and demanded possession of the papers in con- 
troversy. Defendant declined to accept the money tendered, and 
refused to give possession of the papers. Plaintiff immediately 
sued out a writ of sequestration. 

20. The certificates, field notes and other papers were seized by 
the sheriff by virtue of said writ of sequestration. Defendant 
having failed to replevy the same, plaintiff subsequently replevied 
them and filed them in the general land office, where they now are. 

21. Defendant has failed to prove that he has sustained any dam- 
ages in consequence of the suing out and levy of said writ. 

22. Plaintiff paid defendant $312, amount of his fees, May 23, 
1881. 

On the facts thus found, the following conclusions of law were 
announced : 

1. That the defendant is only entitled under the law to fees at 
the rate of $1 for inspecting, filing and recording the field notes of 
each survey. 

2. That the defendant, having done no part of the field work of 
making said surveys, is not entitled to any fees therefor. 
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3. That plaintiff, having paid all the expenses of maxing said sur. 
veys, and having paid said deputy, Barton, for his services, is only 
liable to defendant for the fees for inspecting, approv ing and record- 
ing the field notes. 

4. That the fees are due, and can only be demanded for the work 
actually done. 

That the fees demanded by defendant are greater than are 
allowed by law. 

6. That any contract by plaintiff, expressed or implied, for the 
payment of fees greater than are allowed by law is void. 

That defendant is bound to make out and certify correct 
sketches or plats of said surveys, and file same in the general land 
office or deliver the same to plaintiff, before he is entitled to said 
fees. 

8. That plaintiff is liable for all costs incurred up to the time the 
tender was made, and defendant for all costs subsequent to the 
tender. 


Walton & Hill, for appellant, cited: R. S., arts. 3834, 3837, 3840, 
3842, 3843, 3853, 3905 (9), ye As to fees, R. S., arts. 2, 406; Cove- 
ney v. Tannahill, 1 Hill, 2 1 (S. C., 37 Am. Dec., 286); Tappan 2. 
Brown, 9 Wend., 175. For the rule as to fees at common law, see 
Gibson’s Case, 1 Bland Ch. (Md.), 138 (S. C., 17 Am. Dee., 261-2); 
Hoke v. Henderson, 4 Dev., 1 (S. C., with note, 25 Am. Dec., 690). 
Dexany, J. Com. App.— Of the thirty-three assignments of error 
the greater part have been abandoned, and of those which have not 
been abandoned only a few will call for discussion. 

We are not prepared to say that the court erred in its findings of 
fact. Considering the uncertainty and conflict of evidence which 
the record exhibits, those findings are perhaps as well sustained as 
any which might be substituted in their place. 

The principal and most difficult question in the case is to deter- 
mine the fees to which appellant was entitled in the premises. And 
it presents this peculiarity: that although counsel for appellant 
strongly insist that the amount awarded to him by the court was 
too small, yet they seem uncertain as to the amount which he 
ought to receive, and as to the ground upon whieh they would place 
his right to recover any particular sum. 

Sometimes they seem to rely upon the contract of December 10, 
1880, which would give the defendant $5.50 for each certificate filed. 
Then they insist upon an implied contract, which would give the 
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defendant for some of the certificates $11, for others $12, and for 
others $16. 

Again, they suggest that appellant was entitled to all the fees 
which accrued in the progress of the work —that is, to the office 
fees for signing and recording field notes, and also to the fees for 
work done in the field. This would give him $2 for each certificate ; 
that is, $1 for signing and recording each set of field notes, and $3 
for each lineal mile actually run in making the surveys. 

The plaintiff, however, paid all the expenses of the field work, in- 
cluding the sums paid to the deputy who made the surveys. 

Upon this state of the case it is suggested by appellant’s counsel, 
that, as the plaintiff did not plead the expenses of the surveys in 
set off against the defendant’s claim for legal fees, the latter is en- 
titled to demand full fees, both for office work and for work in the 
field, without any regard to the expenses. 

In the account which the defendant presented to the plaintiff on 
November 18, 1881, after all the work was done, he claimed a 
balance of $6,935. 

In making out that account he does not seem to have regarded 
himself as entitled to claim any fees for work done in the field. 
His charges are for “ filing, rec ording and signing field notes of the 
following described land scrip.” For one handead and thirty-five 
certificates he charges $12 each, and for all the others $16 each. 

On the trial below the court limited the right of the defendant to 
the fees accruing from the work performed by him — that is, to $1 
for signing and recording each set of field notes; and, as he had 
done no work in the field, it was held that he had no claim upon 
the plaintiff for that work. 

Was this ruling correct? In our opinion it was correct as be- 
tween the parties before the court, and as an adjudication upon the 
facts of this case. This is not a contest between the principal sur- 
veyor and his deputy as to their respective interests in the fees and 
perquisites of the office. 

The statute which prescribes the fees of surveyors gives them all 
to the county and district surveyors (R. 8., 2406). It does not even 
mention the deputies; and yet we think they are included in the 
general names as well as the principal surveyors. 

In the first place, the statute just quoted is almost a literal copy 
of the thirteenth section of the act of March 10, 1848, fixing the 
fees of office. Pasch. Dig., 3823. 

That section, like the present statute, overlooked the deputies and 
speaks of the surveyor only. But the first section of the same act 
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(Pasch. Dig., 3811) recognized the rights of deputy surveyors, as 
well as of the principals, to fees for the work done by them. 

From our earliest history the duties of these officers have been, to 
a considerable extent, under the direction of the commissioner of the 
general land office, and the work in the field has generally been done 
by the deputies. Peacock v. Hammond, 6 Tex., 544; Lewis v. Durst, 
10 Tex., 398. 

The statutes directing the appointment and prescribing the duties 
of deputy surveyors plainly show that they are still required to do 
the field work. R. S., arts. 3840-42. And we have no statute which 
makes it the duty of the principal surveyor to do such work. 

The act of December 20, 1837, provides that the county surveyor 
may do the work of a practical surveyor, and may also perform all 
the duties required of a deputy; but it does not require him to do 
so. This provision is copied into the Revised Statutes, art. 3843. 

If we turn now to the act regulating the fees of surveyors (R. §., 
2406), it is easy to see that, in the absence of any agreement on the 
subject, the fees for field work would properly fall to the deputy 
surveyor. 

It is not necessary, however, that we should express any opinion 
as to the relative rights of the two in a contest between themselves, 

In this case, however, as there was no agreement between the par- 
ties, and as the services of the deputy as well as the other expenses 
were paid for by the plaintiff, we do not think that the court erred 
in deciding against the claim of the defendant. 

The remaining points seem not of sufficient importance to demand 
a discussion. 

Our opinion is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted March 28, 1884.] 





Tue H. & T. C. R’y Co. v. Tue Srare or Texas. 
(Case Nov. 1810.) 


1, STATUTES CONSTRUED — PENALTY — RAILWAY coMPANY.— In a suit brought 
by the state against a railway company to recover a penalty, under art. 4250 
(Rev. Stat.). for failing to make an annual report to the comptroller of pub- 
lic accounts as required by art. 4249, Rev. Stat., the fact that the state has 
shown no special damage resulting from the failure of the company to 

make its report, affords no defense to the action, 
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Apprat from Harris. Tried below before the Hon. James Mas- 
terson. 

Suit on the relation of the attorney-general to recover a penalty 
of $1,000 under article 4250, Revised Statutes, for failing to make 
an annual report to the comptroller of public accounts, as required 
by article 4249, Revised Statutes. 

“The petition was filed December 27, 1881, and alleged the duty 
of appellant to make the report required of the operations of appel- 
Jant’s road for the year ending the 1st of October, 1881, and file it 
in the comptroller’s office by the 20th of the same month. 

It averred a failure on the part of appellant to make the report; 
and for this the penalty named in article 4250 was claimed. 

Appellant filed answer, under oath, admitting that it had not 
made and filed the report within the time required by law, but de- 
nied that its failure to do so was either wilful or negligent. In 
excuse for such failure, it alleged that its freight and passenger busi- 
ness was largely dependent upon its connections with other lines of 
road, both in and out of the state, and with lines extending through 
most of the states of the United States, including Oregon, California 
and the British possessions in the Canadas. That such report as 
the law required could not be made until appellant had received re- 
ports from all its connecting lines, and the same had been examined 
and found correct; and that it was impossible to obtain the data up 
to the Ist of October and verify it and make the report required by 
the 20th of the month by the exercise of the greatest diligence and 
the neglect of its usual business. 

It then avered that it did make and forward the report, and the 
same was received in the comptroller’s office, without objection, on 
the same day this suit was filed. 

That it was filed within a reasonable time after the close of the 
year, and had ever since remained on file; and that sixty to ninety 
days from the end of the year was a reasonable time within which 
to obtain from its connecting lines the information and data required 
to make up the report, and that in this instance it was impossible, 
for the want of said information and data not under or in its con- 
trol, for appellant to make and file the report within sixty days 
next after October 1, 1881. 

It set up that the state did not claim that the delay complained 
of was cither wilful or negligent, or that the state had suffered any 
loss or damage thereby; that time was not of the essence of the 
law’s requirement, but that the object was to furnish the state an- 
nually the information required in the reports, and if furnished 
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within a reasonable time after the 1st of October (considering the 
difficulties in procuring the information and data for the report), the 
object of the law was ‘accomplished Within its spirit. 

It insisted that the receipt and filing of the report by the © comp. 
troller, without objection, was a waiver of the state's right to insigt 
on the penalty claimed. 

To this answer appellee excepted generally, on the ground that 
the facts set up in the answer constituted no defense, and, specially, 
because the court had no power to declare the statute unreasonable, 

The court sustained appellee’s exceptions to so much of appellants 
answer as set up the unreasonableness of the time within which the 
report was required to be filed, and then rendered judgment for the 
penalty claimed. 


Baker, Botts & Baker, for appellant, cited: M uryland v. B. & O, 
R. R. Co., 3 How., 552; Etter v. T. & P. R. R. Co., vol. 2. No. 234, 
357, Tex. Law Journal; Underwood v. Russell ef a/., 4 Tex., 175; 
Hamilton v. Ward, 4 Tex., 357; Smith v. Perry, 18 Tex., 510; 3 
Stew. & Porter (Ala.), 42; 1 Litt. (Ky.), 253. 


James C. Burts, Assistant Attorney-General, and J. C. Oliver, 
County Attorney, for the state. 


West, Associate Justice.— The evidence discloses, and it is im 
fact admitted on all hands, that the appellant failed to comply with 
the provisions of the Revised Statutes, art. 4249, requiring it to 
make its report annually, within the time specified in the statute, 

It is set up, however, by way of defense, that the report so re- 
quired was, in fact, filed in the comptroller’s office shortly after the 
time fixed by the law. The law required it to be filed on the 20th 
of October, and it was in fact filed in the December following. 

It was further answered that no injury resulted to the appellee, 
or to any one else, from the delay, which, it is alleged, was unavoid- 
able. Furthermore, that the report when made was entirely satis- 
factory in its character, and was received and filed by the proper 
authorities of the state. Such a defense, in a suit of this kind insti- 
tuted by the state, cannot be heard. 

The legi slature, in so many terms, without any limitation or ex- 
ception, has required the report to be filed w ithin a certain specified 
period of time. If this is not done, it declares without qualifica- 
tion, and in the most explicit terms, that the penalty (Rt. S., art. 
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It is no answer to a suit by the state for such penalty for the de- 
linquent corporation to say, in response to such judicial demand, 
that while the failure to comply with the law is admitted, no re- 
covery can be had unless the state can show that it has been in some 
manner damaged by such failure or delay of such corporation in 
making the required report. There is no pretense that the act in 
question is unconstitutional. 

Nor is it contended that the legislature did not have the power to 
enact the law now under consideration. Nor is it alleged to be 
harsh or unreasonable in its requirements. 

Such being the case, we are aware of no authority in this or any 
court to declare such law void, and in effect to repeal or annul it, 
by refusing to execute it, except in such cases as are, in the judgment 
of the court, proper ones for its enforcement. 

So long as the law remains on the statute book, it is the office of 
the judicial department to enforce it. Our duty is not ‘to inquire 
into its wisdom, or the difficulty that appellant experienced in 
attempting to comply with it, but to enforce it just as we find it to 
exist. Cooley’s Const. Lim. (5th ed.), top pp. 201, 202, marginal pp. 
168, 169, notes 1 and 2, with cases there cited; Sedgwick on the Con- 
struction of Const. & Stat. Law (2d ed., Pomeroy’s), top pp. 179, 180, 
and notes, and cases there cited. See, also, on the construction of 
statutes, the case of Laughter vw. Seela, 59 Tex., 185, 186. 

If, however, the merits of the special defense set up could be 
inquired into, we do not think it furnishes a sufficient reason for the 
failure of the appellant to discharge the plain duty enjoined upon it 
by law. 

The judgment of the district court is affirmed. 

AFFIRMED. 

[Opinion delivered March 25, 1884.] 





W. J. Jones v. R. F. Georae. 
(Case No. 1756.) 


1, WaRRANTY.— A planter engaged in raising cotton purchased from a drug- 
gist an article known as ‘“ Paris Green” for the known purpose of killing 
cotton worms, though it was not shown that the seller warranted that the 
article would accomplish that purpose. Held: 

(1) Though technically no warranty existed, there was an implied contract 
that the seller sold and delivered an article of the kind contracted. 

2) A warranty is an express or implied statement of something which a 
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party undertakes shall be a part of a contract, and, though a part of a con- 
tract, collateral to the express object of it. 

(3) While the rights of parties who buy under an express or implied war. 
ranty as to the thing sold, and of those persons who contract for one thing 
and another is delivered to them, in reference to their remedy, in some Boag 
spects may differ, yet, when the thing received has been consumed in tegt. 
ing it, and rescission has become impracticable, the relief is the same 
whether the action be on a warranty or on a breach of the contract, 

2. SAME.— It was known to the druggist that the purchaser desired to buy 
‘* Paris Green ” and to apply it to prevent the destruction of his cotton crop 
by worms, but it was not shown that the druggist did not honestly believe 
that he was selling and delivering the thing which he contracted to sell, or 
that the buyer had any idea that he was receiving in the purchase anything 
else. The article delivered was not “ Paris Green,” and on being applied to 
the cotton crop failed to destroy the worms, and the crop was destroyed by 
them. There was evidence tending to show that ‘* Paris Green ” would have 


= 


See ee 


Lee Se Sg ee 


destroyed the worms. In an action for damages against the druggist for 
the value of the crop destroyed, held: 

(1) If the contract was made for the express purpose of avoiding a loss 
likely to occur from a known natural cause, which could be controlled and 
avoided ; and if this was known to the contracting parties, and that compli- 
ance with the contract by delivering genuine ** Paris Green” would have pre- 
vented the injury by destroying the thing which immediately inflicted it, 
then the breach of such a contract must be regarded, within the meaning of 
the law, as the direct cause of the injury, for which the druggist would be 
liable. 

(2) In such case there is an immediate and natural relation between the 
act complained of and the injury, without the intervention of any other 
independent cause; for a cause which is subject to control, and is contem- 
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plated by the parties looking to its avoidance and control, cannot be said to 
be an ‘‘ independent cause.” 

(3) An act is the proximate cause of an injury when the injury is the 
natural and probable consequence of the negligence or wrongful act, and 
which, in the light of attendant circumstances, should have been foreseen 
(following Milwaukee, etc., R. Co. v. Kellogg, 94 U. S., 475). 

(4) What is the proximate cause of an injury is ordinarily a question for 
the jury, and is not a question of science or legal knowledge. 

(5) Where civil injury has resulted from a breach of contract or from a 
tort, and the elements of fraud, oppression, malice or gross negligence are 
absent, the law gives only compensation for the actual loss sustained. 

(6) The damages which a party may recover on a breach of contract are 
those which are incidental to and are caused by the breach, and may reason- 
ably be supposed to have entered into the contemplation of the parties at 
the time of the contract (following 13 La., 404). 

(7) In the case stated, the liability of the druggist was as broad under a 
breach of contract as if he had expressly warranted the substance which 
he delivered to be ‘‘ Paris Green.” 

(8) The breach of the contract, if it resulted in the loss of the cotton crop, 
must be deemed the proximate cause of the loss,‘and the measure of dam- 
ages would be the value of the crop as it stood, just before it was destroyed 
by the worms, with the cost of the compound used, and the further cost of 
its preparation and application to the cotton, with interest on the money 
thus expended added. 
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(9) Notwithstanding the breach of the contract, no recovery could be had 
for any loss which the planter might have avoided with ordinary care and 
reasonable expense (following State ex rel. v. Powell, 44 Mo., 486; Davis v. 
Fish, i G. Greene, 406, and other cases cited). 

3, ACTION ON CONTRACT.— When a right or duty is created wholly by contract, 
it can only be enforced between the contracting parties or their privies; cit- 
ing McDonald v. Snelling, 96 Mass. (14 Allen), 294. 

4, CASES REVIEWED.— Goodloe v. Rogers, 10 La. Ann., 631; Lobdell v. Parker, 
8 La., 328; Benton v. Fay & Co., 64 IIL, 417; Wolcott, Johnson & Co, v. 
Mount, 36 N. J. L., 266; Passinger v. Thorburn, 34 N. Y., 634; Ferris 
v. Comstock & Co., 33 Conn., 513; Schutt v. Baker, 9 Hun, 556; Milburn v. 
Belloni, 39 N. Y., 53; Houser v. Pearce, 13 Kan., 106; Hitchcock v. Hunt, 
28 Conn., 343, and other cases, reviewed. 


Arpreat from Galveston. Tried below before the Hon. W. H. 
Stewart. 

W. J. Jones brought suit against R. F. George to recover on a 
breach of warranty. The petition alleged that, in the year 1873, 
appellant was a farmer, engaged in growing Sea Island cotton on 
his farm, in the county of Galveston; that he had planted and culti- 
vated about one hundred and sixty acres of land in cotton on his 
farm; that about the month of July, 1273, his cotton was clear of 
grass and weeds and in a high state of cultivation, and heavily 
fruited with bolls and blooms, when the cotton worm began to 
make its appearance in the same; that appellee George was a drug- 
gist, engaged in that business in the city of Galveston. That appel- 
lant had been informed by appellee and others that the cotton worm 
might be destroyed and cotton saved by the use of * Royall’s Patent 
or Receipt for Killing Worms,” the principal ingredient of which 
was “Paris green;” that appellee informed him that he had the 
pure Paris green; that appellant, with a view of experimenting 
with Paris green to ascertain its effects upon the cotton plant, in 
the month of June, 1873, purchased of appellee a small quantity 
of what he, appellee, represented as Paris green, and applied it to 
the growing plant on his farm, and became satisfied that its appli- 
cation would not injure it; that this experiment was made long 
before the cotton worm made its appearance; that appellant, imme- 
diately after that experiment, applied to appellee for Paris green 
for the purpose of using the same in destroying the cotton worm, 
and so informed the appellee at the time of the purchase; that 
appellee sold to appellant one hundred and twenty-four pounds of 
an article or drug which he warranted to be genuine Paris green, 
but which was not Paris green, but some other harmless drug; that 
in July, 1873, the cotton worms made their appearance in appel- 
lant’s said cotton, and, before they had done any damage, appellant, 
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at great trouble and expense of labor and material, to wit, in the 
sum of $218.60, applied the article sold as Paris green to the grow- 
ing cotton and worms on his farm, in accordance with Royall’s 
patent or receipt. That appellant applied it to one hundred and 
twenty-four acres of his cotton in such a manner, to wit, according 
to Royall’s patent or receipt, as would have destroyed the cotton 
worms and saved the cotton if the article sold him by appellee had 
been genuine Paris green; that the article was not Paris green, but 
some other harmless drug, and that it wholly failed to destroy the 
cotton worm; and that, notwithstanding its application, one hundred 
and twenty-four acres of appellant’s cotton was wholly destroyed by 
the cotton worms; that the cotton was of the value of $125 per acre 
at the time of its destruction; that appellant was a farmer, wholly 
unacquainted with drugs, and particularly Paris green, and in his 
purchase relied entirely on the representations of appellee as to the 
genuineness of the article sold him; that if the article sold by appel- 
lee had been genuine Paris green, it would have destroyed the 
cotton worm without injury to the cotton; that it was not Paris 
green; that, by reason of all of which, appellant lost one hundred 
and twenty-four acres of his said cotton, worth $125 per acre. Ap- 
pellant sues for $20,000 damages. 

The appellee filed general and special demurrers, which were sus- 
tained by the court below, the cause appealed to the supreme court, 
and at its Galveston term, 1882, the case was reversed and re- 
manded. See Jones v. George, 56 Tex., 149. The appellee filed 
general and special denial. Verdict and judgment for plaintiff for 
$393.25, the same being for the bill of $218.60 for labor and mate- 
rial, with interest. 

The following was assigned as error: 

2. That the court erred in giving the following charge asked by 
the defendant: “Seventh. Plaintiff is not entitled to recover what 
would have been the value of his crop had not the worm destroyed 
it, nor its value at or before its destruction.” 


Geo. P. Finlay, for appellant, cited: Ev. W. C. Jones, p. 47; 
Ev. W. J. Jones, p. 52; Dunklin’s Ev., p. 53; Godsey’s Ev., p. 525 
Tanner’s Ev., p. 56; Seymour’s Ev., p. 58; Mucklevoy’s Ev., p. 60; 
Cook’s Ev., p. 62; Harvin’s Ev., p. 65; Patchett’s Ev., p. 78; Roy- 
all’s Ev., p. 71; Jones v. George, 56 Tex., 149; S. & E. T. Railway 
Co. v. Joachimi, 58 Tex., 452; Texas & St. Louis R. Co. v. Young, 
Tyler term, 1883 (60 Tex., 201); Texas & Pacific R’y Co. v. Durrett, 
57 Tex., 53. 
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0. L. Cleveland, for appellee, cited: 2 Kent’s Com., 478; 1 Hil- 
liard on Con., sec. 42, p. 92, and sec. 49, p. 99; 1 Pars. on Con., 
577, 584 and notes; Chandler v. Lopuz, 2 Crooke, p. 27; Barnard v. 
Kellogg, 10 Wall., 359; Deming v. Foster, 42 N. I1., 165; Brantley 
y. Thomas, 22 Tex., 270; McClung v. Kelly, 21 Iowa, 508; Port 
Carbon Co. v. Graves, 68 Pa. St., 149; Omerod v. Hutto, 13 M. & 
W.; Cooper v. Newman, 45 N. IL, 339; Sedgwick on Damages, 
p. 71; 5. & E. T. I’y v. Joachimi, 58 Tex., 459; T. & T. R’y Co. w. 
Durrett, 57 Tex., 53; Texas & St. Louis R. Co. v. Young, Tyler 
term, 1883 (60 Tex., 201); Wright ». Davenport, 44 Tex., 164; Cal- 
vit v. McFadden, 13 Tex., 324; De la Zerda v. Korn, 25 Tex. Sup., 
188; Scranton v. Tilley, 16 Tex., 185. 

Srayron, Associate Jusrice.—It is not pretended that the seller 
warranted the article sold to be such a substance as would ac- 
complish the purpose desired by the buyer; but it is certainly true 
that he sold and delivered it as and for “ Paris green;” that it was 
for this the parties mutually contracted, and that the delivery of 
something else was not a compliance with the contract, it not being 
shown that the purchaser bought the substance delivered, taking 
upon himself not only the risk of quality, which is the matter to 
which warranty applies, but also of kind. It is evident that the 
buyer relied on and trusted the representation of the seller. 

If the article delivered had been “ Paris green,” but of an inferior 
quality, then the question would arise, the seller knowing for what 
purpose it was bought, whether there was an implied warranty in 
the sale of such an article, for such a known purpose, that the 
article delivered should be of a quality necessary to accomplish the 
purpose which a good quality of “ Paris green” would accomplish, 
in the matter in which the buyer intended to use it. 

That, however, is not this case. The appellant contracted to buy, 
and the appellee contracted to sell and deliver, “ Paris green,” and 
not some other substance; but “chrome green,” a substance not 
having the properties of “Paris green,” though resembling it in 
appearance, was delivered. 

In such cases, technically, no warranty arises, but there is an im- 
plied contract that the thing sold and delivered is of the kind which 
the parties contract with reference to. 

Speaking upon this subject an elementary writer says: “A good 
deal of confusion has arisen in many of the cases upon this subject 
from the unfortunate use of the word warranty. Two things have 
been confounded together. A warranty is an express or implied 
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statement of something which a party undertakes shall be part of 
a contract, and, though part of the contract, collateral to the express 
object of it. 

“But in many of the cases the circumstance of a party selling g 
particular thing by its proper description has been called a wax: 
ranty, and the breach of such a contract a breach of warranty; but 
it would be better to distinguish such cases as a non-compliance with 
a contract which a party has engaged to fulfil; as if a man offers 
to buy peas of another and he sends him beans, he does not per. 
form his contract; but that is not a warranty; there is no warranty 
that he should sell him peas; the contract is to sell peas; and if he 
sells him anything else in their stead it is a non-performance of it.” 

Jenjamin on Sales, 600, and cases cited in notes; Pollock’s Prinei- 
ples of Contracts, 465; Story on Contracts, 1079, and cases cited; 
2 Sutherland on Damages, 411, and cases cited in note 1. 

While the rights of parties who buy under an express or implied 
warranty as to quality of thing sold, and of those persons who con- 
tract for one thing and another is delivered to them, in reference te 
remedy in some respects may differ, yet, when rescission has become 
impracticable, when the thing delivered has been consumed in test- 
ing it, it would seem, whether the action be on a warranty or 
breach of contract, the relief would be the same. 

The liability of the appellee, under the facts in evidence, is as 
broad as though he had warranted the substance delivered to be 
“Paris green.” The measure of that liability, and the extent to 
which it might be affected by the failure of the appellant to use due 
care to avoid injury to himself from the appellee’s breach of con- 
tract, are matters for after consideration. 

In Wolcott, Johnson & Co. v. Mount, 36 N. J. Law, 266, the rule 
is thus stated: “The right to repudiate the purchase for the non- 
conformity of the article delivered to the description under which 
it was sold is universally conceded. That right is founded on the 
engagement of the vendor by such description that the article de- 
livered shall correspond with the description. The obligation rests 
upon the contract. Substantially the description is warranted. It 
will comport with sound legal principles to treat such engagements 
as conditions in order to afford the purchaser a more enlarged 
remedy by rescission than he would have on a simple warranty ; but 
when his situation has been changed, and the remedy, by repudia- 
tion, has become impossible, no reason supported by principle can 
be adduced why he should not have upon his contract such redress 
as is practicable under the circumstances. In that situation of 
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affairs the only available means of redress is by an action for dam- 
ages. Whether the action shall be technically considered an action 

on the warranty, or an action for the non-performance of a contract, 

is entirely immaterial.” 

There is nothing in the record to indicate that the appellee did 
not honestly believe that he was selling and delivering the thing 
which he contracted to sell and deliver, nor to indicate that the 
appellant had the slightest idea that he was receiving anything else 
under his contract. 

The purpose to which the appellant desired to apply the thing 
bought was known to the seller. It was known that the appellant 
desired to use it to prevent the destruction of his cotton crop by an 
unintelligent agency, produced by natural causes, which for years 
past had proved highly destructive, and which, in the natural order 
and course of things, might be expected from year to year, unless 
in some way destroyed, to re-appear and repeat the ravages of 
former years. 

It was believed that by the use of “Paris green” in a given 
method the cotton worm could be destroyed and the cotton crop 
saved; but the success of this method remained to be tested by ex- 
perience; and however the measure of the liability of the appellee 
may be fixed, his liability for more than the price paid for the thing, 
with interest on that price, depends on whether, if the article he de- 
livered had been what he represented it, its application would have 
prevented the loss of the crop of the appellant in whole or in part. 

In cases of this character there is great difficulty in determining 
the true measure of damages; this difficulty has been felt by courts 
at all times, and largely results from the difficulty of applying in all 
cases the maxim: “In law, the immediate, not the remote, cause of 
any event is regarded.” 

In some cases, seeking to find a solution of the difficulty, resort 
has been made to subtle distinctions and refinements applicable 
rather to theoretical discussions of cause and effect than to the con- 
sistent and possible administration of justice in the every-day affairs 
of life, which but seeks to deal with human action, and to fix and 
enforce the rights of persons in reference to injuries which have re- 
sulted from one to another by direct act, or from agencies not intel- 
ligent, which have been put in motion or directed.by an intelligent 
will, without which such agency would not have proved hurtful; or, 
where injuries have resulted from the failure of one to restrain or 
prevent such unintelligent agencies from acting to the hurt of another, 
when it was the duty of such person, by contract or otherwise, he 
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having the power, to do some act by or through which such agen- 
cies would be prevented from doing the act from which the injury 
directly comes. } 

No one can be made responsible for injuries done by storm, tem. 
pest, lightning or the irruption of millions of devouring insects, 
by which houses, crops and other property may be destroyed, if he 
has in no way directed or controlled such agencies, nor failed to do 
some act which, by contract ‘or otherwise, he was bound to do, by 
which injury would have been avoided; if, however, a person was 
bound by contract to have performed an act, which he failed to do, 
and which if done would have prevented the injury, should not the 
injury and consequent loss be referred rather to the breach of con- 
tract, than to the act of God or accident, which all injuries not re- 
sulting from the act of an intelligent mind are, unless they are in 
some way influenced by the laches or wrong of a responsible human 
agency ¢ 

It may be said that it is not enough to entitle a party to recover 
damages for breach of contract to show that without the breach of 
contract relied on the injury would not have been received, when 
the injury results from an unforeseen and unexpected cause, or from 
a cause which no reasonable human exertion could counteract; but 
if it appears that the contract was made for the express purpose of 
avoiding a loss likely to occur from a known natural cause, which 
could be controlled and avoided; that this was known to the con- 
tracting parties, and that compliance with the contract would have 
prevented the injury by destroying the thing which immediately 
inflicts it, then it is believed that the breach of such a contract 
must be said, within the meaning of the law, to be the direct cause 
of the injury. 

In such case there is “an immediate and natural relation between 
the act complained of and the injury without the intervention of 
other independent cause;” for a cause which is subject to control 
and contemplated by the parties to a contract, looking to its avoid- 
ance or control, cannot be said to be an “independent cause.” 

As was said in Milwaukee, etc., R’'y Co. v. Kellogg, 94 U.S, 
475: “It is generally held, that, in order to warrant a finding that 
negligence, or an act not amounting to wanton wrong, is the proxi- 
mate cause of an injury, it must appear that the injury was the 
natural and probable consequence of the negligence or wrongful 
act, and that it ought to have been foreseen in the light of the at- 
tending circumstances. . . . We do not say that even the 
natural and probable consequences of a wrongful act or omission 
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are in all cases to be chargeable to the misfeasance or nonfeasance. 
They are not where there is a sufficient and independent cause 
operating between the wrong and the injury. In such case, the 
resort of the sufferer must be to the originator of the intermediate 
cause. Dut when there is no intermediate efficient cause, the 
original wrong must be considered as reaching to the effect, and 
proximate to it. The inquiry must, therefore, always be whether 
there was any intermediate cause disconnected from the primary 
fault, and self-operating, which produced the injury. Here lies 
the difficulty. But the inquiry must be answered in accordance 
with common understanding.” 

* The true rule is, that what is the proximate cause of an injury 
is ordinarily a question for the jury. It is not a question of science 
or Jegal knowledge. It is to be determined as a fact, in view of the 
circumstances of fact attending it.” 

Can a cause be said to be “sufficient,” “independent,” or “ inter- 
mediate efficient cause,” if it be one which might have been con- 
trolled by means contemplated and contracted for, in such sense as 
to relieve a party from liability, by whose own nonfeasance or mis- 
feasance the intermediate destroying agency is permitted to exist, 
if performance with his contract would have destroyed it? See, 
also, Wharton on Negligence, 85-156. 

In this case there is evidence tending to shoW that, if the sub- 
stance delivered by the appellee to the appellant as * Paris green,” 
which was the substance which he sold and contracted to deliver, 
had been that substance, its use, under the formula and manner 
used, would have protected the cotton from destruction by the 
worms. Whether it would have done so was a question for the 
jury. 

The parties evidently contemplated a favorable result from the 
use of “ Paris green” in the manner proposed, as did they the prob- 
able partial or total destruction of the cotton crop if some means 
were not adopted by which the worm could and would be destroyed ; 
and the vice which defeated the result contemplated by both parties 
was in the thing delivered; no intermediate agency except that 
which the thing sold was intended to destroy contributed to the 
loss. 

Cases and authorities bearing on the question of proximate and 
remote cause will hereafter be presented in connection with the 
question of measure of damage, which are so intimately connected 
as to make the same authorities applicable to both questions. 

On the trial of this cause, evidence having been offered tending 
VoL, LXI— 23 
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to show that, if “Paris green” had been delivered to the appellant 
in accordance with the contract, its application to the cotton in 
manner contemplated, as was applied the substance delivered, would 
have destroyed the worms which subsequently destroyed the cotton. 
The appellant then proposed to prove the value of the cotton as it 
stood before destroyed by the worms, which was objected to on the 
ground “that the value of the cotton did not constitute an element 
of actual damage in the case.” This, together with the giving of 
a charge announcing in substance the same principle or rule, is as- 
signed as error. 

In all cases of civil injury resulting from breach of contract or 
from tort, with the exception of cases of tort in which the elements 
of fraud, oppression, malice or negligence so gross as to raise the 
presumption of malice, or reckless indifference to duty, in which 
juries have a discretion to award damages termed exemplary, the 
law gives, as near as may be done, compensation for the actual loss 
sustained. 1 Sedgwick on Damages, 34, 45, 91, 125; 1 Sutherland 
on Damages, 19, 20, 21, 159; Hadley v. Baxendale, 9 Exch., 341; 
Wolcott, Johnson & Co. v. Mount, 36 N. J. Law, 270. 

Except as thus limited there is no practical difference in the rules 
for the determination of the measure of damages between cases 
arising on breach of contract and upon tort. 1 Sedgwick, 34, note 
(a), 129, note (4), 128, note (4), 131; Field on Damages, sec. 272; 
1 Sedgwick, 217, note (a), and cases cited. 

In actions based on either of these grounds the offending party is 
liable for the injury direct, although the damage may not have been 
in contemplation of the parties; and they are also further liable for 
such loss as would, in the ordinary or usual course of things, result 
from the breach of contract or tort, for the contract is supposed to 
have been made and broken, or the tort committed, in contempla- 
tion that the injury will thereby likely result. 

The rule, largely drawn from the civil law, as laid down and fol- 
lowed by the English courts in the case of Hadley v. Baxendale, 9 
Exch., 341, is thus stated: “ We think the proper rule in such a case 
as the present is this: Where two parties have made a contract 
which one of them has broken, the damages which the other ought 
to receive, in respect of such breach of contract, should be either 
such as may fairly and substantially be considered as arising natur- 
ally, z. ¢., according to the usual course of things, from such a breach 
of contract itself, or such as may reasonably be supposed to have 
been in the contemplation of both parties at the time they made the 
contract, as the probable result of the breach of it. Now, if the 
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special circumstances under which the contract was actually made 
were communicated by the plaintiff to the defendant, and thus 
known to both parties, the damages resulting from the breach of 
such a contract which they would reasonably contemplate would be 
the amount of injury which would ordinarily follow from a breach 
of contract under these special circumstances so known and com- 
municated. Dut, on the other hand, if these special circumstances 
were wholly unknown to the party breaking the contract, he, at the 
most, could only be supposed to have had in his contemplation the 
amount of injury which would arise generally, and in the great 
multitude of cases, not affected by any special circumstances, for 
such a breach of contract. For had the special circumstances been 
known, the parties might have expressly provided for the breach of 
contract by special terms as to the damage in that case, and of this 
advantage it would be very unjust to deprive them. The above 
principles are those by which we think the jury ought to be guided 
in estimating the damages arising out of any breach of con- 
tract.” 

This rule has been applied substantially in many cases by the 
courts in America, and in the case of Calvit v. McFadden, 13 Tex., 
326, the spirit of the rule was thus announced by Wheeler, J.: “The 
difficulty, if not impossibility, of laying down any precise and 
definite rule of general application in respect to what may be re- 
coyered as consequential damages, is shown by Mr. Sedgwick in his 
review of the cases upon this subject in his treatise upon the Measure 
of Damages. He quotes the language of the supreme court of 
Louisiana, that ‘the damages which a party may recover on the 
breach of a contract are those which are incidental to and caused 
by the breach, and may reasonably be supposed to have entered 
into the contemplation of the parties at the time of the contract’ 
(13 La., 404); and this, he concludes, is the clearest and most 
definite line that can be drawn in respect to such damages. . . . 
And to apply the rule of the Louisiana court, whigh seems free from 
objection, it must have appeared also that the loss was incidental to 
and caused by the breach of the contract, and was such as may 
reasonably be supposed to have entered into the contemplation of 
the parties contracting.” 

In the last edition of Mr. Sedgwick’s work on the Measure of 
Damages, 104, 122, he adopts the rule thus stated by the Louisiana 
court as “ perhaps the clearest and most definite rule that can be 
framed in this perplexing matter.” 

The rule in Louisiana seems to be established by the code of that 
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state (1 Sedgwick, 103; Williams v. Barton, 15 La., 410); and it 
and its modifications are taken from the Code Napoleon, 1149, 1150, 
which in turn are taken from Pothier on Obligations, Nos. 159, 160, 
who asserts that the rule is as old as the Roman law. 

We believe this to be a correct rule, and, tested by it, what is 
the liability of the appellee? 

That he would be liable for the direct injury, 7. e., the difference 
between the value of the thing sold and the value of the thing de- 
livered, is not questioned; but it is claimed that he is not liable for 
the value of the crop as it stood, as consequential damages, even if 
but for his breach of contract the crop would not have been de. 
stroyed. 

We feel deeply the difficulty of the question, and believe that the 
same may be most correctly and more satisfactorily solved by an 
examination of the question in the light of adjudged cases, which, 
at the risk of extending this opinion to too great length, we will 
refer to. 

In the case of Goodloe v. Rogers, 10 La. Ann., 631, the plaintiff 
had contracted to erect and put in operation on the plantation of 
the defendant a sugar mill, which the court found, in contemplation 
of the parties, was to be put in operation in time to take off the 
defendant’s crop of sugar for the year 1849, and the suit was to re- 
cover the cost of erection. It was found under the defenses to the 
action that the contract was not complied with, and that from de- 
fects in the machinery and its mode of erection it was not sufficient 
to work up the cane, in consequence of which the defendant was 
compelled, owing to delay thus caused, to windrow his crop to pre- 
serve it from the frost, by reason of the delay caused by the plaintiff's 
failure to comply with his contract, which delay caused a deficiency 
in sugar, estimated by witness at from ten to forty per cent. of the 
crop. It further appeared that the delay caused the defendant to 
have to employ extra hands. The court held that the loss of crop 
and costs of extra,hands were the natural and proximate results of 
the failure of the plaintiffs to comply with their contract, and that 
damages based on those losses were recoverable. 

The case of Lobdell v. Parker, 3 La., 328, though not based on 
identical facts with the case above stated, in principle presented the 
same legal questions, and was decided in the same way. The case 
of Rugely v. Goodloe, 7 La. Ann., 296, is a like*case to the two 
preceding, and was decided the same way. 

In Benton v. Fay & Co., 64 Ll. 417, it appeared that the plaintiff 
bought a selected planing machine from the defendants, which was 
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to be sent to him when he should direct it by letter. Ile directed 
the machine to be sent, and the defendants refused. 

On tbe trial the plaintiff offered to prove that he had erected a 
building and put in a steam-engine and shafting, at an expense of 
£5,000, with a view to the use of this machine; that the defendants 
had notice of this when the contract was made, and that it all lay 
idle for thirty-five days in consequence of the breach of contract. 

This evidence was rejected in the court below, and on appeal 
the court said: “It should have been admitted, and that the plaint- 
if should have been allowed to show what would have been a fair 
rent for the use of the building and machinery, if in running order, 
during the time they lay idle in consequence of the refusal to de- 
liver the machine.” 

It has been held in many cases where seeds of a given family 
were sold and represented to be seeds of a given genus of that 
family, which would, in their natural development, produce crops of 
greater value than would other seeds of the same family but of 
different genus, that the purchaser was entitled to recover as dam- 
ages not simply the difference between the value of the seeds de- 
livered and those for which the parties contracted, but the difference 
between the value of the crop raised with the seeds delivered and 
the value of the same quantity of crop of the more valuable 
genus. 

The following are cases of this sort: Wolcott, Johnson & Co. ». 
Mount, 36 N. J. Law, 262; Passinger v. Thorburn, 34 N. Y., 63 
Van Wyck v. Allen, 69 N. Y., 62; White v. Miller, 71 N. Y., 118; 
Flick v. Wetherbee, 20 Wis., 392; Randall v. Roper, 96 Eig. Com. 
Law, 82. 

In Ferris v. Comstock & Co., 33 Conn., 513, which arose on sale 
of onion seed warranted “fresh, genuine and such as would grow,” 
it was not. questioned that loss resulting from breach of the contract, 
in that the seed would not germinate and grow, would entitle the 
purchaser to damages other than the money paid for the seed, with 
interest; but it was held that the true measure of damage was the 
value of the labor expended in planting the seed and the sum paid 
for the seed, with interest on the several amounts. 

In this case it does not appear whether the plaintiff procured other 
seed after finding out the defect or not, nor whether he might have 
done so and therewith have raised a crop. 

In Schutt v. Baker, 9 Ilan, 556, hop roots represented to be female, 
or bearing roots, were sold, many of which proved to be male, or non- 
bearing roots, and it was held that the difference in the value of the 







































358 JONES V. GEORGE. [Galv. Term, 








Opinion of the court. 





—————___., 


crop which might have been raised had the roots been as represented, 
and that produced, was the true measure of damage. 

In Milburn ». Belloni, 39 N. Y., 53, coal dust was sold, to be used 
in the manufacture of brick, with a warranty that it was free from 
soft coal dust; the seller being informed that if mixed with soft coal 
dust it would destroyed the bricks proposed to be manufactured. On 
breach it was held that the seller was liable for such injury as re 
sulted from the use of the coal dust which contained soft coal dust; 
and in that case Passinger v. Thorburn was approved, as were some 
English cases which will be referred to. 

In Houser v. Pierce, 13 Kan., 106, the defendant, it appears, had 
contracted to cut, bind and stack certain oats for the plaintiff, and 
failed to do so, whereby they were lost; and an instruction to the 
effect that if the plaintiff, after using all reasonable care to prevent 
it, lost his crop of oats by reason solely of the failure of the defend- 
ant to perform his contract, then he was entitled to recover the 
amount of such loss, was held to be correct. 

In Hitchcock v. Hunt, 28 Conn., 343, one person sold to another 
pork in barrels by contract, in which he warranted the barrels not 
to leak. They did leak; and it was held that if, without knowledge 
of the defective character of the barrels, the purchaser had suffered 
the pork to remain in them fora reasonable time, and it had been 
spoiled by the leakage, that he could have recovered the value of 
the pork. It, however, appeared in the case that the defect became 
known to the buyer in time to have procured other barrels and re- 
packed the pork, which seems to have been the usual and _ proper 
course in such cases, by which the loss could have been avoided; 
and it was held that the buyer was only entitled to recover what he 
would have been compelled to pay for new barrels and for the re- 
packing of the pork in them. 

In Richardson v. Chynoweth, 26 Wis., 660, one person hal con- 
tracted to furnish another with certain stock and material in time 
to be used in his business at an approaching state fair, and with 
direct reference to the increased trade expected on that occasion. 
It was alleged that the seller failed to comply, and that the pur- 
chaser, to the knowledge of the seller, was unable otherwise to obtain 
the goods, and it was held that the purchaser was not restricted to 
the difference in the contract and market price, but could recover 
such other damages as could be shown reasonably to have resulted 
from the failure of the seller to comply with the contract. 

In Smeed v. Foord, 1 E. & E., Q. B., 602, it appeared that the de- 
fendant contracted to deliver to plaintiff, a farmer, a threshing ma- 
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chine within three weeks. It was plaintiff's practice, known to the 
defendant, to thresh wheat in the field, and send it thence direct to 
market. At the end of three weeks plaintiff’s wheat was ready in 
the field for threshing; and on plaintiff's remonstrating at the 
delay in the delivery of the machine, defendant several times as- 
sured him it should be sent forthwith. Plaintiff, having unsuccess- 
fully tried to hire another machine, was compelled to carry home 
and stack the wheat, which, while so stacked, was injured by rain. 
The machine was afterwards delivered and paid for. The wheat 
was then threshed; and it was found necessary from its deteriora- 
tion by the rain to kiln-dry it. When dried and sent to market, it 
sold for a less price than it would have brought had it been threshed 
at the time the machine should have been delivered, the market 
price in the meantime having fallen. It was held, in an action by 
the buyer of the machine, that he was entitled to recover the ex- 
penses of stacking the wheat; such loss as arose from the deteriora- 
tion of the grain by rain; and also the expense of drying it in the 
kiln, but recovery for decline in market price was refused. 

In this case all the judges held the rule in Hadley v. Baxendale 
to be applicable. 

In the case of Prosser v. Jones, 41 Iowa, 674, the defendant had 
contracted to thresh the plaintiff's wheat, timothy, oats and flax at 
such time as plaintiff might request it, after four days’ notice was 
given. The facts from which loss resulted from the defendant’s 
failure to comply with the contract were in principle the same as 
in the case of Smeed v. Foord, but it was held that the damage was 
too remote. 

The case of McCormick & Bro. ». Vanatta, 43 Iowa, 389, pre- 
sented facts involving the same questions — of liability on contract, 
remoteness of cause and measure of damage —as the cases last men- 
tioned, and in principle, except in so far as the failure of the party 
asserting damage to use care to avoid injury may affect the ques- 
tion, stands on the same ground; but the court held that the dam- 
age was too remote. 

In Randall v. Newson, 2 L. R., Q. B. Div., 102, it appeared that 
the plaintiff bought from the defendant a pole for his carriage. 
In using the carriage the horses swerved, and the pole broke, and 
the horses were injured, and it was held by the court that it should 
have been left to the jury whether the injury to the horses was or 
was not the natural consequence of the defect in the pole. 

In Hobbs v. Davis, 30 Ga., 423, it appeared that the owner of a 
slave hired it to another for a year, for the purpose of working ina 
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crop which was subsequently planted and growing, when in the 
month of May the owner withdrew his slave, whereby the crop was 
lost. The court held that in such case the measure of damage 
should be the hire of the slave, the rent of the land, and all the ex. 
penses incurred and actual loss sustained by the misconduct of the 
defendant, rather than the conjectural value of such a crop as 
might have been made. 

French v. Vining, 102 Mass., 135, was a case in which the owner 
of a lot of hay on which white lead had been spilt, carefully at- 
tempted to separate that part which the poison had reached from the 
residue, and thought he had done so, after which he sold under cir- 
cumstances such as indicated that he knew it would be fed, a 
portion of that which he believed to be free from the poisonous 
substance, and a cow to which it was fed died from its effects, and 
it was held that the seller was liable for her value. 

The cases of Wintz v. Morrison, 17 Tex., 382; Mullett v. Mason, 
1L. RC. P. Cases, 559; Smith v. Green, 1 L. RC. P. Div., 92; 

dradley v. Rea, 96 Mass. (14 Allen), 20; Wheeler v. Randall, 48 IL, 
182; Packard v. Slack, 32 Vt., 10; Sherrod v. Langdon, 21 Ia., 518; 
Rose v. Wallace, 11 Ind., 112, are all cases in which domestic ani- 
mals were sold under warranty of soundness; misrepresentation as 
to their soundness, or concealment of the fact that they were 
affected with contagious diseases; and in trover it was held that the 
seller was responsible to his vendee for all such actual damage, 
whether direct or consequential, as resulted from the diseased ani- 
mals, and that this embraced not only such damage as resulted 
through the loss or deterioration in value of the animals sold from 
the disease with which they were affected, but also embraced any 
loss which resulted from injury to or loss of animals diseased by 
contact with the infected animals sold. 

It seems that the right to recover such actual damage, either di- 
rect or consequential, which would likely or probably result in the 
ordinary course of business from the buyer’s relying and acting on 
the misrepresentation of the seller, is no broader than in cases 
where there is no fraud, but a warranty of soundness is given 
(Wood’s Mayne on Damages, 230); and the same rule is applicable 
in cases of breach of contract to sell a named thing, which results 
from the delivery of something different, when the contracting par- 
ties are advised of the use to which the thing contracted for is to 
be applied. 

The rule would be different in regard to claim for exemplary 
damages, in which motive becomes an element. As we have before 
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said, the liability of the appellee is as broad under the breach of 
contract as though he had expressly warranted the substance which 
he delivered to ne “Paris green.” 

The following cases, English and American, may be profitably 
consulted upon the question of proximate cause, and also upon the 
measure of damages in cases in oe kindred to the present: 
Borries v. Hutchinson, 18 C. B. (N. 8.), 445; Wilson v. Newport 
Dock Co., L. R., 1 Exch., 177; ht: vw. March Gas Co, 5 L. KR, 
Exch., 67; 8. C., 7 Exch., 96; Gee ». L. & Y. R’y Co., 6 T. & N., 
215; Brown v. Edgington, 2 M. & G., 289; Scott v. unter, 46 Pa. 
St., 192; Westfield v. Mayo, 122 Mass., 100; Derry v. Flitner, 118 
Mass., 131; Griffin v. Colver, 16 N. Y., 489; Jeffrey v. Bigelow, 13 
Wend., 518; Watterson vw. A. V. R. Rh. Co., 74 Pa. St., 215; Parker 
v. Marquis, 64 Mo., 40; Denny v. N. Y. R. R., 13 Gray, 481; Mor- 
rison v. Davis & Co., 20 Pa. St., 171; Cuff v. R. R. Co., 35 N. J. L., 
82; Maynard v. Maynard, 49 Vt., 297; Davis v. Fish, 1 G. Greene, 
= Eastman v. Sanborn, 3 Allen, 594; Lawson v. Price, 45 Md., 

139; McDonald »v. Snelling, 96 Mass. (14 Allen), 290; Brandon », 
Manofacturing Co., 51 Tex., 126; Field on Damages, 272; Toadley 
v. Transportation Co., 115 Mass., 304. 

Comment on the cases substantially set out, or upon the cases 
simply cited, cannot be made in this opinion, already too much ex- 
tended; but application of the rules and principles therein an- 
nounced lead us to the conclusion that the breach of contract relied 
on must be deemed the proximate cause of the loss of appellant’s 
crop of cotton, if it be true that the application of “ Paris green,” 
as intended, and as was applied the substance delivered; and that 
as a consequence the true measure of damage to which the appel- 
lant, in such case, would be entitled is the value of the crop as it 
stood just before it was destroyed by the worms, with the cost of 
the compound used, and the further cost of its preparation and ap- 
plication to the cotton added, with interest on the money thus 
expended, the application of the compound having been rendered 
inefficient by the breach of contract. The value of the crop as it 
stood was not a matter of such uncertainty as to preclude its ascer- 
tainment. S. & E. T. R’y Co. v. Joachimi, 58 Tex., 456. 

When this cause was before this court on a former occasion (56 
Tex., 152), it was said: ‘ No principle is more firmly established than 
that remote and speculative damages cannot be recovered on ac- 
count of a breach of contract, when that breach is unmixed with 
the elements of force or fraud.” 

The appellant was then seeking to recover what might have been 
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the value of the cotton crop had it matured. It was further said; 
“ Taking as true the representations in appellant’s petition, he would 
be entitled to recover the actual expenses incurred in the purchase 
and application of the compound to the cotton and the loss of time 
necessary therefor, together with any other element of actual dam- 
ages that result to him as a natural or legal sequence from the 
breach of warranty.” This rule was correct, and embraces the ele- 
ments of damage which we now hold must be considered. The case 
when formerly presented probably did not present or call for a rul- 
ing on the point now directly presented. 

If, however, notwithstanding the breach of contract, the appellant, 
by the use of ordinary care, and at reasonable expense, could have 
avoided the loss in whole or in part, then the loss which might 
have been arrested by the use of such care ought not to be recov- 
ered. 

The rule is thus stated: “ The same principle which refuses to take 
into consideration any but the direct consequences of the illegal act 
is applied to limit the damages where the plaintiff, by using reason- 
able precautions, could have reduced them.” “If,” said Lord Chief 
Justice Abbott at nisi prius, “ you charge anybody with a loss 
arising from mistake, you should show that no due diligence could 
have been used by you which might have prevented that loss.” “It 
is not only the moral but the legal duty of a party who seeks re- 
dress for another’s wrong to use due diligence in preventing loss 
thereby. This principle applies to a breach of contract, and a party 
is not entitled to compensation for injurious consequences from such 
breach, so far as he had the information, time and opportunity neces 
sary to prevent them.” 1 Sedgwick, 164, 165. 

These principles have been recognized and applied in many cases, 
and are wholesome in their operation. Mather v. Butler County, 28 
Iowa, 259; State ea rel. v. Powell, 44 Mo., 440; Miller v. Mariners’ 
Church, 7 Greenl., 56; Davis v. Fish, 1 G. Greene, 406; Hamilton ». 
McPherson, 28 N. Y., 72; Milton ». Hudson R. S. Co., 37 N. Y., 
210; Lawson v. Price, 45 Md., 124; Draper v. Sweet, 66 Barb., 
145; Houser v. Pierce, 13 Kans., 106; Hobbs v. Davis, 30 Ga, 
425; Loker v. Damon, 17 Pick., 284. 

In the case of T. & St. L. R. R. Co. v. Young, decided at the 
Jast Tyler term (60 Tex., 201), a state of facts was.shown in which 
it was held that the aggrieved party was not bound to have per- 
formed acts which would have been necessary to save his crop, but 
the facts were exceptional. It appears that the appellant resided 
within six miles of this city, where presumably he might have ob- 
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tained “ Paris green ,” to supply the place of that which the appellee 
under the contract ought to have furnished him. 

In June he received a package of the substance which both parties 
intended to be and believed was “Paris green,” for the purpose of 

\ testing whether it would prove injurious to the cotton plant. If 
deemed prudent to test it in this respect, it may be that due care 
would have required that its efficacy to destroy worms or other 
insects should also have been tested before buying and depending 
upon It. 

Whether the article which the appellant supposed he was receiv- 
ing, if properly applied, would have destroyed the cotton worm and 
preserved the cotton, it seems had not been demonstrated by expe- 
rience. Both of the contracting parties evidently believed that it 
would. 

Before the last of June the appellant had received all of the article 
which he supposed to be “ Paris green;” but the cotton worm did 
not come in such numbers as to do material injury to the cotton 
until about the last of July, and it seems that some interval of time 
elapses usualiv after the worm first makes its appearance before it 
becomes greatly destructive. 

Both parties were acting in good faith; there was no fraud, inten- 
tional misrepresentation or concealment; the matter was at the time 
largely an experiment. 

Under such circumstances, it may be that the exercise of ordinary 
care by the appellant would have required that he should have tested 
the efficacy of the article which he had received, prior to the time 
when the worms became so numerous as to materially affect his 
cotton. He had heard that the substance which he believed he 
had would destroy the worm, and believed it; may it not have been 
his duty, under all the circumstances, to have tested the efficacy of 
the substance which he had, in the destruction of worms and other 
insects, or at least on the cotton worm on its first appearance, and if 
he found that it was not effective, should he not then have made the 
inquiry whether the substance he had was “ Paris green?” Should 
he not then have suspected that the article he had was not what he 
contracted for? Might he, by ordinary care, have ascertained 
whether it was or not, and if found not to be, have procured the 
genuine “ Paris green” in time to have preserved his crop in whole 
or part, as he subsequently did, and preserved a part of his crop last 
attacked by the worm? 

These were questions of which, in such a case as this, inquiry 
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should have been made by the jury, and if in reference to such mat- 
ters it was found that the appellant had not used that ordinary care 
which a prudent man would have used under the circumstances, 
then he ought not to recover for such loss of his crop as might have 
been avoided by ordinary care. 

It appears that at the time the crop was destroyed the appellant 
only owned one-half of the crop, and perhaps had a lien on the 
other half to secure advances made to the co-owners. 

If this be the true attitude of the case, then the appellant, through 
his subsequent purchase from the owners of ~ other part, cannot 
enforce by reason of the breach of contract made with himself 
alone, any claim for damage done to the co-owners of the property 
alone. 

Hence, his right to recover damages must be restricted to such 
damage as was done to property, or rights in the property by way 
of lien, which he may have held at the time the property was de- 
stroyed; for his right to damage results from a breach of contract 
made with himself. 

The owners of the other part of the crop, who subsequently to 
its destruction conveyed their interest therein, together with any 
right of action they might have against the appellee for his breach 
of contract, could not thereby clothe the appellant with a right of 
action which they never had. 

With them the appellee had no contract, and it is well settled 
that when a right or duty is created wholly by contract it can only 
be enforced between the contracting parties or their privies. Me- 
Donald v. Snelling, 96 Mass., 294. 

The other part owners of the crop, so far as the record shows, 
had no cause of action against the appellee, hence could convey 
none. 

It is true, as held in G., H. & S. A. R. R. Co. v. Freeman, 57 Tex., 
156, that some causes of action arising from tort may be assigned, 
and an action be maintained by the assignee; but that is not this 
case. Ilere the appellant sues for breach of contract, and if entitled 
to recover, he can only do so for such injury as resulted to himself 
by the breach, which will include only such damage as resulted 
from the destruction of his share of the crop, or for the destruction 
of the other share, in so far only as it may be necessary to do so to 
protect any lien thereon which the appellant may have had. We 
make this suggestion in view of another trial. 

For the reasons given the judgment of the court below will be 
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reversed and the cause remanded, that it may be tried in accordance 
with the principies herein expressed. It is accordingly so ordered. 


REVERSED AND REMANDED, ; 
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{Opinion delivered March 25, 1884.] 


Chief Justice Witure did not sit in this case. 
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act of a person by whom a negotiable instrument is passed to an innocent 

purchaser, such purchaser is protected, though the transfer to him may have 

been without legal authority. In such case one who takes under well recog- 

i ' nized conditions, from one who has the apparent power to convey, is as fully 
protected in his right to the paper as if he held under the real owner. 

. Same.— When the purchaser or holder of a negotiable instrument has ob- 
tained it in good faith, and for a valuable consideration, in the ordinary 
course of business before its maturity, and with no notice of its dishonor, 
or of any other fact that could affect its validity as between antecedent par- 
ties, the fact that it had no validity as to such antecedent parties will not 
affect his right to recover on it; he may then recover against its maker, 
though it was obtained by him from whom the holder thus purchased it, 
without consideration, or by fraud, theft, or robbery. 

3. Samr.— The possession of a negotiable instrument payable to bearer indorsed 
in blank, or specially indorsed to the holder, carries title with it to the 
holder; and one who takes such securities under like circumstances, as a 
collateral security for present or future advances, is entitled to the same 
protection. Citing Murray v. Lardner, 2 Wall., 110; Goodman v, Simonds, 
20 How., 565, and other cases, 

4, COLLATERAL SECURITY — NEGOTIABLE INSTRUMENTS.— Title to a coupon rail- 
way bond of the state of Georgia, which really belonged to the wife, passed 
wh n delivered by the husband as collateral security for a debt due by him 
and future advances, when the delivery was bona fide, in the ordinary 
course of ‘business, and with no notice of the wife’s interest. 

5. Same.—If, however, the bond was transferred and delivered as a collateral 
security for future advances, and no advances were made until after the 
maturity of the bond, then the title of the holder would depend on the real 
ownership of the bond at the time the advances thus made after its matu- 
rity were received, and in such a case the rights of the wife as the true 

owner would be protected. Following Foley v. Smith, 6 Wall, 493; Texas 

v, White, 7 Wall, 735, and many other cases cited, 


1. TRANSFER OF NEGOTIABLE INSTRUMENTS.— However wrongful may be the 
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6. Same.— He to whom negotiable paper is transferred, after it is due, acquires, 
nothing but the actual right and title of the party who transfers it, 


On MOTION FOR REHEARING. 


7. DISTINGUISHED.— This case distinguished from The National Bank v. Boyd, 
44 Md., 48, which is reviewed and discussed. Also distinguished from The 
Merchants’ National Bank v. Hall, 18 Hun (Sup. Ct. N. Y.), 176; and from 
Atwood v. Crowdie, 1 Starkie, 484. 


Aprrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Suit by James B. Turnley to recover from the defendant the 
value of a certain bond of the Georgia Railroad Co., payable on 1st 
July, 1874, of the denomination of $500, with two interest coupons 
thereto attached, each for $17.50, alleged to have been deposited 
with the defendant, and which the defendant had wrongfully con- 
verted to its own use. By amended petition, James B. Turnley 
alleged that the bond and coupons were the separate property of his 
wife, Louisa A. Turnley. That the defendant received them from 
him by virtue of his order in writing on Norton, Slaughter & Co., 
who then held them, and the defendant promised to hold and collect 
them for his account, and to account and pay over to him the pro- 
ceeds thereof when collected; that the defendant had failed to pay 
the proceeds thereof to him, or to deliver to him the bond and 
coupons or to account to him therefor, but had converted them to 
its own use. 

Louisa A. Turnley intervened by petition, alleging that she was 
the wife of James B. Turnley and the owner of the bond and 
coupons in her separate right; that this suit was brought by her 
husband in his own name, under the impression that the separate 
property of a married woman was under the control of the husband, 
including the power and right to sue therefor in his own name, and 
that it had only been within a few days that she was advised to the 
contrary, and of the legal necessity to join in the suit with the plaintiff 
or to intervene in her own behalf for her separate estate. She 
alleged that on the 22d day of December, 1873, and before and since 
her intermarriage with the plaintiff, she was and continued to be the 
owner of said bond and coupons as her individual and separate 
property, and “adopts all the allegations in the plaintiff’s petition 
and amendments, substituting her name for his, andthe matters and 
things therein alleged, as having been done by him for this inter- 
venor, and as thus stated she repeats the averments and allegations 
as against said defendant contained in said petition and amendment, 
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with the exception as to the ownership of the bond and coupons;” 
and prayed judgment therefor of the value before stated. 

The defendant denied all the allegations of the plaintiff, James 
B. Turnley, and those of the intervenor, Mrs. Turnley, and alleged 
that the order on Norton, Slaughter & Co. was given to the de- 
fendant with the distinct understanding that the defendant was to 
hold the bond and coupons in suit as collateral security for any debt 
then due or that might thereafter become due from the plaintiff to 
the defendant. 

Other facts appear from the opinion. It was not shown that any 
advances were made by the bank until after the maturity of the 
bond. Verdict and judgment for Mrs. Turnley. 


C. L. Cleveland, for appellant, cited: Huyler v. Dahoney, 48 Tex., 
239-40; Jerome v. McCarter, 4 Otto, 734; Yeatman vw. Savings Insti- 
tution, 5 Otto, 766; Byles on Bills, 166, 171; Atwood »v. Crousie, 1 
Starkie, 483; Dos Pasos, 131; Byles on Bills, 176-7; 2 Dan. on Neg. 
Inst., 437, 1503, 1506; 2 Wall., 110; 12 Otto, 444; Story on Prom. 
Notes, sec. 124; G., C. & St. F. R’y v. Levy, 59 Tex., 542; McCauley 
vy. Long, decided at Galveston, 1884 (ante, 74); Rose v. Houston, 11 
Tex., 327; Craig v. City of Vicksburg, 31 Miss., 216; 33 Miss., 539; 
36 id., 67; 5 Tex., 152; 8 Tex., 414. 


George Mason and Albert Mills, for appellee, cited: Const. of 1869, 
sec: 14, art. 12; McKay v. Treadwell, 8 Tex., 180; Cartwright ». 
Hollis, 5 Tex., i64; Pasch. Dig., art. 4641; Read v. Allen, 56 Tex., 
193; Edrington v. Maytield, 5 Tex., 365-68; Gamble v. Dabney, 20 
Tex., 69; Dodd v. Arnold, 28 Tex., 97; Weathered v. Smith, 9 Tex., 
625; Chitty on Bills, 157; Texas v. White, 7 Wall., 735; Andrews 
v. Pond, 13 Pet., 65; Coddington v. Bay, 20 Johns., 637. 


Srayton, Assocrare Justice.— It is not questioned that the bond 
in controversy was the separate property of Mrs. Turnley, and such 
it will be considered. ‘This being true, if it was deposited by her 
husband with the bank for the purpose, and under the agreement 
claimed by it, which, under the verdict, will be assumed to be true, 
then the act of the husband was wrongful as to the wife and with- 
out legal authority. 

It is urged that no title to the bond passed to the bank, and 
that it had no right to hold it, even in pledge, as a security for any 
sum which the bank may, under the contract which it asserts was 
made with Turnley, have advanced to him on the faith of the 
pledge of the bond, and this for the reason that the statutes of this 
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a 
state, it is urged, in terms provide the sole mode by which any char. 
acter of separate property of a married woman may be conveyed, 
which not having been complied with, no right or title vested in the 
bank through the unauthorized act of the husband. 

It is claimed that the husband had no power to transfer the bond 
in sale nor to place it in pledge and thus bind the wife; that the 
wife joined by her husband could do this, only in the mode pre. 
scribed by the statute for the conveyance of the separate property 
of a married woman. 

Whether this be true or not in reference to negotiable instru- 
ments which pass by delivery, we need not in this cause consider. 

There are many reasons why the statutes, applicable to the trans- 
fer of other separate property of married women, should have no 
application to the transfer of such negotiable instruments passing by 
delivery as they may own, and authorities are to be found holding 
that as to such instruments statutes similar to those of this state, 
in reference to the conveyance of the separate property of mar- 
ried women, have no application. Work v. Glaskins, 33 Miss., 539; 
Cobb v. Duke, 36 Miss., 62; Robertson v. Wilcox, 36 Conn., 429, 

The great mass of the business of the commercial world is now 
transacted through negotiable securities, which embrace many classes 
of paper other than promissory notes and bills of exchange, araong 
which are coupon bonds when negotiable in form. Daniel on Neg. 
Inst., 1500, and authorities cited. Such was the character of the 
bond in controversy, which carried on its face the promise of its 
maker to pay at a given time to its bearer the sum named ia it. 

This being true, the power of the husband of Mrs. Turnley right- 
fully to transfer the bond or place it in pledge becomes of but little, 
if any, importance, if the bank in legal effect was an innocent pur- 
chaser. 

The fact that the pledge may have been made by the husband 
cannot surely make it less effective than if made by a stranger. 

The ordinary rule is, that no person can transfer to another greater 
right in personal property than such person has; but there is a well 
recognized exception to this rule, a disregard of which would work 
incalculable injury to the commercial world. 

Negotiable securities furnish this exception, and, in reference to 
them, rules are wisely adopted which are applicable to no other per- 
sonal property; and however wrongful may be the act of the person 
by whom such instruments are passed to an innocent purchaser, he 
is protected under well settled rules, notwithstanding the transferer 
may have had no legal right to transfer. 
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In such cases legal right and real power to convey become unim- 
portant; and he who takes, under given and well recognized condi- 
tions, from one who has apparent power is as fully protected in his 
right to such paper as though he held under the real owner. 

The principles applicable to the right of a bona side purchaser of 
negotiable paper, as found in the adjudications of the courts, are thus 
stated by an elementary writer: “ That the purchaser or holder of a 
negotiable instrument, who has taken it, (1) bona fide; (2) for a valu- 
able consideration; (3) in the ordinary course of business; (4) when 
it was not overdue; (5) without notice of its dishonor; and (6) with- 
out notice of facts which impeach its validity as between antece- 
dent parties, has a title unaffected by those facts, and may recover 
on the instrument, although it may be without any legal validity as 
between the antecedent parties; as, for example, though it was with- 
out consideration originally, or was subsequently released or paid, 
and even though it was originally obtained by fraud, theft or 
robbery.” 

“That the possession of a negotiable instrament payable to bearer, 
indorsed in blank, or specially indorsed to holder, carries title with 
it to the holder. The possession and title are one and inseparable.” 
Daniel on Negotiable Instruments, 7692; Murray v. Lardner, 2 
Wall., 110; Goodman »v. Simonds, 20 How., 365; Texas v. White, 7 
Wall., 735; oe v. Bank, 21 Wall., 359; Greenwell v. Haydon, 
78 Ky., 3: Coddington v. Bay, 20 Johns., 644. 

One who tren such securities under like circumstances, as a col- 
lateral security for present or future advances, is entitled to the same 
protection. Goodman v. Simonds, 20 How., 365; Texas v. White, 7 
Wall., 735; Bank v. Hoge, 35 N. Y., 68; Stoddard v. Kimball, 6 
Cush., 469; Bank v. Chapin, 8 Metc., 42; Bank v. Fowler, 36 Ohio 
Bt. 525: Deckimen v. Bank, 78 Ill, 501: Ringling v. Kohn, 4 
Mo. App., 61; Fisher v. Fisher, 98 Mass., 303; Colebrooke on Col- 
lateral Securities, secs. 8, 17, 43, 65, 70, 194, and authorities cited 
under the several sections; Daniel on Neg. Inst., 824-833, and 
authorities cited in notes. 

The bond in question was payable to bearer, and title thereto would 
pass by its delivery; if taken under such a contract as is alleged by 
the bank, the taking was bona fide; it was in the ordinary course of 
business, and, so fer as the record shows, without notice of any fact 
which would even throw suspicion on the title of Turnley; and if 
taken for a valuable consideration paid by the bank, before the ma-. 
turity of the instrument, or to secure a liability incurred before that 
time, its right to the paper as a pledge must be held invulnerable, to 
Vout. LXI — 24 
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the extent necessary to protect the bank for aH advances made to 
Turnley prior to the maturity of the paper. 

It is alleged, and there is evidence tending to show, that the bank 
received the bond with others about the 29d of December, 1873, 
under an agreement with Turnley that the bank should hold them 
as collateral security for such sums as Turnley might then or there. 
after owe the bank, with which he contemplated a future course of 
dealing. We consider the case, under the verdict, as if there was 
an express finding that such an agreement was made at the time 
the bond was deposited. 

If on the faith of such pledge the bank became the creditor of 
Turnley during any time prior to the maturity of the bond, then the 
bank would have the right to hold the bond or its proceeds to secure 
the payment of such sum; but it is not believed that a contract 
made by Turnley before the maturity of the bond would be a con- 
tinuing contract, which would give the bank the right so to hold 
the bond or its proceeds to secure a debt contracte d with Turnley 
after the maturity of the bond, nothing in relation thereto having 
been done, or liability incurred by the bank, prior to that time. 

Such a contract, in legal effect, would be a new contract, founded 
in consideration on the advance made at the time; and Turnley not 
being the owner of the bond, the right of the bank must be deter- 
mined by the state of facts existing at the time the debt due to the 
bank was created. 

While it is well settled that one who, in good faith, takes, before 
its maturity, a negotiable instrument in pledge as collateral security 
for present or future advances which he may make, will be pro- 
tected, notwithstanding the pledgor may have had no real title 
whatever to the instrument, he, however, having an apparent title 
which may have been acquired by breach of faith as the agent of 
the true owner, or by theft, robbery or other wrong, yet it is equally 
well setiled that one who takes such an instrument after its maturity 
from one having no title or right to transfer, and advances money 
on the faith of it, takes it subject to every right of the true owner, 
and acquires only such right as had the person from whom he ob- 
tained it. Goodman »v. Simonds, 20 Howard, 365; Foley v. Smith, 6 
Wall., 493; Texas v. White, 7 Wall., 735; Vermilye & Co. v. Adams 
Express Co., 21 Wall., 139; Greenwell v. Haydon, 78 Ky., 345; 
Bird v. Cockrem, 28 La. Ann., 70; Henderson v. Case, 31 La. Ann., 
216; Arnets v. Commonwealth, 18 Gratt., 750; Thomas v. Kinsey, § 
Ga., 429; Colebrooke on Collateral Securities, sections 46, 69, 70, 
and cases cited in notes to the several sections; Daniel on Neg. 
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Inst., 782: Schouler on Bailments, 174; Weathered v. Smith, 9 Tex., 
623; Greneaux v. Wheeler, 6 Tex., 515; Pasch. Dig., art. 221. 

It appears that Turnley did his banking with the appellant after 
the deposit of the bonds; but the record does not show the state of 
the account between them at the date of the maturity of the bond 
or at any time prior thereto. 

It therefore does not appear that the bank ever advanced to 
Turnley any sum whatever prior to the maturity of the bond and 
on the faith of that as a security. 

So far as the record shows, the cash deposits of Turnley may 
have been sufficient to meet all his drafts drawn prior to the ma- 
turity of the bond. If so, no right in the bank to hold the bond as 
against the true owner ever existed. 

No indebtedness of Turniey to the bank is shown except that 
which arose on the 6th day of July, 1874, when the draft on Heller, 
with the accompanying bill of lading, to secure the acceptance and 
payment of the draft, were indorsed by Turnley and delivered to 
the bank as collateral security for the advance then made. This 
was after the maturity of the bond in controversy. 

This being true, the implied contract which then arose between 
Turnley and the bank, even if based on the original agreement or 
understanding, must stand as to its validity and effect on the right 
of Mrs. Turnley, as though the transaction did in fact, as it did in 
law, transpire on that day solely. 

The sole consideration on which the transaction must stand or 
fall passed from the bank to Turnley on that day; there was none 
preceding it to sustain it. 

There was no such preceding contract or promise between the 
bank and Turnley as can constitute a consideration for the implied 
contract of July 6, 1874, and thus sustain the right of the bank, 
without resort to the consideration which moved from it to Turnley 
when it cashed his draft on Heller. 

The bank might have declined to cash that draft without breach 
of any contract shown to have been made with Turnley, and he, 
prior to receiving the money on it, might have demanded the bond 
in question without violating any contract he had made, and would 
have been entitled to receive it. 

Turnley could have withdrawn the bond at any time, even prior 
to its maturity, if not then indebted to the bank, for there is no con- 
tract shown which made it obligatory on either party to continue 
business on the basis of such an agreement as the bank alleges was 
made. 
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At any time between the 1st July, 1874, which was the date of 
the maturity of the bond, and the time on the 6th of the same 
month when the bank cashed for Turnley the draft on Heller, if 
Turnley was not otherwise indebted to the bank, the right of his 
wife to demand and receive the bond, of which she was the owner, 
was clear; such being true, any right which it may assert longer to 
hold the bond or its proceeds necessarily grows out of, and is de- 
pendent on, a transaction and contract between Turnley and the 
bank after the maturity of the bond. By such a transaction and 
contract neither the bond nor its owner can be bound. 

The rule of commercial law invoked by the appellant has its 
existence only for the protection of those who deal in negotiable 
paper while it is necessary to maintain its integrity as the makers 
of it contract it shall be, and as the commercial world understand 
it to be, by giving to apparent title in favor of bona jide purchasers 
and holders the effect of full and conmiplete title. No such necessity 
exists after the maturity of such paper. 

Negotiable paper may circulate after maturity and retains many 
of its commercial attributes, but he to whom it is transferred after 
maturity acquires nothing but the actual right and title of the 
transferer; to such person apparent title is not enough, and want of 
notice of the right of the true owner, further than in law it is 
deemed to be given by the fact that the paper is past due, is of no 
importance. Daniel on Negotiable Instruments, 7242. 

The charge of the court, in view of the uncontroverted facts of 
the case, was not erroneous; for in the absence of some fact which 
showed that the bank might legally hold the bond or its proceeds, 
it was not error to inform the jury that Mrs. Turnley was entitled 
to recover if the bond was her separate property, and this even 
though under a different state of facts the pledge of the bond would 
have been binding on the wife. 

Under the evidence, to have given the first, third, fourth and 
fifth instructions asked by the appellant would have been error, for 
they are all based on the theory that the bank was entitled to the 
bond or its proceeds, notwithstanding it was the separate property 
of the wife, if the bank had advanced money to Turnley on the 
faith of it after its maturity. 

The second charge asked by the appellant was correct as a legal 
proposition, but the matter to which it was directed, as the evi- 
dence presents the case, was unimportant, and if given, it could not 
legally have changed the result favorably to the appellant. 
Questions raised in reference to the introduction of evidence and 
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its subsequent exclusion by the court, in the view taken of the case, 
become unimportant. 

Under the evidence, no other result than that reached could 
legally have been attained, and the judgment is affirmed. 


| AFFIRMED. 
[Opinion delivered March 7, 1884.] 


On Motion ror Renearina. 


Srayton, Associate Justice.—In the examination of this case, 
although not cited in the brief of counsel, the cases of The National 
Bank v. Boyd, 44 Md., 48, and The Merchants’ National Bank, ete., 
v. Hall, 18 Hun (Sup. Ct. N. Y.), 176, with many other cases, were 
carefully examined, and there is nothing in either of them in the 
slightest degree in conflict with the principles announced in this case. 

The question involved in the first of these cases was as to the lia- 
bility of the bank for the value of certain bonds deposited with it by 
Boyd, as collateral security for a current indebtedness, which was 
subsequently satisfied in full, after which, the bonds still remaining 
in the custody of the bank, they were stolen from the bank through 
its negligence. 

It was held that the bank was responsible; that the bailment was 
not gratuitous. If, however, it had been wholly gratuitous, the 
same resuit would have followed, if ‘it appeared that the bailee had 
not exercised such care as the law exacts of such bailees. The case 
involved no question similar to that involved in the present. 

In the last case named, Mrs. Hall, who was the owner of the cer- 
tificate of stock, pledged it to the bank as a collateral security; “as 
security for the payment of any demands the Merchants’ National 
Bank may, from time to time, have or hold against Edwin W. Hall,” 
who was her husband. 

The pledge was made by the owner, and its validity was in no 
Way questioned; and the sole question in the case was as to whether 
the pledge would cover debts contracted with the bank by the hus- 
band prior to the pledge, as well as those contracted afterwards. 
The court held that it was a valid and subsisting security for both 
classes of debts, and no question arose similar to the one involved in 
this case. . 

In the case before us, no pledge valid, except by force of a rule 
applicable to negotiable paper alone, was ever made. It was in 
fraud of the right of the wife, who was the real owner, and it could 
only be protected when, under the rules of the law merchant, the 
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appellant showed itself, as against the true owner, entitled to protec- 
tion. It made no such case by pleading and proof, the bond being 
the separate property of Mrs. Turnley. 

The rules laid down in the other cases cited in favor of the motion 
for rehearing are all cases in which collateral securities had been 
given by the owner of them, with view to a future course of credit 
based thereon, and in such cases it is held that so long as they remain 
in the hands of the pledgee, if, on the faith of them, advances are 
made, they will be bound, as will be their owner. The case of At- 
wood v. Crowdie, 1 Starkie, 484, goes to the point involved in this 
case, 2. ¢., that the lien was divested when the pledgor owed no 
debt to the pledgee, and that upon the accruing of fresh indebted- 
ness a lien on the paper deposited by the owner would revest in accord- 
ance with the agreement and understanding of the parties, even 
though such fresh indebtedness accrued after the maturity of the 
paper held as a collateral. But there is no question as to what 
would have been the right of a person situated as was Mrs. Turnley 
in the case. 

We know of no case in which a judgment has been reversed and 
the cause remanded for the sole purpose of enabling the appellant 
to state and prove on another trial a case which had not been stated 
and proved on a former trial. This case comes up after a trial before 
a jury, the record containing a statement of the facts proved. 

We cannot know upon what theory of the law applicable to the 
case the judge on the trial of the cause gave the charge complained 
of, nor is it necessary that we should know; it is enough that, on 
the pleadings and proof, no injury could have resulted to the appel- 
lant from the charge given. 

The motion for rehearing is overruled. 

OVERRULED. 

[Opinion delivered March 25, 18S4.] 





Josepn Nery v. Henry Rorue. 
(Case No. 4002.) 


1. PRACTICE — ORDER OF ARGUMENT.— When a defendant .files in the cause a 
written admission, that the plaintiff has a good cause of action as set 
forth in his petition, except so far as it might be defeated in whole or 
in part by the facts constituting the defense, which might be established on 
the trial in accordance with rule 31, he is entitled to open and close in ad- 
ducing evidence and in the argument of the cause. The rule securing this 
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privilege confers a substantial right, the refusal of which will be cause for 
reversal, unless it appears from the entire case that the defendant has not 
been injured. 

2, LIMITATION — NEGLIGENCE.— In a suit upon a promissory note executed by a 
merchant to his book-keeper, the defense was that the plaintiff was really 
indebted on account to defendant at the time jf was executed, the true state 
of the account being fraudulently concealed by the plaintiff, and that the 
note was thus procured from defendant in ignorance of his rights. Held, 
that limitation ran against the account pleaded in payment of the note from 
the date of the discovery of the fraud, or when by the exercise of proper 
diligence it could have been discovered. 


Apprat from Medina. Tried below before the Hon. Thomas M. 
Paschal. 

The original petition in this cause was filed August 29,1877. It 
was a suit by appellee against appellant upon the following note: 


* $2,029.09. January 1, 1875. 
“One.day after date I promise to pay to the order of Henry 
Rothe the sum of two thousand and twenty-nine ;%,5 dollars, at 
, value received. 
(Signed) “JosepH Ney.” 





October 4, 1877, defendant answered as follows: ist. General 
denial. 2d. That the note was given without consideration. 34d. 
That defendant has fully paid the same and had full and complete 
offsets thereto. 

April 1, 1878, defendant amended, setting out fully his defense. 
He admitted the execution of the note, but alleged that it was pro- 
cured by the fraud of the plaintiff, and given by defendant through 
mistake, as follows: Plaintiff had obtained large quantities of 
goods, etc., from defendant during a period of time extending from 
January 1, 1869, up to the date of the note. Defendant was a mer- 
chant, and plaintiff was his book-keeper and confidential clerk, and 
by false and fraudulent entries in the books, and by false and fraud- 
ulent statements to defendant, had induced him to believe that he, 
plaintiff, was not indebted to him for the goods, etc., and had thus 
obtained from defendant the note sued on, when in truth and in 
fact the plaintiff was indebted to the defendant over and above the 
amount of said note, in the sum of $1,389.69. 

He then gave a detailed account of the alleged fraudulent entries, 
etc., made by defendant, and annexed as an exhibit the itemized 
account of the dealings of the parties from January 1, 1869, up to 
the date of the note. He prayed for judgment against plaintiff for 
the sum alleged to be due him, for interest and costs. 
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Plaintiff replied by general demurrer, special demurrer and special 
plea — both setting up the limitation of two years. 

The cause was tried before a jury and judgment was rendered for 
the plaintiff for the full amount of the note with interest and costs, 

A detail of the evidence is unnecessary. 





Waelder & Upson and Thompson & Sullivan, for appellant, cited: 
Rule 31 for the District Court; Beirne & Burnside v. Kelsey, 21 Tex., 
190; Kerr on Fraud, 150, 172, 173, 174, 182, 183, 386; Pasch. Dig., 
arts. 3433, 3444-45 ; Ogden v. Slade, 1 Tex., 13; Thomas v. Young, 5 
Tex., 253; Kessler v. Zimmerschitte, 1 Tex., 55. 


Stimpson & James and NV. O. Green, for appellee, cited: Pasch, 
Dig., art. 3447; Duncan v. Magette, 25 Tex., 246; Holliman », 
ogers, 6 Tex., 98; Lowe v. Dowbarn, 26 Tex., 508; McDonald », 
McGuire, 8 Tex., 361; Ford v. Clements, 13 Tex., 597; Henderson 
v. Gilliam, 12 Tex., 73; Goode v. McCartney, 10 Tex., 193; Master- 
son v. Goodlett, 46 Tex., 407. 





Dexany, J. Com. Avp.—In our opinion the first assignment of 
error is well taken. The defendant in his answer admitted the exe- 
cution of the note, but charged that it had been executed by him 
through mistake, and was without consideration; and further, tMat 
it had been procured by the fraudulent contrivances of the plaintiff. 

Putting his admission into writing, in the language prescribed by 
rule 31 (47 Tex., 622), he asked that it be entered of record and that 
he be allowed to open and close in the conduct of the cause. This 
the court refused, and the defendant was compelled to take the 
burden of proof, while the plaintiff was allowed to open and close. 

We believe that rule 31 was intended to secure to the defendanta 
substantial right, and a deprivation of that right by the ruling of 
the court is error for which the judgment will be reversed, unless it 
appear that the defendant has not been injured thereby. 

Many questions are raised and discussed by appellant’s counsel, 
but we cannot undertake to follow them. A few points decided, 
and the whole case is at an end. 

The defendant, having admitted the execution of the note, could 
escape a judgment only by showing that, for some reason or other, 
he was not bound to pay it. This he attempted to do by alleging 
that at and before the date of the note the plaintiff was indebted 
to him largely more than the amount of the note, but that the 
plaintiff had fraudulently concealed this fact from him, and had 
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thus induced him to sign the note. This is one phase of the de- 
fense. The other was that the plaintiff was his confidential clerk 
and book-keeper; the trusted manager of his affairs, and was in 
duty bound to inform him of all the facts affecting his interest; and 
that the plaintiff, knowing his ignorance of such matters, had with- 
held the necessary information, and thus had procured the note. 
And along with this plea he made an exhibit of the plaintiff's sup- 
posed indebtedness to him, which largely overbalances tne note sued 
on. But all the transactions out of which this supposed indebted- 
ness of plaintiff to defendant arose had occurred some time before 
the execution of the note. 

The plaintiff in reply set up the statute of limitations of two years. 

Upon this state of the case the defendant, who is appellant in 
this court, insists that the statute of limitations does not apply. If 
we understand him, he insists that as his claim was not barred when 
the note was given, it should be considered as a valid payment on 
the note, or at least as a valid offset against the note, and hence not 
affected by limitation. In our opinion this position cannot be main- 
tained. Lowe v. Dowbarn, 26 Tex., 508; Holliman v. Rogers, 6 
Tex., 91. 

Upon the question of fraud the court instructed the jury that 
fraudulent concealment by the plaintiff would permit the running of 
the statute against the defendant until the facts were discovered, or 
until, by the use of ordinary diligence, they might have been dis- 
covered by him. 

This charge is not only correct as a matter of law, but it was 
peculiarly applicable to the facts of this case. The defendant, ac- 
cording to his own testimony, was put upon inguiry at the time when 
the note was given. He had constant access to the books at all times. 
Long before the suit was brought he took possession of the books; 
had them examined, and kept them in his possession until the 
trial. In our opinion he cannot be heard to plead ignorance of the 
true state of the facts. The evidence shows that the business was 
loosely conducted and the books perhaps clumsily kept; but we think 
that the proof of fraud on the part of the plaintiff was slight indeed. 

The court refused to charge the jury that mistake was sufficient to 
permit the running of the statute. This, in our opinion, was not 
error. See Wood on Limitations, pp. 108-9, note. 

In instructing the jury concerning the fraudulent conduct charged 
upon the plaintiff, the court told them that it should be clearly 
proved. Appellant complains of this as an improper charge, and 
refers us to the case of Sparks v. Dawson, 47 Tex., 138. 
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3ut the charge here is not like the one which was condemned in 
that case; nor do we think that it was entirely improper under the 
circumstances. 

Upon the whole case, although we believe there were some errors 
committed by the court, still we think the case would not have re. 
sulted otherwise than it has, and therefore the errors are immaterial, 

The judgment should be affirmed. 

AFFIRMED, 

[Opinion adopted March 25, 1884.] 





Watuer M. Boorn v. F. E. Srrrpeiemay. 
(Case No. 726.) 


1, ASSIGNMENT OF ERRORS.— By the indorsements on the transcript in a cause, 
removed by writ of error to the supreme court, it appeared to have been 
delivered to the attorney for the plaintiff in error one day before the date of 
the copy of the assignment of errors, which was attached to and by agree- 
ment of parties made a part of the transcript. Held, that the assignment of 
errors should be considered as filed in due time. 

2. MANDAMUS — PRacTICE.— The order overruling a motion for peremptory 
mandamus was not such a judgment as concluded further inquiry into the 
grounds on which it was sought. Its only effect was to refuse the writ 
until a trial upon the merits, upon which the issuance of the writ would 
finally depend. 

8. LAND CERTIFICATES — RETURN OF —CONSTITUTION CONSTRUED.— Section 4, 
art. 10, of the constitution of 1869 had no application to a certificate which 
had been presented to a surveyor, with a designation of the land on which 
he desired to locate it, when the surveyor refused to permit the location, and 
the owner, promptly resorting to the courts of the country, was unable, 
through the law's delays, to secure a survey and return of the certificate to 
the general land office before the 1st day of January, 1875. 


Error from Colorado. Tried below before the Hon. Livingston 
Lindsay. 

Nearly thirty years ago, on the 7th day of August, 1855, Booth 
instituted this suit against Strippleman, the then surveyor of the 
Colorado land district, to compel him to enter certain locations, to 
survey the land, and return the field notes to the general land office. 
Others who claimed under surrounding surveys were made defend- 
ants as claimants of the land sought to be appropriated by Booth. 
A trial was had and judgment rendered against Booth, from which 
he appealed, and that judgment was reversed and the cause re 
manded. See Booth v. Strippleman, 26 Tex., 436, 
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October 21, 1873, Thomas H. Duval, as administrator of Waller 
M. Booth, deceased, filed an amended petition making himself a 
party plaintiff, and also making I. Dittmar a defendant as the suc- 
cessor in office to Strippleman. 

Dittmar answered by general demurrer, general denial, and spe- 
cially denied some of the allegations in plaintiff's petition. 

February 18, 1874, the plaintiff filed a motion for a peremptory 
mandamus, Which was overruled by the court. 

On June 21, 1875, all the defendants filed a general demurrer to 
the plaintiff's petition; and upon the same day the demurrer was 
sustained, and judgment final was rendered in favor of the defend- 
ants, to revise which a writ of error issued. The material questions 
presented by the record are discussed in the opinion. 


R. V. Cook, for plaintiff in error, cited: Pasch. Dig., art. 5303, 
note 1149; Sherwood v. Fleming, 25 Tex. Sup., 428; Hamilton 
y. Avery, 20 Tex., 612; Howard v. Perry, 7 Tex., 259; Wyllie ». 
Wynne, 26 Tex., 43; Hamilton v. Menifee, 11 Tex., 719; Monroe v. 
Buchanan, 27 Tex., 246; Dartmouth College v. Woodward, 4 Wheat., 
519; 12 N. Y., 209, and 4 Wheat., 253. 


George Quinan and Wells Thompson, for defendant in error, cited : 
Edwards v. James, 13 Tex., 52; Patrick v. Nance, 26 Tex., 300; 
Holloway v. Holloway, 30 Tex., 164; Hart v. Gibbons, 14 Tex., 216; 
Cooley on Const. Lim., 73, 364; Angell on Lim., 14, 407; Green- 
castle v. Black, 5 Ind., 565; 2 Wheat., 25. 


Warrs, J. Com. Apr.— From the indorsements on the transcript 
it appears to have been delivered to the attorney for plaintiff in 
error February 24, 1876; while the copy of the assignment of 
errors attached to, and by the agreement of the parties made part 
of, the transcript, shows that the original was filed February 25, 
1876. The point made is, that as the assignment of errors was not 
filed until after the transcript had been completed and delivered, it 
cannot be considered as such. The statute provides that the as- 
signment of errors shall be filed with the clerk before the transcript 
of the record is taken from his office, and that a copy thereof shall 
be attached to and form a part of the record. 

It may be assumed that the transcript was returned to the clerk 
on the 25th of February, 1876, when the assignment of errors was 
filed, and a copy thereof was attached as part of the record. No 
reason is perceived why this might not be done. If upon examina- 
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tion of the record it is found to be incomplete, the party would 
have the right to return it to the clerk for completion. The object 
of the statute is to secure the filing of the assignment of errors in 
the court below. in such time as to give full notice to the opposite 
party of the grounds relied on for a reversal of the judgment, so 
as to enable him to contest such assignment in his brief. 

Under the circumstances in this case, we are of the opinion that 
the assignment of errors ought to be considered as if filed in due 
time. 

It is urged that the judgment of the court refusing the peremp- 
tory mandamus is a final judgment, and which, not being appealed 
from, concludes the whole matter in litigation. The court correctly 
overruled the motion for the peremptory mandamus; the court 
could not assume that the land certificates asserted as the founda- 
tion of the suit were valid, or that the plaintiff in error had not 
been negligent in prosecuting his rights. These and other matters 
involved are all subjects for investigation and determination, pre- 
liminary to the main question; that is, the awarding the writ of 
mandamus. But the order overruling the motion was not such a 
judgment as concluded and determined the issues in the case. The 
full effect of that order was to refuse the writ until a trial upon the 
merits could be had, thus leaving the question of the issuance of 
the writ to be determined by the result of the trial on the merits of 
the case. 

Obviously, the court below sustained the general demurrer to the 
petition upon the ground that the certificates were then barred by 
the constitution of 1869. By section 4, article 10, of that constitu- 
tion it is provided that “ All unsatisfied genuine land certificates, 
now in existence, shall be surveyed and returned to the general land 
office by the ist day of January, 1875, or be forever barred.” 

Without undertaking to determine whether or not Booth had 
acquired a vested right in the land, which was beyond the control of 
the constitutional convention, as that is not deemed necessary to a 
decision of the case, the question for consideration is as to whether 
the certificates upon which this suit is founded come within the 
spirit of that provision. The language is broad enough to include 
all certificates, and the rule that constitutional provisions cannot be 
construed away because inconvenient or unjust. is fully recognized. 
But constitutions, like statutes, must be construed with reference to 
the subject matter, and with the view of arriving at and enforcing 
the intention of the convention. In such cases the object is to 
ascertain, and enforce the provision according to its spirit and intent. 
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Where the party had presented his genuine land certificates to the 
surveyor, with the designation of the land upon which he sought to 
locate the same, and the surveyor refused to make the location, all 
that he could do to secure the land, to which he was entitled by vir- 
tue of the certificates, would be for him to promptly resort to the 
courts of the country to enforce his rights. And it would be an 
astonishing doctrine to hold that, because of delays occasioned by 
the courts of the country, the party, although persistently urg- 
ing his rights, should nevertheless lose them by the lapse of time, 
not occasioned by his fault or negligence. No one would anticipate 
such result as flowing from the spirit or intent of a provision in our 
organic law; and such a construction would only be given when the 
provision is not subject to some other reasonable and equitable con- 
struction. 

The act of 1852 required that the field notes of all surveys should 
be returned to the general land office within a certain time after the 
location, and expressly declared that a failure to comply with the 
act in this respect rendered the location and survey null and void. 
There were no exceptions expressed. 

In Ellis v. Batts, 26 Tex., 703, where the location and survey 
both preceded the passage of the act, and where the locator and 
surveyor had both been enjoined from sending up the field notes, 
and pending that suit the time had elapsed as fixed by the act, 
it was claimed that, as there were no exceptions in behalf of those 
who were litigating their rights to have the field notes returned to 
the land office, that therefore the location and survey were null and 
void. But it was held that the right of the party to the land, by 
virtue of his location and survey, was not forfeited by reason of his 
failure, on account of the litigation, to return his field notes within 
the time prescribed by the act. 

In Edwards v. James, 13 Tex., 54, the surveyor refused to make 
the survey, and within the twelve months the locator brought suit 
against the surveyor to compel him to make the survey; and that 
suit was pending at the expiration of the twelve months, and hence 
the field notes were not returned to the general land office within 
the time prescribed; and it was urged that the location and survey 
were null and void. But it was there held that the location and 
survey were not null and void, and Justice Lipscomb, delivering the 
opinion of the court, said: “It is not believed to have been intended 
to embrace a case like the present, where there were legal impedi- 
ments to the survey that could only be removed by an adjudication 
on the locator’s right to have the land selected, located and sur- 
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veyed, etc. It would require express affirmative legislation to ay. 
thorize the conclusion that such was the intention of the legislature” 

Such has been the uniform construction given to the act of 1859 
by our supreme court. But it is contended that there is a broad 
distinction as to the construction and effect to be given to a consti- 
tutional provision and that to be given to a legislative enactment, 
Perhaps such a distinction may exist where the provisions of the 
organic law relate‘to the division of powers among the departments, 
to the fundamental principles of government, and to prohibitions 
upon the exercise of legislative authority , and the like subjects. 

But when the convention incorporates into the organic law mat- 
ters pertaining to ordinary legislation, then the only distinction be 
tween them, which has reason for its foundation, is that the one is 
irrepealable, while the other, being enacted by the legislature, may 
ordinarily be repealed at will. The provision under consideration 
prescribes a rule of limitation, and was the result of the exercise of 
legislative power by the convention; and, therefore, the rules of 
construction applicable to other provisions of the statute of limita. 
tions are also applicable here. 

Obviously, from the other provisions in article 10, it was deemed 
important by the convention that the residue of the public domain, 
after satisfying all land certificates theretofore issued, should be as- 
certained. That this object might be attained, the limitation of five 
years in which these certiticates could be located was adopted. In 
other words, this was done to compel the owners to locate their cer- 
tificates and return their field notes to the general land office. 

Where the owner of the certificates is proceeding in the usual 
manner to locate them, and obtain a survey and return of the 
field notes as required, but he is prevented from accomplishing this 
by the persistent refusal of the agents of the state to enter the loca- 
tion and make the survey, and is compelled to resort to the courts 
of the country to secure his rights, under such circumstances it is 
not believed that the convention intended to bar the certificates 
pending such litigation. To so hold would be for the state to take 
advantage of her own wrong, perpetrated through her agent, the 
surveyor. ‘To warrant such a conclusion it would require an affirm- 
ative declaration that such was the intention of the convention. 

When this case was before the supreme court in 1862 (Booth », 
Strippleman, 26 Tex., 440), it was held, as the case was then made 
by the evidence, that the land was not included in the former grants, 
and was therefore un: appropriated public domain at the time B ooth 
sought to appropriate it, and hence subject to his location. There- 
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fore, if the certificates by virtue of which he sought to appropriate 
the land were valid, then, as between him and the state, he would 
have the right to have his location and survey made, and his title 
perfected by issuance of the patent. 

The complaint of the surveyor, that Booth in his life-time, and 
his administrator since his death, have not promptly urged and 
vigorously prosecuted the suit, is entitled to but little consideration. 
For after the decision of the supreme court on the former appeal, 
no good reason is perceived for a further refusal, upon the part of 
the surveyor, to enter the location, make the survey and return the 
field notes to the general land office, as he made no specific objec- 
tion to the validity of the certificates. 

As to the other parties, they seem to have asserted no other claim 
to the land than that it was included within the McLane and 
McNair grant; and that question was determined against them on 
the former appeal. 

We conclude that the court erred in sustaining the demurrer to 
the plaintiff in error’s petition, and in dismissing the cause, and 
therefore the judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted March 8, 1884.] 





W. A. Arxtyson er at. v. Jonw R. Warp er At. 
(Case No. 1727.) 

1, LocATION — WITHDRAWAL OF FIELD NOTES — CONSTITUTION CONSTRUED.— 
Land was patented in 1877 on a location made in 1876, which had been 
located by one under whom defendant claimed, in 1853, but the field notes 
of the survey of 1853 were withdrawn from the general land office by one 
who was not shown by the evidence to have had any interest in the location 

in 1872, and were never returned. Held: 

(1) There was no error in a charge of the court instructing the jury that 
the patent showed a valid title to the land, if the jury should find that the 
plaintiffs were heirs of the patentee. 

(2) The withdrawal of the field notes of the survey under the first location 
and failure to return them worked its forfeiture, and of all rights under it, 
under the act of April 25, 1871 (Pasch. Dig., art. 7098), and this without 
the authority being shown of the one who withdrew the field notes, The 
authority will be presumed. 

(8) Snider v. I. & G. N. R. Co., 52 Tex., 318, discussed. 

(4) The mhibition contained in sec. 2 of art. XIV of the constitution of 
1876, prohibiting locations on land titled or equitably owned, has no applica- 
tion. That clause has no application to such claim of title as the statute had 
denounced as void. 
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Apprat from Gonzales. Tried below before the Hon. Everett 
Lewis. 

Appellees brought trespass to try title against appellants. Suit 
filed on the 31st of August, 1877. 

Appellees claimed title to the land sued for through a survey 
made on the 23d day of October, 1876, by virtue of bounty certifi. 
cate No. 22, issued for unlocated balance of bounty certificate No, 
8%, issued to William Brander, and a patent based thereon to the 
heirs of William Brander, dated January 16, 1877. 

The defendants claimed title to the land by virtue of a location 
made by F. Chenault on the 15th day of January, 1853, by virtue 
of the Stephen Hicks certificate, and duly recorded deeds from 
Chenault down to defendants, and continuous possession and pay- 
ment of taxes by defendants from 15853 to the time of the trial, 
No patent had issued upon the survey by Chenault, and it was 
proved that on the Ist day of September, 1872, Spence & McGill 
withdrew the field notes, and they were never returned to the land 
office. 

The court instructed the jury, in substance, that they must find 
for the plaintiffs. There was a verdict and judgment for the land 
in favor of plaintiffs, and a statutory decree settling the equities of 
the parties in reference to rents and improvements. Defendants 
moved for a new trial, which being overruled, they gave notice of 
an appeal, and assign eleven errors. 

The main question in the case is presented by the appellants in 
their third assignment of errors, which is as follows: 

3. “The court erred in the instructions given to the jury, in that 
it charged the jury ‘that the patent read in evidence by the plaint- 
iffs showed a valid legal title to the land sued for in plaintiffs, if the 
jury believe, from the evidence, that plaintiffs were the legal heirs 
of William Brander,’ when there was evidence showing that plaint- 
iffs’ location and survey were made in violation of the constitution, 
which prohibited a location upon land already occupied by another, 
and in violation of the law which required a declaration of forfeit- 
ure of defendants’ prior location and survey, and notice to defend- 
ants of such forfeiture, before a subsequent location could be made, 
and thereby proving that the patent under which plaintiffs claimed 
was void.” 


Miller & Sayers, for appellants, cited: Pasch. Dig., arts. 5303, 
7088, 7089, 7096, 7097; Wyllie v. Wynne, 26 Tex., 42; House »v. Tal- 
bot, 51 Tex., 462; 30 Tex., 644; 14 Tex., 278, 285; Cox v. Bray, 28 
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Tex., 247; Snider v. L. & G. N. R. R. Co., 52 Tex., 306; art. 14, sec. 
9, Const. of 1876; Truehart v. Babcock, 51 Tex., 169; Sherwood »v. 
Fleming, 25 Tex. Sup., 408; Kimmell e¢ als. v. Wheeler, 22 Tex., 77; 


Stoddard v. Chambers, 2 How., 284; Milis v. Stoddard, 8 How., 345. 


Harwood & Winston, for appellee, cited: Shields v. Hunt, 45 Tex., 
424; Johnson v. Timmons, 50 Tex., 521; Johnson v. Eldridge, 49 
Tex., 508. 


Warxer, P. J. Com. Arr.—In a conflict of title arising out of 
two independent files and surveys upon the same land by virtue of 
different certificates or land claims, a patent issued to one of the 
claimants carries with it a prima facie right to the land in favor 
of the patentee, and it devolves upon the contestant of such right, 
claiming under the other file and survey,in order to rebut that 
presumption, that he shall clearly establish a prior or superior equi- 
table right. Johnson v. Eldridge, 49 Tex., 507; Clements v. Eggle- 
ston, vol. 5, Law Journal, p. 19 (decided by Commissioners of 
Appeals). 

The plaintiff having introduced in evidence the patent to make 
out a case which prima facie entitled him to recover, it remained 
necessary only to connect himself with it as the legal or equitable 
owner of the land, and this he did do. 

It follows from the foregoing statement of the status ‘of the 
plaintiff's case as presented under his evidence, that the court 
properly charged the jury, in effect, to find their verdict for the 
plaintiff, if such evidence as this was before them, unless it shall ap- 
pear that the defendants’ evidence is such as from which the jury 
would have been warranted in finding that the file and survey made 
for Chenault under the Stephen Hicks certificate was not forfeited 
nor abandoned at the time when the land was surveyed (23d day 
of October, 1876), by virtue of the land certificate under which the 
plaintiff claims by patent. If, under the evidence, the jury could 
not have found, consistently with the law of the case, any other 
verdict than one in favor of the plaintiff, and that, if they had 
found otherwise, the verdict would have been so clearly wrong that 
a judgment based upon it for that reason alone ought to be re- 
versed, the rule applicable to the charge of the court is that its 
erroneousness, not operating to the defendants’ injury, cannot con- 
stitute a sufficient ground for reversing the judgment. Gaston v. 
Dashiell, 55 Tex., 520; G., H. & S. A. R. Co. v. Delahunty, 53 
Tex., 212. 
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We do not mean to imply that the correctness of the judge’s 
charge complained of in the third assignment of error requires the 
support of the rule above quoted; we think the charge was wholly 
correct in its application to the facts; and that there was no evi- 
dence before the jury which tended so far to impeach the validity 
of the plaintiff's right under the patent as to involve the necessity 


of weighing the evidence of the defendants. 


The evidence showed beyond dispute that, prima facie, the sur- 
vey under which the defendants claimed was forfeited and became 
null and void under article 7098, Pasch. Dig. The article referred 
to is the third section of “ An act supplemental to an act in relation 
to the location, survey and return of genuine land certificates,” 
passed April 25, 1871, and reads as follows: “In all cases when the 
field notes of surveys of land heretofore made have been from any 
cause withdrawn from the general land office, the same shall be re- 
turned to said office within twelve months after the passage of this 
act, or such survey or surveys shall be null and void. 
cases when field notes shall hereafter be withdrawn from the gen- 
eral land office, the same shall be returned thereto within twelve 


months from the date of withdrawal, or such 
shall be null and void.” 


And in all 


survey or surveys 


The uncontradicted and unquestioned testimony of the commis- 
sioner of the general land office showed that Spence and MeGiil, on 
5 t 


the Ist day of September, 1872, withdrew the field notes of the 


survey made for Chenault, under which the defendants claimed 


title, and that they were never returned. The commissioner testi- 
fied that it is shown by an indorsement on the file wrapper that 
the field notes were delivered to Spence and McGill * to have them 
recorded.” It appears in evidence that the field notes had not been 
recorded before their transmission to the general land office, as re- 
quired by law, in the office of the county surveyor of Gonzales county, 
and that that fact constituted one of the grounds for not patenting 


the survey made under the Hicks certificate. 


jae 
rhe 


burden was 
clearly upon the defendants to negative. if they could, the inference 
that arises under the facts that Spence and McGill withdrew the 
field notes under the authority and with the consent of the defend- 
ants or of their grantors. The circumstances, so far as they are devel- 
oped by the evidence, are consistent with that supposition, and there 
is no evidence which suggests the idea that the withdrawal was 
effected by unauthorized persons, or for purposes inimical or adverse 
to the interests of the defendants; and if such were true, the onus 
was upon the defendants to show that fact, if, indeed, such unau- 
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thorized act by a stranger would have the effect to protect the land 
from location by another, long after the expiration of the twelve 
months limited by the law for the return of the field notes. 

In the case of Snider vw. I. & G. N. R. Co., 52 Tex., 318, a query 
is suggested whether the unexplained disappearance of field notes 
from the general land office would, under a statute which denounced 
a forfeiture of rights upon their disappearance and a failure to 
return them, have such effect upon one who had acquired a right 
under them, and had no knowledge of or agency in their disappear- 
ance. 

The brief of the appellant’s counsel refers us to that case, but we 
do not think that the question involved in the guwere made in the 
opinion requires of us its solution. If it did do so, however, we 
would at least hesitate to intimate an opinion that even a party thus 
innocent and unfortunately circumstanced, by a transaction in which 
blame did not attach to him by occasion of such disappearance of 
the evidence of his right from the proper place of its repository, 
could safely repose in security without using reasonable diligence to 
follow up his incipient title with due application to the general land 
office for the issuance of his patent; and failing to do so, that after 
the lapse of a reasonable period of time, he would not be preferred 
in right as against another who in good faith, and without notice, 
should have located upon land which was apparently vacated by a 
prior locator, But we do not mean here, unnecessarily, to compli- 
cate the merits of this case with the expression of a positive opinion 
on the question referred to. 

It would have been in violation of the plain duty of the officers 
of the general land office to permit a person unauthorized by the 
owners of the survey and field notes on file in the general land 
office to withdraw them from the files; and the maxim of the law, 
“all things are presumed to be correctly and solemnly done,’’ has 
application here. Held in Titus ». Kimbro, 8 Tex., 210, that 
“where a state officer does an act which would be a violation of his 
duty unless certain terms or conditions had bean first performed by 
an individual, such performance will be deemed, prima facie, be- 
tween the aaividens and the state, to have taken place.” See 
Houston v. Perry, 3 Tex., 390; Portis v. Hill, 30 Tex., 529. 

The evidence went to establish a forfeiture of right to the survey 
made under the [licks certificate, and there was none which tended 
to rebut the legal effect of the patent. But it is insisted under the 
third ground assigned as error, that the location and survey 
patented to the heirs of William Brander was made in violation of 
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the constitution, which prohibited a location upon land already occu- 
pied by another, and in violation of the law which required a decla- 
ration of forfeiture of defendants’ prior location and survey, and 
notice to defendants of such forfeiture, before a subsequent location 
could be made, and that the patent was therefore void. 

In support of these propositions, appellants rely upon section 2, 
article XIV, constitution of 1876, and articles 7088, 7091, Pasch. Dig. 

It is provided, among other things, by sec. 2, art. XIV, of the 
constitution, “that all genuine land certificates heretofore or here- 
after issued shall be located, surveyed or patented only upon vacant 
and unappropriated public domain, and not upon any land titled or 
equitably owned under color of title from the sovereignty of the 
state, evidence of the appropriation of which is on the county 
records or in the general land office; or when the appropriation is 
evidenced by the occupation of the owner, or of some person hold- 
ing for him.” 

We think that the inhibition against locating or surveying of 
titled land, or land equitably owned under color of title from the 
sovereignty of the state, was not intended to apply to such titles, or 
appearances of title, from the state, as the statute denounced in 
terms as null and void; rights to land which were once inchoate 
and apparently valid titles, but which have been forfeited. 

Such titles to land as the defendants claim under are not within 
the protection of the section quoted from of the constitution. The 
constitution meant to protect against location and survey, titles 
which are colorably valid grants or titles from the state; but not 
to shield those who claim title under such facts as tie state de- 
nounces as sufficient to vacate a previous appropriation of vacant 
public domain, and to annul whatever right may have been ante- 
cedently acquired. See Bryan v. Crump, 55 Tex., 11. 

It is not deemed necessary to notice the ground relating to the 
requirement to give notice to defendants of forfeiture of location 
and survey. Clearly this case does not come within the terms of 
the statute relied on. It is not perceived that the purpose of the 
laws referred to was to require the commissioner of the general 
land office to give notice to locators or their assignees, or to those 
occupying and claiming public land by virtue of locations and sur- 
veys, that they, or any of such, had forfeited their rights under 
them by reason of their derelictions in complying with the require- 
ments of the statutes regulating their failures to return the field 
notes of surveys to the general land office, or the withdrawal from 
and failure to return the same to the general land office. It is not 
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deemed essential to the merits of this question to discuss or con- 
strue the statutes referred to further; it is sufficient, we think, that 
they have no proper application to the facts of this case. 

From.a sufficient consideration of all the grounds assigned as 
error, we conclude that there was no error for which the judgment 
ought to be reversed, and that it therefore should be affirmed. 


AFFIRMED. 


(Opinion adopted March 17, 1884.] 
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Taomas J. RaGLanp er Au. v. Mary Wisrock Er AL. 


(Case No. 5076.) 


1, NEw TRIAL— VERDICT.— When averdict is rendered on conflicting evidence, 


and the district court enters judgment thereon, and has refused a new 
trial, the supreme court will not disturb the verdict unless it is without suf- 
ficient evidence to support it, or so decidedly against the preponderance of 
evidence as to show that the jury did not give the case due consideration. 


2. FRAUD — MARRIED WOMAN — DEED.— A deed absolute in form, as a convey- 


ance of the fee, was procured from a married woman, who signed and ac- 
knowledged the same with her husband, and which purported to convey 
her homestead. She was unable to read. The husband was at the time in 
debt to the purchaser, and there was evidence showing that the wife be- 
lieved the instrument she signed was to secure its payment, of which fact the 
grantee had actual and constructive notice, he designing to treat it as a 
deed absolute to himself. Held, that no estate was conveyed by the deed. 


3. PRacTICE — INTERVENTION.— A petition of intervention, when improperly 


filed, may be dismissed on motion as well as upon demurrer. If the peti- 
tion of intervention shows a cause of action on which the intervenor may 
recover in any suit, but defectively stated, a demurrer affords the remedy 
to one adversely interested; but when the cause of action, though good, 
does not authorize an intervention in the particular suit, a motion to dis- 
miss is proper. 


4, PRACTICE — INTERVENTION.— An intervention, which in its consequences, if 


the intervenor should prove successful, would result in postponing the de- 
termination of the cause as between the original parties, will not be al- 
lowed. Hence, one who claims a small undivided interest in the land 
involved in a suit, and also an interest besides in the survey of which it 
formed a part, not involved in the litigation, and in which the plaintiff 
claims no interest, should not be allowed to intervene. To allow it would 
result in complicating the case by producing new parties and causes of ac- 
tion. Since the judgment could not affect the rights of the intervenor, he 
should resort to an independent action. 


Arrrat from Tarrant. Tried below before the Hon. A. J. Hood. 











co 
vo) 
bo 


RaGianp v. Wisrock. {Austin Term, 





a 4 


——_——__——_. 


Statement of the case. 





—_—. 


On the 29th day of November, 1881, appellant, Thomas J. Nag- 
land, filed petition in trespass to try title against Mary Wisrock, 
Frank, John, Joseph and Lizzie Wisrock, Christina Witzer and her 
husband, Nicholas Witzer, Barbara Reitz and her husband, John 
Reitz, for the recovery of two hundred acres of land in a square out 
of the northeast corner of the George Greere survey of six hundred 
and forty acres in Tarrant county, which was particularly described, 
The court was asked to appoint a guardian ad litem for Joseph and 
Lizzie Wisrock, who were allleged to be minors. The plaintiff gave 
bond, and a writ of sequestration issued and was executed, and the 
defendants failing to replevy, the plaintiff gave his replevin bond, 
and acquired the possession of the land. 

The defendants answered by general demurrer, general denial 
and plea of not guilty. Hyde Jennings, who had been appointed 
guardian ad litem for Joseph and Lizzie Wisrock, answered, adopting 
theanswer of their co-defendants. Maria James, guardian of Menard 
James, a lunatic, filed a motion to be allowed to intervene, which 
was granted, and on the 2d day of March, 1882, Maria James, by 
her attorney, filed a petition of intervention as against plaintiff and 
the defendants, and also against Nicholas and Mike Wisrock, claim- 
ing in substance that the ward, Menard James, was the owner in 
fee, and entitled to the possession, of an undivided one-sixth interest 
in the George Greere survey of six hundred and forty acres, and 
alleged that the defendants and Nicholas and Mike Wisrock claimed 
the whole of the survey, and that plaintiff Ragland claimed two hun- 
dred acres thereof in the northeast corner of the survey, and asked 
for judgment for the one-sixth interest. 

Plaintiff filed an answer to this plea of intervention on May 12, 
1882. 

1st. Denying that intervenor had any interest in said land. 

2d. Alleging that if the intervenor had any interest, the same 
should not be set apart out of the two hundred acres claimed by 
plaintiff, because plaintiff purchased and had a warranty deed to it 
from Nicholas Wisrock, deceased, and his widow, the defendant Mary 
Wisrock. That said Mary and the other defendants were the widow 
and heirs of Nicholas Wisrock, deceased, and were the owners as such 
of the remaining four hundred and forty acres, and that the share of 
the intervenor could be set aside out of the four hundred and forty 
acres without prejudice to intervenor’s rights. 

On May 5, 1882, the defendants filed an answer tothe plea of inter- 
vention, consisting of — 
1st. A motion to strike the same out, because said plea sought to 
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introduce new matter into the suit, and attempted to convert the 
suit from an action of trespass to try title to one of partition, and 
because it was not shown that intervenor’s rights would be preju- 
diced by this suit. 

The court sustained the motion to strike out, and dismissed the 
intervenor, to which she excepted. 

Ist. That the said two hundred acres of land described in the deed 
from Wisrock and wife to Ragland was intended as a mortgage to 
secure him, Ragland, in the payment of the sum of money mentioned 
in the deed, and therefore void. 

2d. That the deed was procured by fraud from Mary Wisrock; 
she believing at the time she executed the deed that it was a mort- 
gage to two hundred acres of land out of the south end of the 
Greere survey, and not the homestead, and therefore void. 

The validity or invalidity of the deed from Nicholas Wisrock and 
wife to plaintiff Ragland was the main question in the case. The 
jury found a verdict in favor of the defendants, and judgment was 
accordingly rendered that plaintiff take nothing by reason of his 
suit. 

It will be seen from the opinion that the evidence was strangely 
conflicting. Enough is stated in the opinion to illustrate the princi- 
ples announced. 


J. Y. Hogsett, for appellant, cited: Brewster v. Davis, 56 Tex., 
478, and authorities there cited; also, Rupard v. Coombes, Austin 
term, 1883, and Walker ». Weaver (not yet reported); Pars. on Con., 
vol. 2, p. 564, note E; Parker v. Beavers, 19 Tex., 406; Story’s Eq. 
Jur., § 190a; id., § 157; Wait’s Act. and Def., vol. 4, pp. 518-19; 
Pars. on Con., vol. 2, p. 564, note 1; Pool v. Chase, 46 Tex., 210; 
Williams v. Pouns, 48 Tex., 141. 


Hyde Jennings and Ball & MeCart, for appellees, cited: Davis 
v. Kennedy, 58 Tex., 516; Wiley v. Prince, 21 Tex., 637; M. S. Cole 
v. Wm. Bummel, Galveston term, 1884; Carter v. Carter, 5 Tex., 93; 
Loving v. Milliken, Austin term, 1883 (59 Tex., 423); Texas Law 
Reporter, vol. 2, p. 75; Stampers v. Johnson, 3 Tex., 4; Hone ». 
Puckett, 22 Tex., 205; 9 Tex., 522; 12 Tex., 110; 13 Tex., 49; 16 
Tex., 137; 18 Tex., 666; 45 Tex., 450; 47 Tex., 159; 49 Tex., 458; 
50 Tex., 435; 51 Tex., 261; 52 Tex., 543; 53 Tex., 42. 


Witur, Curr Justicer.—The only question of any importance 
between appellees and the appellant Ragland, presented for our de- 
cision, is as to the validity of the deed made to the latter by Nicho- 
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las and Mary Wisrock, which purported to convey the land jn 
controversy. 

If this was a regular deed of conveyance, duly and legally exe. 
cuted by the grantors named in it, and acknowledged properly by 
Mary Wisrock privily and apart from her husband, then the judg. 
ment below was erroneous and must be reversed. 

If, on the other hand, Mrs. Wisrock had good reason to suppose, 
from all the facts and circumstances surrounding the transaction, 
and did suppose, that the instrument she was executing was a mort- 
gage; or if through fraud she was induced to believe that the in- 
strument did not convey her homestead — the property described in 
it,— and these facts or either of them were known to Ragland at 
the time, or before he paid the consideration, the deed is of no effect 
as a conveyance of the homestead. 

The ignorance as to the character of the instrument, or the fraud 
which brought about its execution, must concur with notice either 
actual or constructive on the part of the grantee, in order to avoid 
the deed, if it is properly certified to by the officer taking the sep- 
arate acknowledgment. Coles v. Bammel, 3 Tex. L. R., 146; Davis 
v. Kennedy, 58 Tex., 516. 

To this effect was the charge of the court below, and the verdict 
reached by the jury under such charge must stand if there is suffi- 
cient evidence to justify the instructions. 

The evidence upon these important points is so conflicting as to 
be wholly irreconcilable. In such cases it is not our province to set 
aside the verdict of a jury who heard the evidence as delivered by 
the witnesses, and the ruling of the judge, who, having the same 
privilege, has refused a new trial. The only exceptions to this rule 
are where the verdict was without sufficient evidence to support it, 
or so decidedly against the preponderance of proof as to show that 
the jury did not give the cause a due consideration. It matters not 
that in any particular case we would have found directly contrary 
to what the jury did, upon the facts brought before us in the record. 
We do not learn these facts from the mouths of the witnesses. Per- 
haps if we did, and could see the manner in which they were exam- 
ined, and the circumstances surrounding them at the time they 
testified, we should agree with the jury and decide directly to the 
contrary to what we would if the same facts come to us on paper 
alone. 

In this case we cannot say that the verdict is not sufficiently sup- 
ported by the evidence, or that it is so decidedly against the weight 
of the testimony as to warrant us in setting it aside. 
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It was proved by plaintiff's witnesses that Nicholas Wisrock, the 
husband, was, previously to the execution of the instrument, indebted 
to Ragland in something over $2,000, and to one Hart in a still 
larger sum. That he was anxious to pay Hart, and applied to Rag- 
land to get the money with which to make the payment. He pro- 
posed to Ragland that if he would take up Hart’s debt that he 
(Wisrock) would give him a lien upon the land incumbered by that 
debt; and would also secure the balance due the latter by a lien upon 
the land in controversy. Ragland was not willing to do this, but was 
willing to take a deed for the Hart land and pay off the Hart note, 
and to take a deed for two hundred acres out of the Green survey 
and give up the notes he already held against Wisrock, and allow 
him to redeem the land at any time by paying the purchase money 
and interest. All this occurred on the day before the deed was 
signed. 

Here, then, are the circumstances of a previous indebtedness, and 
a negotiation for a loan, and the old and the new debt to be secured 
by mortgages. These are considered as important facts in deter- 
mining that an instrument subsequently executed was a mortgage, 
and not asale. Loving v. Milliken, 59 Tex., 423. 

As no absolute sale of the homestead had been agreed upon or 
even talked of before the parties went to Ft. Worth the next day, 
Mrs. Wisrock could not have gone there with the intention of mak- 
ing such a sale, nor could Ragland have supposed that such was her 
intention. In fact it is proved that she never had such a design, 
and that he thought it doubtful whether or not she could be induced 
to sign such a conveyance. 

If the defendant’s witnesses are to be believed, no change in the 
nature of the transaction was agreed upon between the parties after 
they reached Ft. Worth and down to the time of the execution of 
the deed. Their statements tend to show that, with the offer made 
by Ragland still open, Mrs. Wisrock signed the deed, protesting 
that she did not or would not sign away her homestead, and with- 
out any explanation of the deed having been made to her by the 
officer taking her acknowledgment. They also state that the agent 
of appellant was present at the time and was a witness to her pro- 
test against signing away her homestead, and to the failure of the: 
officer to explain the deed to her. 

It is true that all these statements are directly contradicted by: 
appellant’s witnesses, who say that the trade was, at the instance of 
Ragland’s attorney, changed to an absolute sale; that the deed was 
explained to Mrs. Wisrock, and that she professed to understand it; 
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and that neither Ragland’s agent nor any of these witnesses who 
were present heard her expressions of unwillingness to sign away 
her homestead. 

ut this is a question of veracity which the jury have settled in 
favor of the appellees, and we have no authority to interfere with 
that decision. 

Even if the appellant agreed with Wisrock upon a change of 
instruments after they got to Ft. Worth, this fact does not appear 
to have been made known to his wife. Indeed, her expression that 
she would not sign away her homestead shows that she either did 
not know of the change or did not acquiesce in it. 

Add to the above circumstances the fact that Mrs. Wisrock was 
unable to read or write and wholly unacquainted with the meaning 
of legal instruments; the fact that the grantors remained in pos- 
session after the execution of the instrument, and paid interest on 
the purchase money; also the fact that Ragland used expressions 
before the deed was signed showing that he expected his agents to 
overreach Mrs. Wisrock in the transaction, and afterwards to the 
effect that they had done so, and that he expected the grantors to 
remain in possession as long as they paid interest on their debt to 
him, and we think there is proof enough that Mrs. Wisrock believed 
that she was signing a mortgage and not a deed, and that Ragland 
or his agents, or perhaps both, knew that she was deluded by this 
false idea into executing the instrament. We do not regard the 
making of the lease as showing the transaction to be an absolute 
sale. Interest frequently assumes the appearance of rent in such 
transactions, and it is positively stated by one of the defendants that 
the money paid under the lease was paid as interest. The lease was 
surrendered long before its expiration upon the payment of one 
year’s interest then about due. 

The fact, too, that Wisrock, after the deed was executed, applied 
for a defeasance, is strong proof to show that it was the under. 
standing of the grantors that such an instrument was to be given 
them. We do not look upon it as a case where both parties intended 
a mortgage and cloaked their design under the garb of an absolute 
conveyance. but it is a case, under defendant’s evidence, where a 
married woman executed an absolute conveyance, thinking it a 
mortgage, and not having the instrument properly and fully ex- 
plained to her, of which fact the grantee had actual or constructive 
notice, he designing to treat it as a deed in fact as well as in ap 
pearance. It is hardly probable that Ragland would have agreed 
with the Wisrocks for a mortgage on their homestead — a void 
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security,— but it is probable that in order to induce the wife into a 
separate acknowledgment, he would permit her to believe that this 
was its character and effect. 

Taking all the facts as sworn to by the defendant's witnesses to 
be true —and we are bound to so consider them under the verdict 
of the jury,— we think there was sufficient evidence to justify the 
verdict, and we see no good ground for a reversal of the judgment. 

As to the action of the court in refusing to suppress Hart’s dep- 
ositions, it is sufficient to say that we are not informed, by bill of 
exceptions or otherwise, what was the trade inquired about in the 
direct interrogatory to this witness. This direct interrogatory is not 
brought before us, and we cannot tell from the statement of facts 
what part of Hart’s testimony was given in answer to that question. 
Neither are any other interrogatories, except the fourth and fifth 
crosses, nor any answers except those given to those two, brought up. 
Hence we cannot tell as to the importance of these questions, nor 
whether or not they have been sufficiently replied to in other 
answers of the witness. 

We do not think the intervenor’s assignments are well taken. 

Granting that it was improper for the court to suggest that. the 
legal method of reaching the intervenor’s right to come into the 
case was by demurrer and not by motion to strike out, and for 
the court to allow such demurrer to be filed after announcement of 
readiness for trial, we are of the opinion that the petition in 
intervention could have been dismissed as well upon motion as upon 
demurrer, and that probably the former was the proper method. 

If the petition showed no cause of action upon which: the inter- 
venor could recover in any suit, or a cause defectively stated, a de- 
murrer would have been the appropriate pleading. But where the 
cause of action was on its face a good one, but did not authorize an 
intervention in this particular suit, a motion to strike out was 
proper, and should prevail and dismiss the intervention. 

We do not think the facts set forth in the intervenor’s bill en- 
titled her to come into this suit. The parties were contending as to 
the title to two hundred acres of land only. She proposed to liti- 
gate as to a one-sixth interest in that tract, and also in four hundred 
and forty acres besides, in which the plaintiff claimed no interest. 
If this is allowable, a party having an interest in common with a 
defendant in a dozen tracts of land might intervene in any suit in 
which a plaintiff was litigating with such defendant the title to one 
tract, and have the whole title decided, and the land partitioned 
This would delay the trial of the cause, and postpone its final settle- 
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ment, which an intervenor cannot do. It would also complicate the 
case and produce a multifariousness of parties and causes of action, 
which should not be encouraged. 

When we take into consideration also that the suit could not 
prejudice the intervenor’s rights, no matter how it might be de 
cided, and that she can pursue her,claim as well after this case has 
been finally determined as before, we think no reason was shown 
for allowing her to intervene, and the bill of intervention was prop- 
erly dismissed. 

There is no error in the judgment and it is affirmed. 


AFFIRMED, 
{Opinion delivered April 15, 1884.] 


Tue Heres or Frances B. Epwarns v. W. H. Mounts, Apm’r. 
(Case No. 5041.) 

1. JURISDICTION.— The probate court has no jurisdiction to determine, as be- 
tween an administrator and the heirs. the ownership of the proceeds of a 
policy of insurance, claimed by the administrator to be assets of the estate, 
and by the heirs as their individual property, derived by inheritance from 
another ancestor, the assignee of the party insured. Following Timmons », 
Bonner, 58 Tex., 555, and other authorities cited. 


Aprrrat from Denton. Tried below before the Hon. C. C. Potter. 

W. H. Mounts, administrator of the estate of J. b. Edwards, 
deceased, filed a report of the condition of the estate in the county 
court of Denton county, and on the same day appellants filed their 
exceptions thereto, setting out, among other things, that they were 
the heirs of J. Bb. Edwards, deceased, and also of Mrs. Frances Ed- 
wards, then deceased, who was the mother of J. B. Edwards; claim- 
ing that J. B. Edwards, in his life-time, gave the policy of insurance 
on his life to his mother, Frances Edwards, and that the $5,000 
reported as having been collected by the administrator was the 
proceeds of that policy. Contestants claimed that the $5,000 did 
not belong to this estate, but was the property of the contestants, 
because, they averred, that, at the death of said J. B. Edwards, the 
policy was the property of Frances Edwards, mother of appellants. 
Contestants further excepted to the report of the administrator, and 
to the allowing of each and all of the claims therein mentioned, be- 
cause they never were filed as required by law, and were never with 
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the clerk or other legal custodian, but were withdrawn and kept by 
their attorney, J. A. Carroll, and never had been with the papers 
in the case. 

Upon a hearing of the report of the administrator and the excep- 
tions of appellants, the county court rendered a judgment that the 
$5,000 so reported by the administrator as having been collected on 
the life insurance policy of J. B. Edwards was not the property of 
his estate; that it was owned at the date of the death of said J. B. 
Edwards by his mother, Frances Edwards, and that the money so 
collected belonged to her heirs, the appellants; directing the admin- 
istrator to pay to them, less the sum of the costs, commissions and 
attorney’s fees. 

The administrator excepted to that part of the decree which ad- 
judged the money to belong to contestants and directing the 
administrator to pay it over to them and the creditors mentioned 
in the administrator's report as holding accepted and approved 
claims against the estate of J. B. Edwards. The administrator and 
creditors appealed to the district court. 

Contestants proposed to prove that the $5,000 reported by the ad- 
ministrator was not the property of the estate of J. B. Edwards, 
but was the property of contestants as heirs of Mrs. Frances B. Ed- 
wards; to which the counsel for the administrator objected because 
the county court, from which this cause was appealed to the district 
court, did not have jurisdiction to litigate the title to the $5,000; 
which objection the court sustained, and, on hearing, the court con- 
firmed and approved the report, overruled the objections of con- 
testants, and adjudged that neither the county court nor the district 
court had jurisdiction to try and determine the title to the money } 
that the title to the same be not adjudicated, and that the rights of 
the contestants thereto be not prejudiced. From that judgment 
the appeal was taken. 


A. Elwards and Marshall Fulton, for appellants, cited: State 
Const., art. V, sec. 16; R. S., arts. 1818, 2108; Wells on Jurisdiction, 
p. 290, sec. 280; Homer’s Appeal, 35 Conn., 113; Shallenberger’s 
Appeal, 21 Pa. St., 341; Finch v. Finch, 14 Ga., 362. 


West, Assocrate Justice.— Under previous decisions of this court, 
in cases practically involving the same matter as is here presented, 
as to the jurisdiction of the probate court to try the issue raised 
between the parties concerning the ownership of the policy of insur- 
ance in question, it must be held that the probate court had no such 
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power. Timmons v. Bonner, 58 Tex., 555-562. See, also, Texas 
cases there cited and dis:ussed; Homer’s Appeal, 35 Conn., 114; 
Finch v. Finch, 14 Ga., 369, 370; Tappenden v. Walsh, 1 Eng. Ree, 
Rep., top p. 100. 

For this reason the judgment of the district court must be 
aflirmed, without, however, prejudice to the rights of the appellants 
to institute proper proceedings in the appropriate tribunal to de- 
termine their right to the fund realized from the payment into the 
hands of the administrator, Mounts, of the life insurance policy in 
question. 

It may also be proper in this connection to say that the action 
of the district court, under the special circumstances of this case, in 
confirming and approving the report of the administrator, appears 
to have been unnecessary, or at least premature. 

If, in fact, there will be no assets whatever in the hands of the 
administrator if the policy of insurance in question should prove 
not to be the property of the estate, then the controversy between 
the heirs and the creditors over the administrator’s report will 
become unimportant. 

If, on the other hand, it should ultimately be determined that the 
proceeds of the insurance policy are assets in the hands of the 
appellee, it will be time enough, then, to pass on the questions raised 
by the appeliants as to the correctness of the appellee’s report. 
With this qualification the judgment of the court below is affirmed. 


AFFIRMED. 
[Opinion delivered April 15, 1884.] 





Tuomas Snyper Er At. Vv. Litty D. Ivers er At. 
(Case No. 5012.) 
1. DEED, DELIVERY OF — Fact CASE.—See statement of case for facts held 


sufficient to authorize a judgment based on the fact that a deed for land 
had been executed and delivered. 


Appear from Montague. Tried below before the Hon. C. C. 
Potter. 

Trespass to try title by Lilly D. Ivers, formerly Snyder, and her 
husband, C. H. Ivers, against Thomas Snyder, Alice M. Smith, 
Thomas H. Smith, Sawnie Robertson, B. F. Hodges, and A. K. 
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Work, administrator of Nimrod Snyder, to recover three hundred 
and twenty acres of land patented to W. W. Holman. 

The petition alleged, in substance, that on April 5, 1876, Nim- 
rod Snyder executed and delivered to his daughter, Lilly D. Snyder, 
now Ivers, a deed of gift of the Holman survey, which became lost 
or mislaid without having been registered; that afterwards Nimrod 
Snyder died, and defendant A. K. Work, as his administrator, ap- 
pointed by the county court of Dallas county, Texas, had caused 
the land to be inventoried as the property of the estate of Snyder, 
and had procured an order of court directing him to sell the land 
for the payment of debts; that at such sale defendant Robertson 
became the purchaser, but the sale had not been confirmed; that 
defendants Thomas Snyder and Alice M. Smith were children and 
heirs of Nimrod Snyder, and that defendant Hodges claimed some 
kind of pretended title to the land. 

Answer by general denial and plea of not guilty. Judgment for 
the plaintiffs. 

The testimony of the plaintiff Lilly D. Ivers, as to the acts and 
declarations of her father and of all transactions between them, was 
excluded under art. 2248 of Revised Statutes; but the testimony of 
Alice M. Smith and Thomas I. Smith, the sister and brother-in-law 
of plaintiff Lilly D. Ivers, tended to establish the following facts: 
That Nimrod Snyder signed and acknowledged before a notary 
public a deed conveying the land in controversy to his daughter, 
the plaintiff Lilly D. Ivers. He declared it to be his intention to 
give this land to his daughter Lilly. 

Mrs. Smith, a witness, testified that Lilly D. “owned the land.” 
“She obtained the deed from Nimrod Snyder.” “ When Nimrod 
Snyder gave her the deed, or told her to take it, I do not remember 
if she did so, bat he told her he would take it to Texas and have 
it recorded for her, and told me the same thing.” He in the pres- 
ence of Thomas H. Smith, in the city of St. Louis, showed this deed 
to his daughter Lilly, who was the grantee in the deed, and “ gave 
her the deed or told her to take it,” and told her that he would take 
it to Texas and have it recorded for her. 

After this the last time that it was seen by any of the witnesses 
it was in his hands, 

Nimrod Snyder, on several occasions, declared that he had con- 
veyed this land to his daughter Lilly, one of these declarations being 
made after he came to Texas and while he and the witness, Thos. 
I. Smith, were standing on the tract of land in controversy. 

The petition alleged the execution of the deed and its loss or de- 
VoL. LXI — 26 
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struction, and plaintiff's inability to produce the original or a copy, 
The plaintiff, Lilly D. Ivers, testified that she had made diligent 
search for it, but could not find it, and did not know where it was, 


West, Associate Justice.— This case has been presented very 
fully and satisfactorily for our consideration, both by brief and oral 
argument. We have examined the questions discussed with great 
care, and are of opinion, upon a consideration of the whole case, that 
the evidence, taken as a whole, was sufficient to authorize the court 
in concluding, as it did, that Nimrod Snyder had in his life-time 
executed and delivered to his daughter, Lilly Ivers, a deed for the 
land in suit, but for some cause failed to have it recorded. 

We are also of the opinion, under the facts developed by the evi- 
dence, that the loss or destruction of the deed was sufficiently 
proved to permit of the introduction of secondary evidence as to 
its existence, loss and contents. 

That portion of the judgment of the district court which awarded 
execution for costs against the appellant, who was an administrator, 
was error, and in this respect the judgment will be here corrected; 
in all other respects it will be affirmed. 





AFFIRMED. 
[Opinion delivered April 15, 1884.] 





. A. Beck er At. v. S. Tarrant. 
(Case No. 5008.) 


1, LIMITATION — VENDOR'S LIEN.— Ina proceeding to revive a personal judg- 
ment ona promissory note, and to enforce against a purchaser from the 





original vendee a vendor’s lien on land for which the note was given, held, 
that the judgment which relieved the debt from limitation preserved the 
vendor's lien, though limitation in the absence of the judgment would have 
run against the note; and so long as the vendor’s lien thus preserved existed, 
it was a foundation against subsequent purchasers of the land for a foreclos- 
ure of the lien. 

2, Same.— The statute of limitations begins to run between co-sureties at the 
time the debt is paid, irrespective of the time when the obligation was en- 
tered into or became due. 

8. SUBROGATION — VENDOR'S LIEN.— One whose land is. bound equally with that 

of another for the satisfaction of a vendor’s lien, and who pays off a judg- 

ment for the debt, is entitled to contribution from the other; and in order 
to subject the land of such other to its proportional part of the judgment, 
he may be subrogated to all the rights of the plaintiff in the original judg- 
ment, and foreclose the vendor's lien, 
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Aprrreat from Collin. Tried below before the Ton. Richard 
Maltbie. 

January 11, 1876, Hardin Hart sold S. M. Loggins one hundred 
and sixty acres of land, and executed a deed to the same. Loggins, 
in part payment for the land, gave his note to Hart for $340, due 
January 1, 1879. The deed recited the note, and the note referred 
to the land. The deed was recorded October 16, 1876. Loggins 
sold the land to Calvin and Thomas Stacy, and made them a joint 
deed which was recorded October 16, 1876. At that time Calvin 
and Thomas Stacy knew of the note to Hart, and the deed from 
Hart to Loggins. The Stacys divided theirland between them, and 
each settled on his respective share. On the 22d of August, 1877, 
Calvin Stacy sold his half to 8. Tarrant, and made him a deed. 
Tarrant knew of the existence of the note of Loggins to Hart, and 
deed from Hart to Loggins. On the 9th of December, 1877, Stacy 
died intestate, and left E. J. Stacy and Thos. M. Stacy his heirs. 
There was no administration on his estate. His widow married A. 
Beck. In the meantime, Hart transferred the Loggins note to J. 
A. Askey, who sued on same April 3, 1879, making 8. M. Loggins, 
8. Tarrant, appellee, and A. Beck parties, but not making E. J. 
Beck and Thomas M. Stacy, Jr., or the estate of Thos. Stacy, de- 
ceased, parties. On January 4, 1883, Askey recovered a personal 
judgment against Loggins, and a deoree foreclosing the vendor’s 
lien on all the land sold by Hart to Loggins. March 1, 1883, an 
order of sale was issued to sell. April 3, 1883, the day of sale, S. 
Tarrant paid the sheriff $560.81 in full satisfaction of the judgment, 
and to prevent his own land from being sold. May 22, 1883, Tar- 
rant, appellee, brought suit against A. Beck, E. J. Beck and Thomas 
M. Stacy, Jr., asking to be subrogated to the rights of J. A. Askey, 
under the judgment recovered by him against Loggins, Tarrant e¢ 
al., and also praving for a foreclosure of vendor’s lien on their land 
to satisfy one-half of the judgment paid by Tarrant to Askey. De- 
fendants answered January 8, 1884, and demurred generaily and 
speciaily to Tarrant’s petition, and pleaded general denial and 
specially. They specially excepted because petition did not contain 
sufficient equity on its face to entitle plaintiff to relief. They 
ple aded that they were not parties to judgment of Askey v. Log- 
gins; that Tarrant had paid the judgment in full to save his own 
land, and not for defendants’ bene fit; that the lien sought to be en- 
forced was a stale demand and barre d by limitations, no suit having 
been brought against defendants or their land, or against the estate 
of Thos. Stacy, deceased, within four years after a cause of action 
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had accrued on the original note against them or either of them 
The general demurrer and special exceptions were overruled, aa 
final judgment rendered against defendants decreeing land to be 
sold, etc, January 28, 1884. 


Jenkins & Pearson, for appellants, cited: Elliott v. Blane, 54 Tex., 
216; Hobby’s Land Law, sec. 1406, and authorities there cited; 
Riggs v. Ilanrick, Texas Law Review, vol. 2, p. 103; Wolford y, 
Unger r, 55 Tex., 483 et seg.; Shelton v. Tanner, 9 Bush (Ky.), 314; 
arts. 2035, 3205, 3207, 3218, sec. 2, art. 1874, R. S.; Daty wv. Gra. 
ham, 12 Tex., 427 e¢ seg.; art. 1206, R.S.; Read vw. Allen, 56 Tex., 
194, 195; Jeffus v. Allen, 56 Tex., 195; Baker v. Compton, 52 Tex, 
261; Thompson e al. v. Jones ef al., Tex. Law Re view, vol. 
pp. 115, 116; Sublett v. McKinney, 19 T eX., 438 et seqg.; Williams », 
Durst, 25 Tex., 679 et seq. 


Throckmorton & Brown, for appellee, cited: Perkins v. Sterne, 23 
Tex., 561; McAlpin v. Burnett, 19 Tex., 500; R. C., art. 3218; 
Roosevelt v. Davis, 49 Tex., 463; Angell on Limitation (May’s edi- 
tion), secs. 131, 132, 133, 134 and 135, and note 4 to sec. 133, p. 115; 
note 1 to sec. 135, p. 116; Burns v. Ledbetter, 54 Tex., 385, and au. 
thorities there cited; French v. Grenet, 57 Tex., 281, and authori- 
ities cited; Black v. Epperson, 40 Tex., 162; Willson v. Phillips, 27 
Tex., 545; Story’s Eq. Jur., sec. 477; Sheldon on Sabrozation, secs, 
3, 4, 8, 9, 11, 106 and 109; Pomeroy’s Eq. Jur., vol. 3, secs. 1220, 
1221 and 1222. 


Wir, Carer Justice.— One of the principal points raised in 
this case has been already decided’in the case of Slaughter v. Owens, 
2 Texas Law Review, p. 285. 

In that case the makers of a note secured by a vendor’s lien had 
been sued within the period of limitation and a personal judgment 
had been obtained against them. Subsequently, and after limita. 
tion would have barred a recovery upon the note, but not upon the 
judgment, a proceeding was commenced to revive the latter and 
enforce the vendor’s lien as against a purchaser from the original 
vendees of the land for which the note was given. It was held 
that the judgment kept the debt alive and preserved the vendor's 
lien, and, so long as it was subsisting and valid as a personal claim 
against the defendants therein, it existed also as a foundation for 
procecding against a purchaser from them to foreclose the vendor’s 
lien. 
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The debt secured by the vendor's lien was therefore a subsisting 
one at the time the lien was lifted from the land of appellants by 
the payment of the judgment, as well as at the date of the com- 
mencement of this suit. 

This view dispenses with a consideration of the position taken by 
appellants, that their land occupied the place of a surety for the pay- 
ment of Loggins’ debt, and when that debt was four years old it 
could not be enforced against the land. But if this be true, Tar- 
rant’s land was a co-surety for the payment of the same debt, and 
this having been satisfied while the lien subsisted, limitation ran in 
favor of appellants from the date of the payment of the judgment 
and not of the execution of the note. 

“The statute of limitations begins to run between co-sureties at 
the time the debt is paid, irrespective of the time when the obliga- 
tion was entered into or became due.” Brandt on Suretyship, 
§ 259. 

The same author also announces the rule of law to be, that “ where 
suit is commenced against one of two co-sureties before the debt is 
barred and judgment is recovered against him, and the debt is paid 
by him after the time when the statute would have been a bar, if 
no suit had been previously brought, and after the debt is barred 
against the co-surety, the statute begins to run between the sureties 
from the time of payment; and the surety who pays may recover 
contribution from his co-surety at any time after such payment and 
within the statutory limitation.” Id. 

It is not absolutely necessary for the affirmance of this case that 
we should go this far, but under the theory of counsel for appel- 
lants, that their lands and that of Tarrant were co-sureties for 
Loggins’ debt, it would establish that the claim of appellee for con- 
tribution was not barred by limitation. 

The statute of limitations not barring the claim, there can be no 
doubt of the right of Tarrant to the relief asked by himand granted 
below. The case presented is that of a common charge resting upon 
land belonging one-half to Tarrant and the other to the appellees. 
These owners “stand upon an equality with respect to their individ- 
ual titles and relations with the holder of the charge.” The maker 
of the note (Loggins) conveyed to Stacy, under whom appellants 
claim, and to Calvin, under whom the appellees deraign title in equal 
shares, at the same time and in the same deed. As between the 
owners of the land at the time judgment was paid, and Loggins, 
who stood in the position of an original mortgagee, neither had a 
right to demand that the other’s portion should be first subjected to 
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the mortgage debt. The equities between themselves being equal, 
and one having redeemed, he is entitled to a pro rata contribution 
from the other owners, and may keep the lien alive by equitable 





assignment as security for such contribution. For the above doe- : 
trines see 3 Pom. on Equity, sec. 1222. 
“This doctrine,” says the above writer, “is a simple application 


of the maxim, ‘ Equality is equity,” and “the doctrine of contribu- 
tion” among such parties, and of “equitable assignment to secure 
such contribution,” are the efficient means by which equity completely . 
and most beautifully works out perfect justice and equality of bur- 
den under these circumstances. Id., and sec. 1221. 

There is no other assigned error demanding consideration, and 
the judgment is affirmed. 

AFFIRMED. 
{Opinion delivered April 18, 1884.] 





A. H. Corrim v. E. G. Dovetass. 
(Case No. 1971.) 


1, ASSIGNMENT.— An assignment for the benefit of creditors, made under the 
act of March 24, 18%, which did not purport to pass title owned by the 
partnership making it, as well as the individual property not exempt from 
forced sale owned by the individuals composing the firm, cannot be sus- 
tained as a valid assignment. 

2. SAME — CONSTRUED.— But when a mercantile firm in failing circumstances * 
made an assignment, by the terms of which they conveyed to the assignee 
‘‘all the wares, merchandise, stock in trade belongin 





¢ to us, now in the 


. 5 
store of Kniffin Bros. (their store), and all the warehouses used, owned and : 
controlled by us, together with our books, accounts, notes, bills, including 3 

‘. " ° i 
all properties of all kinds now owned by us, excepting only such properties i 


as are exempt to us,” it was construed to embrace the individual property 
as well as that owned by the firm. It was also held: 

(1) That the surroundings of the parties may be looked to in ascertaining 
what they meant by the language used. 

(2) In the absence of language showing a contrary intent, the presumption 
will be indulged that the parties intended to make an assignment valid in 
law. 

(3) The instrument stipulated for the release of the separate debts of each 
partner as well as partnership debts, and this could not have been intended 
if the purpose was only to assign partnership assets. 

8. CASES REVIEWED.— The cases of Von Wettberg v. Carson, 44 Conn., 289; 
Hanson v. Paige, 3 Gray, 242, and Malcolm v. Hodges, 8 Md., 418, reviewed, 
and other authorities found in the opinion cited. 


















Corrinx v. Dove.ass. 





Opinion of the court. 





Aprrat from Grayson. Tried below before the Hon. Richard 
Maltbie. 
C a) - r ° , r 
On the 6th of December, 1882, S. W. Kniffin, of Parsons, Kansas, 
and W. G. Kniffin, of Denison, Texas, who were partners under the 
firm name of Kniffin Bros., being insolvent, executed to A. H. 
Coffin their deed of assignment, whereby Coffin was appointed as- 
signee. Coffin accepted the trust and filed his bond, which was ap- 
5 aa 
proved and qualified. The assignee took possession of the goods 
assigned and had them in his possession when defendant Douglass 
, 5 . ° 7 ° . . 
by a writ of attachment, in a cause entitled Keating v. Kniffin 
Bros., seized the goods without the consent of the assignee, and 
converted the same to his own use. The goods at the time of their 
seizure were reasonably worth in the market the sum of about 
$1,273.26. This cause coming on to be heard without a jury, judg- 
ment was rendered in favor of defendant, from which plaintiff 
‘offin, the assignee, appealed. The character of the assignment is 
’ D o 

shown by the opinion. 


L. L. Maughs and Cowles & Story, for appellant. 


Alex. White and Ilare & THead, for appellee, cited: Bump on 
Fraudulent Conveyances, 356; Hooper v. Tuckerman, 3 Sandf., 311; 
Sangston v. Gaither, 3 Md., 40; Keighler v. Nicholson, 4 Md. Ch., 84; 
Rosenburg v. Moon, 11 Md., 376; Banitz v. Rice, 14 Md.; Seaving v. 
Brinkerhoff, 5 Johns. Ch., 329; Scott ». Coleman, 3 Littell, 349; 
Wilkes v. Ferris, 5 Johns., 335; Weems v. Armstrong, 31 Md., 87; 
Bump on Fraudulent Conveyances, 429; Donoho v. Fish Bros., 58 
Tex., 164; Thomas v. Jinks, 5 Rawle, 221; Za re Wilson, + Barr, 
430; Llenderson v. Bliss, 8 Ind., 100. 


Stayton, Assocrare Justice.— The judge, who tried this cause 
without a jury, found that the deed of assignment conveyed to the 
appellee the property which belonged to S. W. and G. W. Kauiffin as 
partners, and a judgment was rendered against the assignee on the 
ground that the deed did not convey the property which belonged 
to the two Kniffins otherwise than as partners. The deed of as- 
signment contains a provision requiring releases from such creditors 
as take benefits under it. 

In the case of Donoho ». Fish Bros. & Co., 58 Tex., 164, it was 
held that an assignment made by partners, which did not purport to 
pass title to all the property owned by the partnership, and by the 
members thereof in their separate rights, and not exempted from 
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forced sale, could not be sustained as a valid assignment under the 
act of March 24, 1879. 

In that case the deed did not purport to convey to the assignee 
any other than the partnership property which belonged to the as- 
signors; and it affirmatively appeared that one at least of the 
assigning partners had a considerable separate estate. 

In that case it was said: “If the deed of assignment purported 
to convey all of the property which belonged to the persons com- 
posing the firm, however defective it might be in form, it would 
pass not only the property which each copartner might own in hig 
individual right, but also such property as they might own as co- 
partners; but a deed which purports to convey only such property as 
the makers thereof own as copartners, cannot be held to pass the 
title to any other without making for the makers of the deed a con- 
tract which they never intended; this the law does not undertake 
todo.” The law aids an informal assignment, but does not make 
one. 

It then becomes necessary to consider the legal effect of the deed 
through which the assignment was made. So much of the deed as 
is necessary for this purpose is as follows: 

“This agreement, made and entered into this 6th day of December, 
1882, between S. W. Knitfin, of Parsons, Kansas, and W. G. Knitfin, 
of Denison, Texas, composing the firm of Kniltin Bros., of Denison, 
said county and state, of the first part, and A. II. Coflin, of said 
county and state, as assignee, . . . witmesseth: that the said 
Kniftin Bros., for and in consideration of the sum of $5 to them 
in hand paid by the said second party, the receipt of which is 
hereby acknowledged, and in consideration of the covenants here- 
after expressed, do hereby give, grant, assign and transfer unto 
the said A. IH. Coffin and his assigns all their wares, merchandise, 


SP 


stock in trade beionging to us now in or about the store of Kniflin 
Bros., any and all of the warehouses used, owned or controlled by 
us in Denison, Texas, including all prop reie 8 of all kinds now 
owned by us, together with our books, accounts, notes, bills, drafts 
and acceptances, excepting only such properties as are exempt to us 
by law, and held by us on commission, all subject to such terms as 
are by law effective, heretofore made and executed by us, to have 
and to hold to the said A. H. Coffin upon trust,” ete. 

The instrument stipulates for a release of the makers as a firm and 
as individuals by the consenting creditors, and is signed with the 
full names of both of the partners. 

This instrument purports to be the act of each of the persons 
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who composed the firm of “ Kniffin Bros.,” and to convey all the 
property which they owned; but it is insisted that the fact that 
the partnership name is need in the instrument, in connection with 
the fact that the instrument purports to convey “ wares, merchan- 
dise, stock in trade belonging to ws now in and about the store of 
Kniffin Bros., and all the warehouses used, owned and controlled by 
us, together with ow books, accounts, notes, bills, including all prop- 
erties of all kinds now owned by ws, excepting only such properties 
as are exempt ¢o ws,” etc., necessarily restrict the deed to copartner- 
ship property. 

Such a construction is an exceedingly technical and narrow one. 
If the instrument were ambiguous in its terms, and susceptible of 
two constructions, under well “settled rules that construction should 
be placed upon it, if consistent with the language used, which will 
render it legal and operative, rather than one which will invalidate 
it. Burrill on Assignments, 456; Wharton v. Fisher, 2 8. & W., 
178. 

The surroundings of the parties may be looked to in such a case 
for the purpose of ascertaining what they really intended by the 
language used. The parties evidently desired to make an assign- 
ment under the statute for the benefit of their creditors, and they 
are presumed to have known that such an assignment as it is 
claimed was made by them would be invalid and wholly fail to ac- 
complish the purpose which they desired. 

The presumption, in the absence of language in the instrument 
showing a contrary intention, is that the assignors intended to make 
an assignment valid in law; and we are of the opinion that the lan- 
guage used in the deed, together with the mode of its execution, 
evidence the intention of each of the members of the firm to pass 
to the assignee by the deed all the property either of them owned 
in his separate right or as a partner. 

The language nsed is as broad as it well could be, and, but for 
the fact that the firm name is used and a plural pronoun employed, 
without some express word indicating that it was intended to make 
the conveyance apply to property owned by the parties in their 
separate rights, no one could for a moment doubt, if no regard 
whatever was had for the purpose of the conveyance, that it was 
the intention of the makers to convey all the property they or either 
of them owned, separately or in common, except such as was 
exempt. 

The exemption retained is “to us,” which might be held to be a 
reservation only to the firm, with as much reason as it could be 
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held that none but firm assets were intended to pass by the deed; 
such a consiruction of the words used in this connection no one 
could contend for. 

The instrument stipulates for release from separate debts of each 
partner, as well as from partnership debts. Could the parties have 
contemplated this, if they understood that the separate property of 
each did not pass by the deed? 

A reference to cases decided by other courts, in the construction 
of similar instruments,¢will illustrate the correctness of the conelu- 
sion to which we come. 

In the case of Von Wettberg v. Carson, 44 Conn., 289, the lan- 
guage of the assignment was, “ that we, James Tehan and Thompson 
Stroud, partners under the name of James Tehan, do hereby give, 
grant, sell, convey, transfer and assign to E. Henry Hyde, Jr., trustee, 
etc., all owr real and personal estate, debts, demands, claims and 
choses in action, of every kind whatsoever, and wheresoever the same 
may be situated, except what property is by law exempt from exe- 
cution.” The court said: “ We think there can be no doubt that 
it was the intention of the parties to the instrument to convey 
not only the copartnership property, but their individual property 
also. This intention is manifest from the language used, ‘all our 
real and personal estate, etc., of every kind whatsoever, and where- 
soever the same may be situated.’ 

“Tn the case of Coggill v. Botsford, 29 Conn., 445, the language 
used in the deed of assignment was ‘all their property, real and 
personal,’ and Judge Sanford says that the words are certainly 
broad enough to include the separate property of each of the part- 
ners, as well as the common property of both of them. The lan- 
guage of the present deed is much broader and more explicit than 
in the case cited, and we entertain no doubt that the assignment of 
Tehan and Stroud conveyed all their copartnership and individual 
property.” 

In Hanson v. Paige, 3 Gray, 242. Ilanson, in behalf of himself 
and several others, whom he stated to be merchants and copart- 
ners under the firm name of John W. Blodgett & Co., set forth 
that ¢hey were indebted in divers sums of money, amounting in the 
whole to not less than $200, which they were unable to pay in full. 
It was contended that the word they was to be referred to the com- 
pany alone, and that it amounted only to an averment that the firm 
was insolvent; but the court said: “ The word they 1s not to be thus 
restricted; no rule of construction requires or warrants it. Tue aver- 
ment is not that the persons named are in their relation as partners 
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indebted. Theallegation is more general and comprehensive. ‘Zhey 
are indebted in divers sums of money which ¢hey are unable to pay 
jn full;’ that is, which ¢hey, in their individual or collective capacity, 
jn all the capacities they have, are unable to pay in full. They are 
indebted in divers sums of money which they are unable from any 
source to pay. So the averment, that ¢hey wish to surrender all 
their property, extends to all their property, held in any capacity, 
which is by law applicable to such payment. ‘For the benefit of 
their creditors,’ means for the benefit of the creditors of all of them, 
and of each and every one of them.” 

In Malcolm v. Hodges, 8 Md., 418, by an instrument which recited 
that Thomas Sprigg and Henry Meseke were copartners, trading 
under the firm name of Sprigg & Meseke, they conveyed to a trustee, 
for the benefit of their creditors, “all their estate and effects, and 
all and singular the stock of goods, machinery, book accounts owing 
to said Sprigg & Meseke, and all and singular the estate and effects 
of the said Sprigg & Meseke, of whatsoever consisting, in trust,” ete. 
The chancellor before whom the cause was tried below said: “It 
does convey all the estate and property of the grantors of any kind 
and description ;” and on appeal the court said: “ Upon considera- 
tion of the deed, we are of opinion, with the chancellor, that, if good 
in other respects, it would operate as a conveyance of all the grant- 
ors’ property, joint and separate.” 

The following cases are to the same effect: Dana v. Lull, 17 Vt., 
390; Wharton v. Fisher, 2 S. & R., 177; Williams v. Hadley, 21 
Kan., 350; Boughton v. Crosby, 47 Conn., 577; Stiness v. Pierce, 13 
Rh. I., 452; Judd v. Gibbs, 38 Gray, 541. Thus holding that the 
assignment passed all the property which either of the assignors 
owned, either separately or in common, the assignment was valid 
and the property not subject to seizure under an attachment sued 
out by a creditor of the makers, and a judgment in favor of the 
appellant should have been entered. 

This view of the case renders it unnecessary to consider whether 
the court erred in excluding, at the time it was offered, the evidence 
offered to show that neither of the partners had any property what- 
ever except such as they owned in common as partners; as does it 
become unimportant to inquire whether an assignment deed must on 
its face show that it conveys all of the assignor’s property, or whether 
it may be shown by extrinsic evidence that there is no property 
owned by the assignor which does not pass by the deed. Upon this 
question the decisions of courts of recognized ability are in con- 
flict. 
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The judgment in the court below having been rendered in fayop 
of the defendants, the case is not so developed in the record ag to 
enable us to dispose of it in such manner as to do justice between 
the defendant Douglass and the parties who were made defendants 
in the cause at his request. Although it does not clearly so appear, 
it is most probably true that the other defendants are in some way 
liable over to Douglass, the sheriff, by indemnity bond or otherwise, 
and for these reasons the judgment will be reversed and the cause 
remanded, rather than here rendered, that all matters between the 
defendants may be properly adjusted. 

As the case was presented, the appellant was entitled to a judg. 
ment against the defendant Douglass for the value of the property 
seized by him. 

The judgment of the court below is reversed and the cause re- 
manded, to be proceeded with in that court in accordance with this 
opinion. 

REVERSED AND REMANDED, 

[Opinion delivered April 18, 1884.] 





Jonny Nevins v. James McKee er At. 
(Case No. 4969.) 

1. JURISDICTION — NEW TRIAL.— After the adjournment of the term at whicha 
judgment is rendered against a garnishee, he cannot have, in an independent 
proceeding, an injunction to prevent the enforcement of the judgment, except 
upon facts which show the clearest and strongest reasons for the interposi- 
tion of a court of equity. It is not sufficient to show that injustice has been 
done. He must show that the judgment resulted from no negligence on 
his part; that he had a meritorious defense, and had used diligence, and was 
prevented from making his defense by the fraud, accident or acts of the 
opposite party, wholly unaffected by any fault or negligence of his own, 


Arrrat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Nevins, who brought this suit, was garnished in the former suit, 
and, his answer being controverted, a judgment was rendered 
against him. Je did not appear in person in the former case, nor 
did his attorney, and the ground of relief here sought was that the 
debt was really one owing to another than the plaintiff in the former 
proceeding, a fact which he was prevented from showing on ac- 
count of an understanding between his attorney and himself as to 
the scope and extent of the attorney’s employment. 
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Woods, Wilkins & Cunningham, for appellant, cited: Dobbins ». 
Wvbrants, 3 Tex., 457; Freeman v. Miller, 53 Tex., 372, and Dowell 
vy. Winters, 20 Tex., 797. 


Tlare & Head, for appellee, cited: Freeman v. Miller, 51 Tex., 
443; Johnson v. Templeton, 2 Tex. L. Rev., 269; Drake on Attach. 
(5th ed.), 587-670; Freeman on Judgments, 112. 


Wiriure, Curer Justicr.— The object of the present suit was to 
set aside a judgment duly rendered in a garnishment proceeding 
against Nevins, to retry the issue between the parties determined 
in that cause, and have a decision made as to whether the plaintiff 
in that judgment, or another party who claimed to own the note, 
was entitled to recover against the garnishee. 

In fact it was an attempt by petition, filed after the adjournment 
of the term of the court at which the judgment was rendered, to 
obtain a new trial of the cause which had resulted in such judgment. 

A court of chancery has power to grant such relief, but it will 
not do so except upon facts which show the clearest and strongest 
reasons for its interposition. 

It was held by this court in Johnson v. Templeton, 2 Tex. L. 
Rev., 269 (60 Tex., 235), that it is not sufficient to show that injus- 
tice has been done, or that the plaintiff had a good defense which 
he was prevented from making upon thetrial. But he must further 
show that he has not resorted to chancery because of uny inatten- 
tion or negligence on his part. He must show a clear case of dili- 
gence as well as of merit; that he has a good defense which he 
was prevented from making by fraud, accident or the acts of the 
opposite party, wholly unmixed with any fault or negligence on his 
part. 

[ere it is not pretended that the appellant was deprived of his 
defense by the fraud of any one, or by any act chargeable to the 
plaintiff in garnishment. If his failure to appear and defend the 
action can be said to have been due to accident, McKee had nothing 
to do with bringing it about, but it was owing solely to the negli- 
gence of Nevins or of the attorney to whom he intrusted the de- 
fense of the cause. 

The attorney may have misunderstood him as to the character and 
extent of hisemployment. If so, it was the fault of the appellant 
in not being more detinite in making the contract, and McKee should 
not be made to suffer for such default. 

But according to the appellant’s own testimony as given by him- 
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self on the trial, if the attorney at the time of his employment mig. 
understood the nature and extent of the duties he was to perform, 
he had full notice of them afterwards and before the trial of the 
cause. When the appellee, McKee, had interrogatories served upon 
Nevins to prove up his case, Nevins handed them to the attorney, 
who said he would give them attention. It was because this promise 
was not performed that the cause was not defended, and we cannot 
see how appellant can base an equity for a new trial upon the de 
fault of his attorney, or even upon his misconception of a matter 
about which there seemed so little chance of making a mistake. 

With such a state of facts before the jury, and the question of 
homestead withdrawn from their consideration, the court was fully 
justified in charging them to find for the appellees, and the judgment 
is affirmed. Hedgepeth v. Robertson, 18 Tex., 858; Eason v. Eason, 
Galveston Term, 1884 (ante, p. 225). 

AFFIRMED, 
[Opinion delivered April 18, 18S4.] 





Marcarer Warkrys v. J. B. Davis. 
(Case No. 4762.) 


1. CoLLATERAL ATTACK — JUDGMENT.— The judgment of the court of a jus- 
tice of the peace, rendered against a defendant in a proceeding in which 
service of citation on him is shown by the record, cannot be collaterally 
attacked on the ground that noservice was made, and that the record which 
stated to the contrary was false. 

2, HoMESTEAD.— The surviving wife, though without children, is entitled to the 
protection afforded the homestead froin forced sale after the husband’s death, 
so long asshe uses it as homestead, or she may exchange it for another home- 
stead, which will receive like protection. And it would seem that if the old 
homestead is sold with the intention of reinvesting the money in another, 
the unpaid purchase money cannot be reached by garnishment, or sub- 
jected by other process to the payment of debts. 


Arrrat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

March 11, 1881, appellee Davis brought this suit of trespass to 
try title to recover one and one-half acres of land described in the 
petition, claiming the same through a judgment rendered in a jus- 
tice court against appellant November 29, 1880, in favor of one 
Tice, and execution, levy, sale and purchase by virtue thereof. 
Appellant claimed that the property was her homestead and 
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exempt from forced sale; and further, that she was not in fact 
served with citation, and had no other notice of the pendency of 
the suit. Verdict and judgment for appellee. 

By the assignment of errors it was claimed that the court erred 
in excluding the evidence offered for the purpose of impeaching the 
judgment of the justice of the peace; also in refusing to submit to 
the jury the issue as to the homestead rights of appellant. 


Thompson & Clint, for appellant. 
Stemmons & Field, for appellee. 


Warts, J. Com. App.— As now organized all of our courts are 
limited in their respective jurisdiction as to the subject matter upon 
which they may each adjudicate, as well as to the division of judi- 
cial powers among them. Still they were all created and their 
respective judicial powers apportioned by the constitution. And, 
while acting within the scope of the jurisdiction thus conferred, 
they cannot be considered strictly as inferior courts of special juris- 
diction, in favor of whose proceedings no presumptions of regu- 
larity will be indulged. Guilford v. Love, 49 Tex., 715. 

Hlowever, that appellant was duly served with citation in the jus- 
tice’s court is made to affirmatively appear from the record and 
papers in that case. Therefore the judgment therein rendered 
against her would not be subject to collateral attack, upon the 
ground that the record was false, and in fact no service was had; 
and especially without showing that appellee was chargeable with 
notice of that fact before he purchased the land by virtue of that 
judgment. Murchison v. White, 54 Tex., 81. Hence, we are of 
the opinion that the court did not err in excluding the evidence of- 
fered for the purpose of impeaching the judgment of the justice 
of the peace. 

The other assignments of error, when considered together, pre- 
sent the question as to whether or not the land in controversy was, 
at the time of the levy and sale, protected by the constitution as 
the homestead of the appellant. It seems that at the time her hus- 
band died, and for some time prior thereto, they were occupying a lot 
in the city of Dallas as their homestead; they had no children, and 
the family consisted of the two; after the husband’s death, she 
being old, infirm and barely able to make a support for herself, con- 
tinued to occupy the place until it was about to be sold for the ac- 
cumulated taxes thereon, and which she was not able to pay. For 
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the purpose of saving the property from tax sale, and with the jn. 
tention of purchasing the land in controversy with the proceeds for 
a homestead, she sold and conveyed the city homestead, and, with 
the proceeds arising therefrom, she purchased that in controversy, 
and moved upon, and was occupying, the same as a homestead at 
the time of the levy and sale at which appellee purchased. 

It is well settled that as between appellant and her creditors, the 
homestead upon which she and her husband were residing at the 
time of his death would be protected from forced sale so long ag 
she chose to occupy it as such, notwithstanding they had no chil- 
dren and she no other family than herself. IJessler v. Draub, 52 
Tex., 575. 

It is also settled that she might have exchanged the former home- 
stead for the land in controversy, and by occupying the latter as a 
homestead it would be protected from forced sale. Schneider », 
Bray, 59 Tex., 668. 

There is a distinction generally recognized with reference to the 
conversion of that class of property which is exempt into the class 
which is not exempt, between a voluntary and an involuntary 
change or conversion. And it is held, as a general rule, that where 
property of the first class is voluntarily converted into property of 
hl the other class, that the latter will not be exempt from forced sale. 
i 3ut when, as it is claimed in this case, the homestead was sold 

for the purpose and with the then present and specific intent to re- 

invest the proceeds in another, it has been held in some of the states 

that the proceeds of the former homestead would not be subject to 

‘ garnishment while in the process of the change and reinvestment. 
Watkins v. Blatschinski, 40 Wis., 347. 

In legal effect such a transaction does not materially differ from 

1, an exchange of one homestead for another. True, the one is con- 

) verted into money before the other is acquired, but when that is 


done with the specific intention and for the purpose of acquiring 
Li another, the object being to secure one homestead by disposing of 


Ki another, no good reason is perceived why that might not be accom- 
plished without subjecting either the proceeds or the home in which 
it is invested to forced sale. 





Wid Our courts have at all times construed the exemption laws most 
Ms a favorably to those for whom the benefits were intended. And to 
H ‘ hold that when a citizen, under the circumstances of this case, could 

i not change in this manner one homestead for another without in- 
a curring the loss of the exemptions, and especially when no non- 





exempt property is placed beyond the reach of the creditor by 
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reason of the exchange, would be to reverse the rule of construc- 
tion, and would result in a strict construction of these laws against 
those whom they were intended to benefit. Such a construction 
compels the owner to remain at one particular place, without regard 
to its surroundings or his necessities. Taking the case as sought to 
be made by appellant as an illustration of the results of such a 
construction, and its vice becomes apparent. It is claimed that the 
lot inthe city with the improvements thereon was all the property 
owned by appellant; that she was old, infirm and barely able 
to make a meager support, and could not pay the tax upon the lot, 
which was then about being sold for the accumulated taxes. Would 
the spirit of our constitution warrant the assumption that the only 
alternative presented to her under such state of case would be 
either to remain until it is swept from her by a tax sale, or else to 
convert it into proceeds which the creditor may subject to his debt? 
If so, the intention to protect the unfortunate and needy, which is 
the foundation upon which the homestead exemption has ever 
been supposed to rest, is a delusion. Such a result could only flow 
from an erroneous construction of that provision of the organic 
law which was especially intended to secure a home to the unfort- 
unate in the day of their calamity. Can it be truly said that when 
the security for the protection is greatest, that then it is to be with- 
drawn? 

When the sale of the homestead is made with the bona fide inten- 
tion of investing the proceeds in another, and that is done, the 
latter will be protected from forced sale. 

We are of the opinion that the court erred in refusing to submit 
this view of the case to the jury, and therefore the judgment ought 
to be reversed and the cause remanded. 


: ReVERSED AND REMANDED. 
{Opinion adopted April 18, 1884.] 





C. Bomparcer v. D. H. Morrow. 
(Case No. 5090.) 


1, DEED — CONSTRUCTION OF LIFE ESTATE.— A deed of gift made by a parent to 
his children and their heirs for the consideration of natural love and affec- 
tion, contained a warranty of title, but a reservation in the following lan- 
guage: “hereby expressly reserving to myself the right to manage and 
control said land and premises, and have, enjoy and dispose of the occu- 
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pancy, rents and profits of said land and premises for and during my nat- 
ural life.” Held, 1. That the deed conveyed to the heirs an estate jn 
remainder, to take effect on the death of the grantor, in whom the deed 
preserved a life estate. 2. The possession of such land by the grantees dur- 
ing the life of the father must be regarded as in harmony with the deed, and 
will be presumed to be the possession of the grantor, and no limitation wil] 
run in their favor. 

2. PAROL EVIDENCE.— A parol agreement contemporaneous with the execution 
of a deed inconsistent with its provisions is not admissible in evidence, 


Aprpeat from Fannin. Tried below before the Hon. R. R. Gaines. 

This suit was brought by the appellee Morrow, in trespass to try 
title, who showed a regular chain of title from the sovereignty of 
the soil. The defendants were C. Bombarger and his children, 
The father, whose deed is construed in the opinion, disclaimed all 
interest. The other defendants relied on the statute of limitation, 
and possession under the deed from the father. They sought to 
show a verbal understanding, when the deed was made, that the 
reservation to the grantor contained in it had reference only to the 
“home place” and not to other portions of the land conveyed by 
the deed. This evidence was excluded. 


LTale & Scott, for appellants. 
No briefs on file for appellee. 


Wie, Carer Justice..— The only questions in this case arise 
upon the deed of C. Bombarger to his co-defendants, which was put 
in evidence to sustain the defense of limitations under the five years’ 
statute, pleaded by the appellees in bar of the plaintiff's action. 
This deed purported to be a conveyance from C. Bombarger to the 
appellants, one of whom was his wife and the others his children, 
It was a deed of gift for the consideration of natural love and affee- 
tion, and conveyed not only the land in controversy, but several 
other tracts. Immediately preceding the attestation clause it con- 
tained these words: “Hereby reserving to myself the right to 
manage and control said land and premises, and have, enjoy and 
dispose of the occupancy, rents and profits of said land and premises 
for and during my natural life.” 

This deed being in evidence, the defendants offered to prove by 
one of the grantees that the above reservation was not intended to 
apply to the land sued for, but to another place‘or tract mentioned 
in the deed. The court refused to hear the evidence, and to this 
ruling a bill of exceptions was reserved, and it is made the ground 
of one of the assignments of error. 
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The cause having been submitted to the judge upon the law and 
the facts, he gave judgment for the plaintiff for a recovery of the 
land. In rendering this judgment the judge must have held that 
the deed in evidence was not such a one as would satisfy the statute 
of limitations, for he found that there was sufficient proof that the 
defendants had held peaceable and adverse possession of the land 
as against the plaintiff for more than five years, cultivating, using 
and enjoying the same and paying taxes thereon. 

The ruling of the court as to the deed is the basis of the only 
other error assigned, and we will consider it first. 

The effect of the reservation in the deed was to keep and preserve 
in the grantee a life estate and convey an estate in remainder, to 
take effect upon his death, in the grantees named in the instru- 
ment. 

This is the clear import of the language of the deed, for it reserves: 
from the grantees and to the grantor all the usual rights accompany- 
ing the ownership of land, possession, occupancy, management and 
control, power to dispose of the occupancy, 2. e., to lease it to others, 
and to receive all the rents which might accrue from such leasing 
or otherwise. These are the rights usually accompanying title, and 
being reserved for the.term of the grantor’s life, the title is preserved 
in him for that period of time. Richardson v. York, 14 Maine, 216; 
Webster v. Webster, 33 N. H., 22. 

The question is, Can a remainderman prescribe under our five 
years’ statute of limitations by reason of the possession of the ten- 
ant of the particular estate who does not himself claim undera 
recorded deed ? 

The question is thus stated because it is apparent that Christopher 
Bombarger does not hold under the deed. The life estate did not 
vest in him by the words of conveyance contained in the deed, but 
by the reservation which prevented it from passing under the deed. 

We have, then, a case where land is claimed under limitation by 
parties holding the remainder under deed, the particular estate 
being held without any conveyance whatever. 

Our statute is to the effect that possession must be claimed and 
held under deed duly recorded. The object is to give notice of the 
title under which the possession is claimed, and to show that it is 
adverse. The deed must be such as would, on its face, vest the right 
of possession in the party claiming under it. The bar of the stat- 
ute will not be prevented because the deed is inoperative by reason 
of extraneous circumstances. Fry v. Baker, 59 Tex., 404. 

But if, looking to the terms of the deed alone, no right of pos- 
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session can be claimed under it by the grantee, then it cannot set 
the statute in motion for his benefit. 

Now it is clear that the remainderman has no right, by reason of 
his being the owner of such an interest, to take the property into 
possession during the existence of the estate of the tenant for life, 

The possession of the life tenant, whilst it is not in apposition to 
the right of the remainderman, is independent of it. It might 
inure to the benefit of the latter in a proper case, even to availing 
him under the plea of limitation. But this can only be when the 
life tenant was himself holding under deed, duly registered, made to 
him or to those under whom he claims title, which is not the case 
here. 

Perhaps if A. conveyed to B. for life, with remainder to C., and 
B. went into possession and complied otherwise with the statute of 
limitations of five years, this might inure to C.’s benefit. But we 
are not called upon to decide that state of case, and whatever might 
be the law applicable to it, it cannot be extended to the one now 
before us. 

Here, as we have seen, C. Bombarger, the particular tenant, did 
not claim under a deed. The deed did not convey to him the life 
estate, but conveyed to others all but the life estate, which was left 
in the grantor. Hence he was in occupancy, but not under deed; 
and the other defendants, whilst they had a deed which entitled 
them to possession in futuro, had no right of present occupancy 
under it. They were living on the land, to all appearances, with C. 
Bombarger as part of his family, one being his wife and the others 
his minor children. 

The possession must be referred to the recorded deed and be in 
harmony with it. Being so, it was the possession of C. Bombarger, 
or with his permission and in subordination to his right, and not 
under an instrument which did not authorize it in law; and it mat- 
tered not what the wife and children supposed as to the tenure by 
which they occupied the land. 

The injustice of any other construction is well illustrated by this 
case. Here a man whose wife and minor children are living with 
him conveys to them a tract of land, reserving to himself a life 
estate, with the right, use and occupancy of it till his death, and the 
deed is recorded. In accordance with his reserved right he does 
occupy it with his wife and children, who constitute his family. To 
the world he seems to hold it just as is provided in the reservation. 
Yet as against the true owner it is claimed that such possession 
must be referred to the estate in remainder that the wife and chil- 
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dren have in the property by virtue of which they have no right to 
its possession. That is, it must be presumed that they hold it 
against the deed instead of under it, in order to deprive the owner 
of his property, and that he must act upon that presumption. We 
cannot so interpret the statute and allow such a defense to prevail. 

We do not think there was error in refusing to admit the testi- 
mony offered by appellants. To admit proof of a secret understand- 
ing between the parties to the deed, or to allow a mistake in its 
terms, known to them alone, to be corrected, when it would convert 
it into an instrument that would have availed the parties under the 
statute of limitations as against the plaintiff, he having no knowl- 
edge but that it evidenced their true intention upon its face, would 
be to do away with the main requirement by which the statute 
protects the true owner from losing his land by the fraudulent pos- 
session of a mere intruder. Deeds not purporting to show any 
connection between the title on record and the possession of the 
trespasser could be converted into instruments perfect in such re- 
spects, and the owner of land deprived of his property without any 
knowledge that a claim could possibly be set up to it under the law 
of limitation. Such evidence was wholly inadmissible and was 
properly rejected. The judgment is affirmed. 

AFFIRMED. 
(Opinion delivered April 25, 1884.] 





WritraAm Ercnorr v. Tuomas A. Trppat er AL. 
(Case No. 5101.) 


1, BOND, PAYEE IN — DAMAGES — INTERVENOR — ATTACHMENT.— Where judg- 
ment was rendered in an attachment suit, ordering the sale of the goods 
seized under the writ, which directed the sheriff to retain a portion of the pro- 
ceeds of sale in his hands to await the further judgment of the court, provided 
intervenors should, within a time specified, file a bond with the sheriff for a 
designated amount, conditioned that they would pay to the plaintiff in the 
suit all damages that he might sustain if they failed to show that he was 
not entitled thereto, held, that, though no person was designated as payee. 
a bond payable to the beneficiary under it was proper. Held, further: 

(1) That the fact that no consent of plaintiff to the order requiring the 
bond was shown could not affect its validity as a common law obligation. 
He must be construed as having been present in court when the order was 
made, and, making no objection thereto, must be regarded as ratifying it by 
defending the proceedings through which the intervenors sought to obtain 
possession of the money detained by the execution of the bond in the sher- 
iff's hands, 








i 
bo 
bo 


Ercuorr v. TrpBatt. (Austin Term, 








Statement of the case. 





ae 


(2) The intervenors had no right, without the execution of the bond, to 
have the money withheld until their claim could be determined. 

(3) The attachment lien having been foreclosed for plaintiff's benefit, the 
bond given by intervenor could not be attacked on the ground that it wag 
the result of coercion. 

(4) This case clearly distinguished from Wooters v. Smith, 56 Tex., 199, 

(5) If the intervenor’s claim to the money was based on any reasonable 
claim of right, the only damages plaintiff could recover against him would 
be the loss naturally resulting to him from the loss of the use of the money 
while in the officer’s hands, This would be satisfied by a recovery of interest, 
Attorney’s fees would not be, in a legal sense, the natural results of the 
bond. 


Aprreat from Tarrant. Tried below before the Ion. A. J. Iood., 

Wm. Eichoff brought this suit, charging in substance: That on 
the 22d of March, 1878, he recovered a judgment in the district 
court against one Henry Eichoff for $4,872.54, and for the fore- 
closure of his attachment lien on certain goods levied on; that after- 
wards, at the same term of court, on the 12th of April, at the 
instance of the appellees, Conrades, Logeman, Siler, Vonbrock, 
Meyer and Kerchner, who were intervenors in the suit of appeliant 
vw. Henry Eichoff, that judgment was by the court amended and 
reformed so that the following provision in substance was added 
thereto, to wit: That J. M. Henderson, sheriff of Tarrant county, 
be directed to retain in his hands the moneys arising from the sale 
of the property levied on under attachment, to await the further 
order of the court therein, provided intervenors, within thirty days 
after said sale, file with the sheriff a bond with good and sufficient 
securities in an amount equal to ten per cent. of the sum arising 
from the sale, conditioned that they would pay Wm. E.choff all the 
damages he might sustain in case they failed to show that he was 
not entitled to receive to himself the moneys arising from the sale, 
and that on filing such bond they, the intervenors, be entitled to 
contest the right of said Wm. Eichoff to the money. 

That the intervenors, on the 8th of June, 1878, executed to the 
sheriff a bond for $300, conditioned as required in the reformed 
judgment, with the appellees, Tidball and Van Zandt, as securities, 
and afterwards, on September 25, 1878, appeared in court by their 
attorneys and contested the right of appellant to the moneys; and on 
that day the court made a final judgment, in substance adjudging 
that the intervenors take nothing by reason of their contest, and that 
said Wm. Eichoff have and receive to himself the whole of the 
money arising from the sale. That by occasion of the premises the 
appellees became liable to Wm. Eichoff to pay him his damages by 
him incurred by reason of the premises, to the extent of the bond. 
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That by reason and occasion of said contest appellant sustained 
damage as follows: $150 attorney fees paid by him to defend his 
rights in the contest, and that the same was reasonable; $150 paid 
for his personal expenses in going from hisshome in Cairo and stay- 
ing in Fort Worth attending court, and that the same was necessary 
and reasonable; $128.81 interest, at ten per cent., on $2,929.25, the 
amount arising from the sale of the property above mentioned, for 
the time it remained unemployed awaiting the contest, and $62.15, 
court cost paid by him. That the then county judge of Tarrant 
county was disqualified from trying said cause by reason of having 
been of counsel, wherefore this suit was brought in the district court, 
and praying for citation and for judgment for damages, costs, ete. 

The bond mentioned in the petition was attached to and made a 

part thereof, and was as follows: 
“Exurpir ‘ A.’ 
“Ww. Ercnorr | 
“No. 1784. Vs. 
“TWenry Ercnorr. \ 

“Whereas, an order of sale has been issued out of the district 
court of Tarrant county, Texas, in favor of the aforesaid plaintiff, 
and against the above named defendant, which order of sale en- 
forced an attachment lien on the property therein described, and 
which order of sale was directed to the sheriff of Tarrant county, 
Texas, and by virtue of which said sheriff seized the property 
therein described, and which order of sale was based upon a judg- 
ment of the district court aforesaid, in the above entitled cause; and 
said sheriff having fully complied with the law in making sale of 
personal property as under execution, exposed said property to pub- 
lic vendue, from day to day, until said property was all sold, on, 
to wit, the 13th day of April, A. D. 1878, which said property, at 
said sale, brought the sam of $2,929.25; and whereas said district 
court modified said judgment, allowing Conrades and Logeman, 
Lewis W. Siler, J. A. Vonbrock, and F. Meyer & Co., to file a bond 
in the amount of ten per cent. of said sale, jointly or severally make 
and deliver to the sheriff of Tarrant county, Texas, within thirty 
days from said sale, allowing them, as intervenors, to contest the 
right of said William Eichoff to the proceeds of said sale: 

Now, therefore, we, J. C. Conrades and F. H. Logeman, compos- 
ing the firm of Conrades & Logeman, Lewis W. Siler, composing 
the firm of the Furniture Company of Weston; J. A. Vonbrock and 
F. Meyer and John A. Kirchner, composing the firm of F. Meyer & 
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Co., as principals, and T. A. Tidball and K. M. Van Zandt as sureties, 
acknowledge ourselves bound to pay to Wm. Eichoff aforesaid the 
sum of $300, conditional that J. C. Conrades and F. IH. L geman, 
composing the firm of Conrades & Logeman; Lewis W. Siler, com- : 
posing the firm of the Furniture Company of Weston; J. A. Von- 
brock and F. Mayer, and John A. Kirchner, composing the firm of 
F. Mayer & Co., will pay Win. Eichoff, plaintiff in the cause of 
Wm. Eichoff versus Henry Eichoff, No. 1784 on the docket of the 
district court of Tarrant county aforesaid, all the damages that he : 
may sustain in case they, as intervenors in said cause, fail to show 
that said plaintiff, Wm. Eichoff, is not entitled to said money, the 
proceeds of said sale. 
“Witness our hands, this 8th day of June, A. D. 1878. 
“ J. C. Conranes, 
“TT, TH. Loceman, 
“By John Hanna, their Att’y in fact. 
“Lewis W. Siter, 
“ J. A. Vonsrock, 
“T’, Mrerer, 
“Joun A. Kircuner, 
“By their Agent, J. J. Jarvis. 
“KK. M. Van Zanpt, 
“Tiros. A. TipBatr. 
“Bond received and approved this 8th day of June, 1878. 
“ Jor. M. [lenperson, 
“Sheriff T. C. T.” 
On the 8th of May, 1883, the appellees, Tidball & Van Zandt, 
filed their amended answer, pleading a general demurrer, and also 
various special exceptions, and general and special answers, unneces- 
sary to set out. 
On the hearing the court sustained appellees’ general demurrer to 
appellant’s petition, and appellant declining to amend, his case was 
dismissed with costs. 


S. P. Greene, for apnellant. 
No briefs on file for appellees. 


Wut, Curer Jvusticr.— The transcript does not disclose which 
of the grounds contained in the demurrer to the petition of ap 
pellant were sustained by the court below. Those relied upon here 
are: Ist. The instrument sued on is not one provided by our stat- 
utes; and 2d. Cannot be enforced as a common law bond. 
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It is said, also, that it is not made payable as directed by the 
order authorizing it, but this is not borne out by the record. The 
order does not name the sheriff as the party who is to be made ob- 
ligee of the bond. It merely requires that it shall be filed with that 
officer, and no person having been designated as payee, and William 
Eichoff being the party for whose security the obligation was to be 
executed, it was quite proper to make it payable to him. 

The instrument is, of course, not given in pursuance of any stat- 
ute, and must be sustained, if at all, as a common law obligation. 
The objections raised to it as such are: 1st. That it is not shown 
that the plaintiff consented to the execution of the bond. 2d. That 
it was given to secure a right which the principal obligors were 
already entitled to enjoy, and hence was executed under coercion. 

The consent of the plaintiff, if required, was sufticiently given 
when the order for the bond was entered up. He must have been 
present in court at the time, either in person or by attorney. It 
does not appear that he made any objection to the order or the 
bond at any subsequent period, but on the contrary ratified it by 
defending the proceedings prosecuted by the intervenors to get pos- 
session of the money stayed in the hands of the sheriff by reason of 
the execution of the bond. 

Nor was the bond given to secure a right already possessed by 
the intervenors. It is true they had the right without bond to 
assert in a court of justice any claim held by them to the money in 
the hands of the sheriff, but they had no right to have the money 
withheld from the plaintiff till their claim could be determined. 
This would, in effect, be a seizure in advance of the property in 
controversy, and a detention of it from the person having the ap- 
parent ownership and present right of possession, and to deprive 
him of the use of it pending the controversy. The theory of the 
law is, that in such cases the defendant must be secured by bond at 
least against all such damages as will necessarily follow from a re- 
sort to so stringent a process. 

The proceeding in this case was not dissimilar to one by injunc- 
tion, and that writ cannot, unless, perhaps, in a few exceptional 
cases, be obtained, either under our statutes or according to the 
principles governing the chancery courts, without first securing the 
opposite party against loss and damage by a sufficient obligation. 

In the present case, the money in the hands of the sheriff was the 
proceeds of property attached at the suit of the appellant. The 
attachment lien had been foreclosed for his benefit, and he was en- 
titled to the proceeds of the property sold in part satisfaction’ of 
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his debt. But for the order of court and the bond given in pursu- 
ance of it he would have received iis money so soon as the prop- 
erty was sold. It was retained in the officer’s hands in pursuance of 
the order and bond for the benefit of the intervenors, and to the 
damage of the appellant. All this occurred at the instance and re. 
quest of the intervenors, and in no sense, therefore, can the bond be 
said to have been extorted from them by coercion or oppression, 
The case is so clearly and widely different from that of Wooters 
v. Smith, 56 Tex., 199, that it is unnecessary for us to draw the line 
of distinction between them. There was error, therefore, in the 
ruling of the court below sustaining a demurrer to the petition upon 
the grounds taken in the briefs of appellants. 

We think, however, that the appellant is not entitled to recover 
damages to the extent claimed in his petition. 

We are not informed by the petition as to the nature of the claim 
set up by the intervenors to the money in the sheriff’s hands. In 
the absence of averment that it was frivolous or made for delay, 
k we must presume that it was based upon some apparently reason- 
i able claim of right. If so, the only damages to which the appel- 
it Jant could lay claim were those naturally resulting to him from the 


aa money lying idle and unemployed during the time intervening be. 
ai tween the date of its receipt by the sheriff and its payment to 
ine Fichoff. These would be satisfied by a recovery of the interest 

i claimed in the petition, and this, we think, is the only item of dam- 


ages prayed for, that the allegations of the petition as it now stands 
. entitle the appellant to recover. If he could under any state of 
‘a case recover attorney fees and traveling expenses (which we do not 
| by any means admit), it does not appear that these were the natural 
results of the bond, but he would have been subject to the same 


Hiei expenses had the intervenors contested his right to the money with- 

hifi out detaining it in the officer’s hands, which they might have done 

ah | without bond and security, The sureties cannot therefore be held 

ki liable for these damages. 

a The case is a novel one, but assimilates itself, as we have stated, 

Ye in some respects to an injunction proceeding, and the plaintiff below 
f 


should in no event recover more than interest as stated and the costs 
Vie in the present case. The judgment is reversed and the cause re 
sei manded. 
{ REVERSED AND REMANDED. 
[Opinion delivered April 22, 1884.] 
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Tux Dattas & Wicurra Ry Co. v. Hannan T. Spicxer. 
(Case No. 4984) 


1, DAMAGES — BURDEN OF PROOF — NEGLIGENCE.— In an action for injuries 
caused by an alleged failure of duty on the part of the defendant, when the 
failure of duty and the injuries are shown by the plaintiff, and there is noth- 
ing that implies that he brought the injury on himself by his own negli- 
gence, then the burden of proof is on the defendant to prove that the 
plaintiff was guilty of such negligence. On the other hand, when the plaint- 
iff’s own case exposes him to suspicion of negligence, then he must clear off 
such suspicion. 

2, DAMAGES — HUSBAND AND WIFE.— The wife recovered a judgment against 

a railway company for $5,000 damages, for the killing of her husband; she 

had lived separate and apart from him for a year before the injury which 

resulted in his death. Held: 

(1) The fact of their separation would not deprive the wife, so long as the 
conjugal relation existed, of a decent support according to her state and con- 
dition in life, so long as she did nothing to forfeit that right by her own 
wrong. 

(2) No legal presumption can be indulged that the marital relation can 
ever be dissolved, except by the death of one of the parties. 

3, Evipence.— In a suit for damages by the wife and mother for the wrongful 
killing of the deceased, evidence showing the ability of the deceased, had 
he lived, to render pecuniary aid to his wife and mother, is proper. 

4, CHARGE OF COURT.— See opinion for a charge asked of court to the effect 
that, in a suit by the wife for damages for the wrongful killing of her hus- 
band, the fact that the husband had abandoned the wife would, if the jury 
should believe that the abandonment was permanent, entitle the wife to 
only nominal damages, held, to have been properly refused. 


- 


Arrrat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

Plaintiff below, Hannah T. Spicker, alleged that her husband, 
Henry Spicker, whilst being transported in a train of cars over one 
of defendant's bridges, received injuries of which thereafter he died; 
that they were caused by the giving away of the bridge, and the 
falling through of the train; that the bridge was constructed by* 
defendant negligently, and without care, in disregard of human life, 
and was permitted to become, for want of proper care, unsafe and 
dangerous to human life; that Henry Spicker, when he received 
the injuries, was an employee of independent contractors engaged in 
the construction of defendant’s road, and by defendant’s consent, its 
train, owned and operated by it (but for construction purposes), was 
being operated over the bridge when deceased was injured; that 
plaintiff was the surviving wife of said Spicker, who left neither 
father or children, and whose mother, Elizabeth Spicker, resided in 
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Cass county, Illinois; that the suit was brought for the benefit of 
the mother as well as plaintiff; that by the death of said Spicker 
olaintiff had sustained loss and damage in the sum of $15,000, ; 
che mother has been damaged $10,000. aan 

Defendant filed a general denial, and pleaded specially, in sub. 
stance: 

1. That said Henry Spicker was neither an employee of defend. 
ant or a passenger on its road, but was an employee of Boyle & 
Runnels, independent contractors engaged in the construction of de 
fendant’s road; that the road where Spicker was injured had not 
been accepted by defendant, nor was it using it, but it was then 
being used by Boyle & Runnels in its further construction. 

2. That if defendant’s bridge was defective and unsafe, the fact 
was well known to deceased before it gave way, and that, by re. 
maining in the service of Boyle & Runnels, with knowledge that 
the bridge was unsafe, and that he would have.to pass over it, he 
thereby assumed such risks as were incident to that service. 

3. That if Spicker was ever the husband of plaintiff they had 
separated and abandoned each other long prior to his death, and 
were not then living together as man and wife; that Spicker did 
not then recognize plaintiff as his wife, and repeatedly asserted, 
just prior to his death, that he had no wife; and that if he was 
nominally plaintiff's husband she had no reasonable expectation of 
deriving benefit or protit from the continuance of his life. 

Verdict for the plaintiff, Hannah T. Spicker, for $5,000, and for 
the mother for one dollar. Judgment accordingly. 


Leake & Ienry, for appellant, cited: Wood on M. & S., pp. 755, 
800: Pierce on Railroad Law, 298, 379; 25 Mich., 281; 8 Allen, 138; 
100 Mass., 208; 50 Me., 222; 32 Iowa, 146; 16 IIL, 558; 44 N. Y, 
465; 29 Conn., 204; 54 Miss., 391; 17 Ind., 138; Wharton on Neg, 
secs. 426, 427, 428; 29 Iowa, 14; 2 Thompson on Neg., p. 1178; 33 
N. i. 434: 22 Minn., 153: 41 Wis.. 105: W ood on M. Ww S., secs, 
337, 382; 52 Tex., 178; 55 Tex., 210; 46 Tex., 540; 56 Tex., 452; 
55 Tex., 116; 1 Texas Law Review, 117, 134, 245; 58 Tex., 276; 25 
N. Y., 566; 1 Am. & Eng. R. R. Cas., 101; 2 id., 238; Rt. S., art. 
2900; Dallam, 554; 2 Tex., 135; 4 Tex., 465; 8 Tex., 462; 30 Tex., 
57; 35 Tex., 435; 31 Tex., 95; 17 Tex., 226; 13 Tex., 81, 458; 9 


‘ 


Tex., 23; 6 Tex., 352; 52 Tex., 112. 


R. E. Cowart and Sawnie Rob rtson, for appellee, cited: Tex. & 
Pac. R’y Co. v. Murphy, 46 Tex., 356. 
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Srayron, Associate Justice.— Complaint is made that the court 
below instructed the jury “ That the burden of proving that Henry 
Spicker knew of the defective construction and unsafe condition of 
the bridge is on the defendant.” 

The defendant, i in its answer, alleged that the defects in its bridge, 
from which resulted the injury to Henry Spicker, were known to 
him, and such knowledge, coupled with his passing over the bridge, 
was made the grounds of the defense of contributory negligence on 
the part of the injured person, on account of whose death this suit 
was brought by his wife and mother. 

The ordinary rule, which places the burden of proof upon the 

rson who, as a cause of action or defense, alleges an affirmative 
matter would seem to be applicable to cases of this character as to 
others. 

It would seem that a plaintiff would be entitled in every case of 
this character to recover upon evidence which clearly makes a prima 
facie case, unless such case be rebutted by testimony offered by 
himself or by the defendant. 

In the case before us the evidence clearly shows that Henry 
Spicker received the injury from which he died in consequence of the 
fact that the appellant had erected, on and as a part of its road, a 
bridge, over which it was intended its trains should pass, which 
was, within the knowledge of the chief engineer of the company 
and other of its officers and agents, so negligently and defectively 
constructed as to be unfit and unsafe for the use intended. The in- 
jury of which the appellees complain resulted from those defects, 
and this, no further or exculpatory facts appearing, entitled the 
plaintiffs on this branch of the case to recover. 

There is some apparent conflict of authority on this question. It 
is, however, believed to be more apparent than real, and we have 
now no disposition to review the cases which are supposed to hold 
that it is necessary not only for a plaintiff to prove that the injury 
of which he complains resulted from the negligence of the defend- 
ant, but that he must also prove that he himself was in the exercise 
of due care. 

We believe the true rule to be that thus stated by an elementary 
writer: “ No doubt where, in an action for injuries caused by failure 
of duty on the part of the defendant, the failure of duty and the 
injury are shown by the plaintiff, and there is nothing that impties 
that he brought on the injury by his own nezligence, then the 
burden is on the defendant to prove that the plaintiff was guilty of 
such negligence. On the other hand, when the plaintiff's own case 
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LL 
exposes him to suspicion of negligence, then he must clear off such 
suspicion.” Wharton on Negligence, 426. 

There is no fact in proof in this case which tends to show gop- 
tributory negligence by the deceased. That employees of the rail- 
way company may have known of the defective construction of the 
bridge by reason of their having assisted in its construction; or 
that the employer of the deceased may have known of the defects; 
or that persons working for the railroad, in its employment, may 
have known of the defects in the bridge, is not evidence of the faet 
that the deceased, who was not in the employment of the railroad 
company, had any such notice. If such knowledge existed, it should 
have been shown by the defendant by such proof as would be ad- 
missible for such a purpose. 

We believe the correct rule as to the burden of proof to be stated 
in considering the sufficiency of the petition in T. & P. R’y Co. », 
Marphy, 46 Tex., 356. 

It is urged that the judgment in favor of the wife of the deceased 
for $5,000 is excessive, and that the court erred in refusing to give 
the following charge asked by the defendant: “If the jury believe, 
from the evidence, that a year or more before Ilenry Spicker’s 
death he left his wife, and, after that, had no further communica- 
tion with her; and further believe, from the evidence, that he had 
abandoned her for good, and that at the time of his death she had 
no reasonable expectation of deriving any aid or advantage from 
the continuance of said Henry Spicker’s life, then, and in that event, 
so far as the plaintiff Hannah Spicker is concerned, the jury should 
either find for the defendant, or only allow her, the said Iannah, 
nominal damages.” 

The deceased was thirty-one years old at the time of his death, 
was sober and industrious, and of good physical constitution for 
some time before he received the injury, but there is evidence tend- 
ing to show that at some former period he may have been intem- 
perate in his habits, from which some estrangement may have 
arisen between him and his wife. He was a druggist by profession, 
although, at the time of his death, engaged in other business under 
contract with those persons who had undertaken to grade the road 
and thereon lay the rails for the appellant company, and for his 
services therein he was receiving $2.50 per day. We are not pre- 
pared to say that the judgment under the facts is excessive. The 
amount of damage to which the appellees were entitled was for the 
jury to determine, and under the facts in proof there is nothing to 
indicate that the verdict was not the result of a conscientious and 
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honest investigation of the case under all its facts. The charge 
iven fairly submitted the question of damages to the jury. 

If the charge asked and refused, in any case, when a suit is 
brought by a wife for injuries resulting from the death of a husband, 
would be correct, it may well be doubted if the evidence in this 
case would have justified such a charge. 

The charge, however, was errroneous. Ienry Spicker may have 
left his wife for a year or more before his death, and after leaving 
her may have had no further communication with her, and may 
have intended never to return to her, or contribute to her support; 
yet, so Jong as the marital relation existed, without reference to the 
will of the husband, the wife not being shown to have forfeited her 
right thereto by her own wrong, she was entitled to a decent sup- 
port, in accordance with their station in life, from ber husband. 

The marital relation created this right, and it would have con- 
tinued to exist so long as the relationship continued; and so, with- 
out reference to the will of the husband. There is no legal 
presumption that such relation would ever have been dissolved prior 
to the time when one of the parties thereto, in the ordinary course 
of events, would have died. The wrong of the appellant termi- 
nated the relationship, by causing the death of the husband prior to 
the time when, in the ordinary course of events, be would have died, 
and thereby deprived the wife of that pecuniary support and bene- 
fit which the law would have entitled her to from her husband so 
long as they remained husband and wife. 

In a suit by a parent for injuries resulting from the death of 
a minor child, in so far as the claim might be based on the services 
of the child before majority, the will of the child to render its 
services to the parent, or to permit the parent to have the proceeds 
of its labor, would be an unimportant inquiry; for the law gives the 
parent the right to both; hence an inquiry as to the probability 
that the child during minority would have remained in the service 
of the parent, or would have permitted the parent to have the 
proceeds of its labor rendered in the service of others, would be 
likewise unimportant and irrelevant, unless it was shown that the 
child had in some way been emahcipated by the parent. 

The same rule would not apply where no legal right to benefit 
existed; as in case of asuit by a parent foran injury toa child after 
majority which resulted in death, In such a case it would be proper 
to show the reasonable expectation of benefit which the parent 
would have received, had the child not been killed, and, in the 
absence of legal right to benefit prior to the death of the child, this 
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would depend on the will and ability of the child to confer benefit 
on the parent. In such a case, evidence throwing light on these 
matters would be proper and should be considered by a jury under 
a proper instruction. 

In this case evidence was introduced to enable the jury to ascer. 
tain the ability of the deceased had he lived to contribute pecuniary 
aid to his wife and to his mother, and the fact that the damage given 
to the mother is very small furnishes no ground of complaint to the 
appellant, it not appearing that the judgment in favor of the wife is 
excessive. There is no error in the judgment for which it should be 
reversed, and it is affirmed. 

AFFIRMED, 

[Opinion delivered April 22, 1884.] 
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. ACTION FOR TORTS.— At common law, though the husband may sue for in- 
juries inflicted on his person by another, yet, if death ensues, no right of 
action was given to the wife. That right is conferred in Texas by statute, 

RIGHT OF ACTION — TorRTs.— When the action is transitory and is based on 
personal injuries, recognized as such by universal law, the suit may be 
brought where the aggressor is found, irrespective of the provisions of the 
local law, or whether there be any law at all in force at the place where 
the wrong was inflicted. 

. SAME — JURISDICTION.— When the right of action exists only by reason of a 
statute, it can be enforced only in the state where the statute has an exist- 
ence and where the injury occurred, The cause of action must have arisen 
and the remedy must be pursued in the same state, and that must be the 
state where the law was enacted and has effect. 

. DAMAGES— RAILROAD COMPANY.— A railway chartered by the state cannot be 
sued in a state court by the surviving wife for damages alleged to have re- 
sulted from the negligent killing of her husband by the road in the Indian 
Territory, when no law existed conferring on the wife the right to recover 
damages in such a case. 

CASE DISTINGUISHED.— This case distinguished from McDonald v. Mallory, 
T7 N. Y, 546. 


29 
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Error from Grayson. Tried below before the Hon. Richard 
Maltbie. 

The opinion states the case. 

A. B. Persons and Woods, Wilkins & Cunninghan, for appellant, 
cited: Const., art. 16, sec. 26; R. S., arts. 2000, 2002, 2003, 2899; 
McDonald v. Mallory, 77 N. Y., 564; Pierce on Railroads, 386. 

R. C. Foster and A. £. Wilkinson, for defendant in error. 
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Wim, Cmer Jusrice.— This is a suit by Mrs. Dora Willis 
against the Missouri Pacific Railway Company to recover damages 
for the negligent killing of her husband, who was a brakeman at 
the time in the service of the company. 

The appellee operated a line of railroad running through the In- 
dian Territory into Texas, and had an office and an agent in Gray- 
son county, in this state, in which county this suit was brought. 
The petition alleged that the injury and the death consequent upon 
it occurred in the Indian Territory; that the plaintiff and the de- 
ceased were residents of Texas at the time; that she resided here 
at the commencement of this suit, and that the defendant operated 
its road under a charter, which had been recognized, adopted and 
put in force in this state by special enactment of the legislature of 
Texas. It further alleged that the country in which deceased was 
killed was, at the time of the occurrence and of the beginning of 
the suit, without law applicable to the deceased, the plaintiff or de- 
fendant, or other person residing beyond its boundaries; and that 
neither deceased, plaintiff, or the defendant, nor any one not a citi- 
zen of the country in which Willis was killed, has any civil rights or 
securities therein, and as to such person said country is as if there 
were no law at all; and that the defendant was not a citizen of that 
territory. 

Among other defenses filed to the action was a special demurrer 
to the effect that the petition showed on its face that the injuries 
and death occurred outside of the jurisdiction of the state of Texas; 
and that there was in the locality of these occurrences no law giv- 
ing plaintiff a right of action against the company for causing the 
death of her husband. This exception was sustained by the court, 
and the plaintiff declining to amend, the cause was dismissed. 
From this action of the court Mrs. Willis has appealed to this 
court, assigning as error the ruling by which the special demurrer 
Was sustained. 

By our Revised Statutes, ch. 52, the wife has, in certain cases, a 
right of action against a railway company for the negligent killing 
of her husband. It is generally held that at common law no such 
action could be maintained by her, though the husband might have 
sued for the injuries so received by him, if death did not ensue. 

It is conceded in the petition that, under the laws of the Indian 
Territory, Mrs. Willis had no right of action against the appellee 
for the killing of her husband (which is alleged to have occurred in 
that territory) by reason of the carelessness and negligence of the 


railroad company, its agents and servants. 
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The appellant therefore seeks to maintain in Texas a suit for in. 
juries committed in the Indian Territory, where the right to the 
action is not allowed her by the common law, nor by the law of the 
place where the cause of action, if it exists, must have arisen, on 
the ground that she can, under the laws of this state, maintain sach 

" @ suit. 

The rules governing suits arising out of torts committed in g 
locality other than the government where the redress is sought are 
about these, as deduced from the authorities upon the subject: Where 
the action is transitory and is based on personal injuries recognized 
as such by universal law, the suit may be brought wherever the 
aggressor is found, irrespective of the provisions of the local law, 
or whether there be any law at all in force at the place where the 
wrong was committed. Rorer on Interstate Law, pp. 154, 155. 

3ut where the right of action does not exist except by reason of : 
statute, it can be enforced only in the state where the statute is in 
existence and where the injury has occurred. That is to say, the 

cause of action must have arisen and the remedy must be pursued 

in the same state, and that must be the state where the law was 
i enacted and has effect. 

The principle upon which the doctrine rests is the want of power 
in a state to give her laws an extraterritorial effect. Our state, in 
providing that the negligent killing of an individual shall constitute 
a cause of action in certain of his survivors for damages against the 
party committing the homicide, is providing only for cases occurring 
within her own borders. She makes that an actionable tort which 
was not so before by common Jaw. Within her own jurisdiction the 
law is changed by reason of this statute, but it remains the same 
everywhere else; and the death of the husband through negligence 
of a railroad company, if the injury occurred in the Indian Terri- 
tory, was no more a cause of action after the passage of our statute 
than it was before. 

The government exercising authority in the locality where this 
act was committed is the only one to determine and _ provide 
whether or not such an act shall be a good ground for suit in behalf 
of any one, and to name the parties in whom the cause of action 
shall exist. It is not the mere giving a remedy for a right previ- 
ously possessed, but it is the creation of a right itself in certain par- 
ties which before belonged to no one whatever. Hence it is held in 
all states having statutes like our own, that the parties named in the 
domestic statute cannot sue in the state where it was enacted for dam- 
ages caused by a negligent killing which has occurred in another. 
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This principle is universally recognized where such statutes pre- 
vail. A citation of a few of the leading authorities in which it has 
been expressly decided will do away with the necessity of a further 
discussion of the subject: Richardson v. N. Y. C. R. R. Co., 98 
Mass., 85; Nashville & Chattanooga R. R. Co. v. The 6 Cold., 582; 
Selma, Rome & Dalton R. R. Co. v. Lacy, 43 Ga., 461; McCarthy 
y. Chie., etc., R. R. Co., 18 Kan., 46; Whitford v. Panama R. R. Co., 
93 N. Y., 465; Allen vw. R. R. Co., 45 Md., 41; Derrickson v. Smith, 
3 Dutch., 166. See, also, Rorer on Interstate Law, 135, 136; Whar- 
ton on Conflict of Laws, §§ 477-480, and authorities cited in the 
notes of those authors. 

It has been suggested in some of the opinions that perhaps an ex- 
ception might arise where the same statute existed both in the forum 
of the action and that where the cause of it arose. See 43 Ga., 461, 
above cited; McDonald v. Mallory, 77 N. Y., 546; Wharton’s Conf, 
of Laws, § 479. 

This is repudiated by some of the courts and text writers, and is 
not necessary to be considered in this case, as it appears from the 
express allegations of the petition that there is no law in the Indian 
Territory which would allow Mrs. Willis to recover thereon in the 
present action. Rorer on Interstate Law, 158-163; Woodard »v. 
Mich., etc., R. R. Co., 10 Ohio St., 121; Richardson v. N. Y. & Erie 
R. R. Co., 98 Mass., 92. 

We are of opinion, therefore, that the special demurrer was prop- 
erly sustained. 

The ‘re is so gpa 4 no analogy between the present case and 
that of McDonald v. M: ulory, 77 N. Y., 546, that the latter would 
not be alluded to but for the zeal and energy with which able counsel 
hare insisted that the principle laid down in that case would reverse 
the ruling of the court below upon the demurrer. The decision there 
turned upon the ground that a vessel upon the high seas belonging to 
the state of New York is part of the territory of that state, and 
that a wrongful act committed upon board of her was in fact com- 
mitted in the state of New York itself. The injury done on board 
of the vessel having been declared by the statute of New York to 
be actionable at the suit of the wife, it was properly held that she 
could recover for such injury in the New York court, although com- 
mitted upon a vessel of that state whilst on the high seas. 

The state of New York had authority to legislate for its own 
territory, of which the ship formed a part, but Texas cannot legis- 
late for the government of the Indian Territory merely because a 
railroad runs into this state through that country and the govern- 
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ment there had failed to legislate upon the particular subject. The 
fact that the laws of the Indian Territory do not allow our citizeng 
to sue or be sued there does not create a case where we may supply 
the defect and declare that they shall have this privilege, and shall 
sue and recover according to the laws of our own state. If the 
country were without laws or inhabitants, we might doubtless en- 
force in our courts a right of action of a transitory nature arising 
upon tort, and recognized as such by the common law, but we could 
not even then create by statute a cause of action which, arising 
there, could be enforced within our own jurisdiction. * 

There is no error in the judgment of the court below and it ig 
affirmed. 

AFFIRMED, 
[Opinion delivered April 22, 1884.] 





Fremrre, Kiem & Co. v. B. C. Lowe. 
(Case No. 5004.) - 

1. PRACTICE — CHARGE OF COURT.—In the absence of a statement of facts, a 
cause will not be reversed on a charge of the court below, unless it would 
have been glaringly erroneous under any state of facts that could exist 
under the pleading. 

2. PRACTICE —SWEARING THE JURY.— In a civil cause, the fact that the record 
does not show that the jury trying the cause was sworn affords no ground 
for reversal, no objection being taken in the court below. 


Apprat from Clay. Tried below before the Lon. B. F. Williams. 
Chestnut and Welborne, for appellants. 
A. K. Swan, for appellee. 


Witte, Cnrer Justicr.— There is no statement of facts in the 
record, and the errors assigned relate wholly to the charge of the 
court. 

We have frequently held that a charge not glaringly erroneous 
under any state of facts ‘that could arise under the pleadings will’ 
not be revised without a statement of facts. See T. & P. RR. 
Co. v. McAllister, 59 Tex., 349, and authorities there cited. 

The present charge, so far from being clearly erroneous, would be 
entirely appropriate under a state of facts admissible to proof under 
the issues in the case made by the parties. 
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As to the point made, that the record does not show affirma- 
tively that the jury were sworn, it was not saved by bill of excep- 
tions or assigned as error, and it was held to be no ground ‘for 
reversal in a civil cause in Clark v. Davis, 7 Tex., 556, however 
much so it might be ina criminal action. There the point was made 
in the assignment of errors; here it is relied on as a fundamental 
error. It is not well taken, and the judgment is affirmed. 


AFFIRMED. 
[Opinion delivered April 25, 1884. ] 





t. A. Brown & Co. v. Tom CruANcELLOR ET AL. 


(Case No. 4981.) 


1. GARNISHMENT.— Except in a case in which an original attachment has issued, 
a writ of garnishment can issue only when the debt sued for is due. 

2, PROMISSORY NOTE — Days OF GRACE.— Under the law merchant a note paya- 
ble on demand was not entitled to days of grace, and suit could be brought 
on it without payment being first demanded. 

8. STATUTE CONSTRUED — PROMISSORY NOTES— Days OF GRACE.—One of the 
leading purposes of the act of March 20, 1848, was to restrict the operation 
of the law merchant, in reference to days of grace, to such paper as was 
between merchant and merchant, their factors and agents, rather than to 
prescribe the particular classes of negotiable paper which should be enti- 
tled to grace. One of the leading objects of the act of January 11, 1862 
(Pasch. Dig., 234; R. S., 276), which was amendatory of the act of March 
20, 1848, was to place on the same footing such negotiable paper as was 
therein contemplated, whether made between merchant and merchant, 
their factors and agents, or between other persons, in so far as allowing 
days of grace thereon was concerned. 

4, CONSTRUCTION OF STATUTES.— An affirmative statute does not repeal an 
affirmative statute, and if both may stand together, they should have a 
concurrent efficacy. But if the latter be contrary to the former, it amounts 
to a repeal of the previous law. 

5. SaME— LAW MERCHANT.— The law merchant remains in force in Texas ex- 
cept as modified or changed by statute. 

6. STATUIES CONSTRUED — Days OF GRACE.— The statutes of January 11, 1862, 
and of March 20, 1848, construed, and the conclusion announced that the 
former act did not give days of grace to paper, except to such as was enti- 
tled thereto by the law merchant; that a note payable on demand is not 
entitled to days of grace, and suit may be maintained thereon without pre- 
vious demand. 

7. PARTNERSHIP — DISSOLUTION OF, BY MARRIAGE.—The marriage of a woman 

dissolves a business partnership, which prior to that had existed between 

herself and another, and after marriage she can form no partnership for 
the transaction of business, either with her husband or the former partner, 
which the law can recognize. 
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8. PARTNERSHIP.— A general authority given by one partner on the dissolution 
of the firm to his late copartner, to settle up the business of the late firm, 
does not authorize him to give a note in the firm name for a firm debt, 
or to renew one that had been given before dissolution of the firm. 

9. C: sg REVIEWED AND DISCUSSED.— The cases of Kieffer v. Ehler, 18 Penn, 

t., 8391; Phillips v. The State, 15 Georgia, 521, and Parks v. Willard, 1 Tex., 
“4 reviewed, 


Arrest from Ellis. Tried below before the Hon. Geo. N. Al 
dredge. 
The opinion states the case. 


S. C. McCormick, for appellants, cited: Cook v. Cook, 19 Tex.,, 
436, 437: 4 W hite o W maps s U ondensed Appe a TF ite Court Re sports, 
p- 657, $ 1156; KR. S., art. }; Angell on Limitations, § 95; 1 Dan- 
iels on Neg. Inst., § 617; W enman v. Mohawk Ins. Co., 28 Am. 
Dec., 464; S. C., 1 13 Wend. (N. Y.), 267; Smith v. Blythewood, 33 
Am. Dee., 111; 8 .C. en’ Law (S. C.), 245; Wheeler v. Warner, 
7 Am. Rep., 478; 8. C., 47 N. Y., 519; District Court Rules, 6, 7, 8 
9 and 10 (47 Tex., eid Goode v. McCartney, 10 Tex., 193; RS 
arts. 2851, 2852 and 2853: Davis v. Willis, 47 Tex., 154; Parsons on 
Partnership (83d ed.), star pages 69, 70, 71, 359, 390; Sayles’ Texas 
Pleadings, p. 45, § 11; Hill v. George, 5 Tex., 87; Grimes v. Ha- 
good, 19 Tex., 246; 1 Parsons on Contracts (6th ed.), star pages 65 
and 66; Baltzen v. Nicalay, 53 N. Y. (8 Sick.), 467; White v. Madi- 
son, 26 N. Y. (12 Smith), 117; Collen v. Wright, 8 Ell. & BL, 647; 
S. C., 40 Eng. Law & Eq., 182 


b 


Edwards & Fears, for app lees, . ed: R. S., arts. 183,276; Wat- 


aoe vw. Willis & Bro., 58 Tex., 521; Car npb bell vw. Lane, 25 Tex. Sup., 
93; Moore v. Hollomans, id., 81: eae Treatise, $$ 267, 291, 306; 


1 Dan. on Neg. Inst. (2d ed.), Re 1, la, 104, 105, 620, 621; 1 Pars. 
on Cont., 259, 260 (5th ed.); id., star pages 259, 260 (7th ed.); Syd- 
nor v. Totham, 6 Tex., 189; Culberson v. Cabeen, 29 Tex., 254; Cox 
wv. Reinhardt, 41 Tex., 591; White v. Tudor, 24 Tex., 629; Haddock 
vw. Crocheron, 32 Tex., 276; Kendall v. Riley, 45 Tex., 20; Davis ». 
Willis, 47 Tex., 154; Harris v. Finberg, 46 Tex., 83; 1 Dan. on Neg. 
Inst., §§ 370, 370a, 371; Pars. on Part. (3d ed.), star page 336 et seg. 


Srayton, Assocrare Justice.— This action was brought by the 
appellants against Tom Chancellor, Thos. White, and M. L. White, 
his wife, on the 8th day of January, 1884, on a note executed by 
Tom Chancellor, on the same day, in the name of Tom Chancellor 

















3rown & Co. v. CHANCELLOR. 











Opinion of the court. 








& Co. The note was payable on demand, to the order of the appel- 
lants, at their office in the city of Galveston. It was claimed that 
the appellees composed the firm of Tom Chancellor & Co. at the 
time the note was executed. 

Writs of garnishment were sued out and served on several persons 
on the same day the suit was filed, which on motion were quashed, 
upon the ground that the note was entitled to days of grace, and 
therefore not due at the time the writs of garnishment were sued 
out. The petition was also demurred to on the ground that the suit 
was prematurely brought. This objection, however, was obviated 
by an amendment, permitted on payment of all costs due to the 
time the amendment was filed. 

Mrs. M. L. White pleaded her coverture in bar of the action, and 
Thomas White answered under oath, denying that he ever was a 
member of the firm of Tom Chancellor & Co., or that he executed 
or authorized any one for him to execute the note sued on, and he 
alleged that the firm of Tom Chancellor & Co. was dissolved on 
January 5, 1884. 

It appeared that from sometime in the year 1877, to the time of 
her marriage to Thomas White in 1879, Mrs. M. L. White, nee 
Chancellor, and Tom Chancellor were partners in the mercantile 
business carried on in the firm name of Tom Chancellor & Co., and 
that after her marriage with Thos. White the business was carried 
on in the same manner as before, under the same firm name, and 
that Thos. White gave his attention largely to the business in which 
his wife was interested, until January 5, 1884, when the entire busi- 
ness was sold out to satisfy creditors, and, as he alleges, it was then 
dissolved. All the evidence tends to show that there was no express 
agreement or understanding that Thos. White should become a 
member of the firm of Tom Chancellor & Co., but he seems to 
have participated in the management of the business in the interest 
of his wife, consulting about the business, staying in the store, sell- 
ing goods and waiting on customers. 

It further appears that there was no new arrangement or partner- 
ship agreement between Tom Chancellor and Mrs. White after her 
marriage, but that the business went on as before, Mrs. White being 
the owner of two-thirds of the stock and Tom Chancellor the owner 
of the residue. 

The indebtedness for which the note sued on was given accrued 
in October, 1883, and thereafter; but the action is based on the note 
and not on the matters which were the consideration for the indebt- 
edness for which the note was given. The cause was tried without 
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a jury and a judgment was rendered for the appellants against Tom 
Chancellor, and against them as to White and wife. 

The statute permits a writ of garnishment to issue only when the 
debt sued for is due (R. S., 183), unless in a case in which an original 
attachment has been issued. i‘ 

This action having been instituted and the writs of garnishment 
sued out on the same day the note was executed, the questions 
whether the suit was prematurely brought, and the writs of gar- 
nishment prematurely issued, depend on whether or not a note 
payable on demand is entitled to days of grace. Under the law 
merchant such paper is not entitled to days of grace. Daniel on 
Neg. Inst., 617; Edwards on Bills, 523; Byles on Bills, 162; Story on 
Promissory Notes, 224. Suit may be brought on such paper under 
the law merchant without any demand for payment being first 
made (Cook v. Cook, 19 Tex., 437; Field v. Nickerson, 13 Mass., 
137); and on such paper suits have been maintained which were in- 
stituted on the same day the paper was executed. Cammer »v. Har- 
rison, 2 McCord, 246; Smith vw. Blythewood, Rice, 246; 1 Parsons 
on Notes and Bills, 270, 415. 

Prior to the act of January 11, 1862 (Pasch. Dig., 254; R.&., 
276), and subsequently to the act of March 20, 1548, there could 
have been no doubt on this question, unless the paper evidenced a 
contract between merchant and merchant, their factors and agents; 
for, from the passage of the last named act, days of grace were al- 
lowed only on paper between such persons. O. & W.,99; O.iphant 
v. Dallas, 15 Tex., 141; Moore v. Hollomans, 25 Tex. Sup., 82; 
Campbell v. Lane, 25 Tex. Sup., 94. 

Under the act of March 20, 1848, which was as follows: “ Three 
days of grace shall be allowed on all bills of exchange and promis- 
sory notes assignable and negotiable by law; provided, that the 
fourth, fifth and sixth (the section in question) sections of this act 


shall extend only to contracts between merchant and merchant, 


their factors and agents,” we have no decision whether a note pay- 
able on demand and evidencing a contract between merchant and 
merchant, their factors and agents, would have been entitled to days 
of grace. : 

The act of January 11, 1862, is the same as the act of March 20, 
1848, of which it is amendatory, except that the proviso in the 
earlier act, which limited its effect to contracts between merchant 
and merchant, their factors and agents, is stricken out; thus mak- 
ing the last act to operate on negotiable bills and promissory notes 


between all persons, as had the former act only on such paper as. 
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evidenced a contract between merchant and merchant, their factors 
and agents. 

Such being the state of the law at the time the act of January 
11, 1862, was passed, it is evident that the leading, if not the sole, 
purpose of the amendment, Was to place on the same footing such 
negotiable paper as was therein contemplated, whether made be- 
tween merchant and merchant, their factors and agents, or between 
other persons, in so far as allowing days of grace thereon was con- 
cerned; as it is evident that one of the leading purposes of the act 
of March 20, 1848, was to restrict the operation of the law mer- 
chant, in reference to days of grace, to such paper as was between 
merchant and merchant, their factors and agents, rather than to 
particularly prescribe the particular classes of negotiable paper which 
should be entitled to grace. 

The act of March 20, 1848, was not strictly a remedial law, save 
to such extent as it was restrictive of the law merchant; but was 
only declaratory as to negotiable bills and promissory notes between 
merchant and merchant, their factors and agents, of a rule so long 
established by custom among merchants, and so long enforced by 
the courts, as to become a part of the common law of England. 

In reference to such laws it is said: “ These (in England) are 
made where the old custom of the kingdom is almost fallen into 
disuse, or become disputable, in which case the parliament has 
thought proper, in perpetuum ret testimonium, and for avoiding all 
doubts and difficulties, to declare what the common law is and ever 
hath been. And such statutes are expressed affirmatively or in 
negative terms. A statute made in the affirmative, without any 
negative expressed or implied, does not take away the common law. 
It follows that it does not affect any prescriptions er customs clash- 
ing with it which were before allowed; in other words, the common 
law continues to be construed as it was before the recognition by 
parliament.” Dwvarris, 68. 

There is another rule of construction which is thus expressed: 
“An affirmative statute does not repeal an affirmative statute; and 
if the substance be that both may stand together, they shall have 
aconcurrent efficacy. But if the latter be contrary to the former, 
it amounts toa repeal of the former, for it is a general principle, 
‘legis posteriore 8 prior 8 contrarias abrogat.’ But this is meant of a 
case where a statute, by its matter, necessarily implies a negative, 
for an act of parliament may be repealed by the express words of a 
subsequent statute or by implication.” Dwarris, 69-72. 

In the absence of the act of March 20, 1848, there can be no doubt 
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that days of grace would have been allowed upon all such paper as 
was, under the well known rules of the law merchant, entitled to 
grace; and that act, instead of being intended to give favor to bills 
and notes negotiable, was held practically to restrict and limit the 
right which the law merchant gave to such paper, without reference 
to the parties thereto, and to confine its operation to negotiable 
paper solely between merchant and merchant, their factors and 
agents. Oliphant v. Dallas, 15 Tex., 141. 

The act of January 11, 1862, amending the act of March 20, 1848, 
left the rule as to days of grace as it stood under the law merchant, 
unless it was intended thereby to provide a new rule, and to extend 
grace toaclass of negotiable paper which was not entitled to it 
under the law merchant. 

“The common law of England (so far as it is not inconsistent 
with the constitution and laws of this state) shall, together with 
such constitution and laws, be the rule of decision, and shall con- 
tinue in force until altered or repealed by the legislature,” was de- 
clared by the act of January 20, 1840 (R. S., 3128); and so the law 
has stood from that time until the present. 

The act of January 20, 1840, as well as the act of January 11, 
1862, has been carried into the Revised Statutes, which provides: 
“ That the provisions of the Revised Statutes, so far as they are sub- 
stantially the same as the statutes of this state in force at the time 
when the Revised Statutes shall go into effect, or of the common 
law in force in this state at said time, shall be construed as continu- 
ations thereof, and not as new enactments of the same” (R.&,, 
final title, sec. 19); hence the act of January 11, 1862, must be con- 
strued as of the day it became a law, and by the rules then appli- 
cable. The common law declares that days of grace cannot be 
allowed on bills and promissory notes negotiable, when in terms 
payable on demand. 

The act of January 11, 1862, declares that “three days of grace 
shall be allowed on all bills of exchange and promissory notes assign- 
able and negotiable by law.” Was the latter act intended to estab- 
lish a rule in any respect different to that declared by the law 
merchant; intended to alter or repeal that rule, and to give days of 
grace to a class of paper to which, for obvious reasons, such favor 
had been denied by the law merchant; or was it intended by that 
act only to abolish the restricted rule given by the act of March 20, 
1848, and to restore the rule of the law merchant? 

The restriction found in the act last named was not based on the 
character of the instrument, but on the character of the persons be 
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tween whom the paper existed; the instruments referred to in it 
were not particularly defined, but were referred to as a class known 
to the commercial world as negotiable bills and promissory notes. 

If the rule of the common law, the law merchant, denying to 
negotiable bills and promissory notes days of grace, when payable 
on demand, was in words inserted in the statute (and is it not so in 
legal effect?), as in the act of January 11, 1862, but little doubt 
could be entertained of the true construction to be placed on the 
two acts; the one negative in its character, and relating to a par- 
ticular kind of negotiable paper; the other affirmative, and relating 
in general terms to negotiable bills and promissory notes. In such 
case would not the negative statute, which evidenced the fact that 
the legislative mind was particularly directed to the named paper, 
in reference to which the negation applies, control in reference to 
that particular paper? Such would seem to be the general rule. 
The construction in such a case certainly would be that the one act 
vas not inconsistent with the other, and that the more general act 
must be read as excepting from its operation that to which the 
other in precise terms applied a negative; and we do not see, if we 
keep in view the fact that the acts of March 20, 1848, and January 
11, 1862, are in their natures largely declaratory of the common 
law, that it makes any difference, if the rule of the law merchant 
be considered to have no greater effect than an affirmative statute, 
which the act of January 11, 1862, is; for there is not necessarily 
any such inconsistency between the two as to force us to the con- 
clusion that the common law rule is altered or repealed by implica- 
tion. Ellis ». Batts, 26 Tex., 706; Neil v. Keese, 5 Tex., 32; Scoby 
v. Sweatt, 28 Tex., 728. 

The statutes of this state in relation to bills of exchange and 
promissory notes are not and do not profess to be a complete code, 
regulating all the multiform questions which in the course of busi- 
ness daily arise; on the contrary, they assume the existence of and 
recognize the binding force of the law merchant, except in so far as 
it may be thereby changed. * 

In a multitude of cases, language as broad as that contained in 
the act of January 11, 1862, has been construed in the light of the 
manifest object sought to be attained by the legislature; the condi- 
tion of the law as it before stood, and the remedy intended; and 
thereby the broad generality of words used res trained, of which the 
following are a few instances: 

The act of February 5, 1840, provided that “all bargains, sales 
and other conveyances whatever of any lands, . . . and all 
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deeds of trust and mortgages whatever which shall hereafter be 
made and executed, shall be void as to all creditors and subsequent 
purchasers for valuable consideration without notice, unless,” ete, 
(Pasch. Dig., 4988); yet, notwithstanding the broad language used, 
which would literally embrace any class of creditors, this statute, 
as have been similar ones in other states, has, rem Wavering or 
dissent, been held to apply, so far as it affects creditors, only to such 
creditors as acquired some character of lien on the. property. Ayres 
v. Duprey, 27 Tex., 607; Grace v. Wale, 45 Tex., 527. : 

In Parks v. Willard, 1 Tex., 354, this statute was not regarded ag 
introducing a new rule, but as only declaratory of the law as recog- 
nized in the chancery jurisprudence of England and America. 

In Kieffer ». Enler, 18 Pa. St., 391, under a statute which pro- 
vided that “a/d debts and all deposits of money and other effects 
belonging or due toa defendant by the person or corporation upon 
which service shall be made shall remain attached,” ete. Process 
in the nature of a writ of garnishment was served on the maker of 
a negotiable note to secure a debt due by the payee. ‘The note 
before maturity, but after service of process on the maker, was 
transferred to a bona fide holder, and through the generality of the 
words used in the statute it was claimed that the creditor was 
entitled to the proceeds of the note. The court said: “Care is to be 
taken that laws of general shall not be regarded as of universal 
application; and this caution is required in relation to the law for 
attaching debts in execution, and declaring that ‘all debts’ so at- 
tached shall remain in the hands of the garnishees to answer the 
debt. 

“In acts of assembly, as well as in common parlance, the word ‘all’ 
is a general rather than a universal term, and is to be understood in 
one sense or the other according to the demands of sound reason, 
It is certainly broad enough to include debts due by bills of ex- 
change and promissory notes; and there is nothing in their nature 
that excludes them from its operation. But they bave a legal quality 
that renders the hold of an attachment upon them uncertain; . . 
to hold that an attachment prevents a subsequent bona fide indorsee 
for value from acquiring a good title would be almost a destruction 
of one of the essential characteristics of negotiable paper.” 

In the case of Phillips v. State, 15 Ga., 521, speaking of the too 
common use of the word “all” in statutes, Lumpkin, J., for the 
court, said: “True, it says, that in a// cases where a levy is made, 
etc., one is amazed, in casting a glance over our statute book, to 
find how often this form of expression occurs, frequently signifying, 
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as here, not absolutely all, but all of a particular class only. Indeed, 
it seems to be common to all writings, lay as well as legal, sacred 
as well as profane. And the generality of the phrase is frequently 
to be restrained in an act, not only by the context, but by the gen- 
eral form and scheme of the statute, as demonstrative of the inten- 
tion of the legislature.” 

The following cases illustrate the gencral rules for the construc- 
tion of statutes similar to that under consideration: Stone »v. Elliott, 
11 Ohio St., 258; Flake v. Van Wagenen, 54 N. Y., 28; United States 
v. Herron, 20 Wall., 251; Brinsfield v. Austin, 39 Ala., 227; Posey 
vw. Pressley, 60 Ala., 248; Dano v. M. O. R. R. Co., 27 Ark., 566; 
Douglass v. Howland, 24 Wend., 39; Thomason »v. Seales, 12 Ala., 
313: 1 Kent, 464; Lewis ». Aylott, 45 Tex., 199. We have not 
deemed it necessary to refer to the confusion which would result in 
reference to negotiable paper if any other construction was put on 
the act of January 11, 1862. That act provides no rule for the de- 
cision of many questions which would necessarily arise, as does not 
the law merchant if they be regarded as entitled to grace. 

We are of the opinion that it was not intended by the act of 
January 11, 1862, to give grace to paper other than such as was en- 
titled thereto by the law merchant, and that the suit was not brought 
before the maturity of the paper sued on; from which it follows that 
the court below erred in setting aside the writs and other proceed- 
ings in garnishment, on the ground that the debt was not due at 
the time such garnishment proceedings were had. This ruling holds 
erroneous the action of the court in giving costs, which accrued 
prior to the filing of the amended petition, against the appellant. 

The marriage of Mrs. Chancellor with Thomas White dissolved 
the partnership, which, prior to that event, had existed between her 
and Tom Chancellor. Story on Partnership, 306; 1 Collyer’s Law 
of Partnership, 151. Subsequently to that event, Mrs. White, under 
the former decisions of this court, had no power to form with Tom 
Chancellor, or with him and her husband, a partnership by which, 
asa partner, she could be bound. Bradford v. Johnson, 44 Tex., 
382; Wallace v. Finberg, 46 Tex., 44; Story on Partnership, 306; 1 
Collyer’s Law of Partnership, sec. 14. 

It is unnecessary to consider whether Thomas White, in any 
event, might have been held liable as a partner with Tom Chan- 
cellor by reason of the facts shown to have existed had the suit 
been brought on the original indebtedness; for it appears that the 
note sued on was executed by Tom Chancellor alone, and without 
any authority from Thomas White, and this, after the dissolution 
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of the partnership between them, if the facts formerly existing 
ever created that relationship; for it may be regarded as settled by 
the decisions in this state, that a general authority to one partner, 
on dissolution, to settle the business of the firm, does not authorize 
him to give a note in the name of the firm for a firm debt, or to re. 
cover one given before dissolution. White v. Tudor, 24 Tex., 649. 
Kendall v. Riley, 20 Tex., 27; 1 Daniel on Negotiable Instruments, 
870; Story on Partnership, 322; 1 Collyer’s Law of Partnership, 171, 

There is nothing in the facts of this case to vary these general 
rules. 

The record does not present facts sufficient to enable this court 
properly to dispose of the matters growing out of the writs of gar. 
nishment, and for the errors indicated the judgment of the court 
below will be reversed and the cause remanded that it may be 
proceeded with in accordance with this opinion; and it is so 
ordered. 































REVERSED AND REMANDED. 
[Opinion delivered April 25, 1884.] 





W. O. Davis v. W. H. Drxon er at. 


(Case No. 4560.) 


1. Lowrration.— The statute which stops the running of limitation against a 
cause of action in favor of one who has died until twelve months after his 
death, unless, etc., proceeds on the assumption that there is no one in esse 
capable of bringing suit; hence, when the deceased before his death trans- 
ferred a note in blank, suit on which was begun by the assignee more than 
four years after its maturity, limitation applies and bars the collection of 
the note. 


Apprrat from Cooke. Tried below before D. E. Bassett, Esq., 
special judge. 

The suit was begun December 15, 1880, on two notes executed by 
appellee, W. H. Dixon, to R. W. Allison, August 23, 1875, both 
payable six months after date, one to Allison or bearer, the other to 
Allison alone. It was alleged in the original petition that Allison 
indorsed the notes in blank and delivered them to appellant; but 
that appellant only thereby became the legal owner of the notes, 
the beneficial ownership remaining in Allison, who, it was alleged, 
died September 1, 1878, and that no administration had been had 
on his estate; that his widow and heirs became the equitable own- 

















Davis v. Drxon. 





Statement of the case. 





——— 


ers of the notes at his-death, and that the suit was brought for 
their benefit. It was alleged that the notes were given for the pur- 
chase money of land described in the petition for which Allison 
had made a deed to appellee, W. H. Dixon, the maker of the notes, 
and the purchaser of the land from Allison, no lien being reserved 
in the deed. The other appellees were purchasers from W. H. 
Dixon with notice, etc. A foreclosure of the vendor’s lien was 
prayed for. | Wh 

On February 28, 1882, the appellees filed their original answer as 
follows: 

1. General demurrer. 

9. Special exception that the notes matured more than four years 
before suit begun and were therefore barred, ete. 

3. That it appeared from the petition that appellant was not the 
legal owner of the notes. 

4. The general denial. 

5. Plea of four vears’ limitation. 

6. Plea that appellant was not the legal owner of the notes, and 
that the widow and heirs of Allison were not the equitable owners, 
because about the time the notes were made, Allison, for a valuable 
consideration to him paid by one J. V. Atkinson, sold, indorsed and 
delivered the notes to Atkinson, whereby they became and were 
still the property of Atkinson, and if Allison ever had possession of 
the notes afterwards, he obtained it by fraud, deception or theft. 

7. That one of the notes had been paid by the maker, Dixon. 

8. That Allison sold personal property to W. H. Dixon at the 
same time he sold him the land; that the land and personal prop- 
erty were sold together, and the note not paid was given for the 
purchase money of both land and personal property. 

9. Plea of failure of consideration by reason of misrepresentation 
as to the boundaries of the land and shortage in the land. 

Appellant in his first supplemental petition alleged that the mat- 
ters set up in appellant’s answer were untrue, and, by way of reply 
to the plea of limitation, that Allison died November 13, 1876, and 
was then the owner of the notes; that there had been no adminis- 
tration on his estate, and that the suit was for the benefit of his 
widow and heirs; and by way of reply to the plea of title to the 
notes in Atkinson, facts were alleged to show title in the widow 
and heirs of Allison to the notes by virtue of the two and four 
years’ statutes of limitation; and by way of reply to the plea of fail- 
ure of consideration, facts were alleged to show that if the appellees 
did not get all the land W. IL. Dixon bargained for, they had ac- 
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quired title to all by virtue of the five and ten years’ statutes of 
limitation. 

On March 2, 1882, the appellees filed their first supplemental 
answer and demurred generally to the suppiemental petition, and 
specially as follows: 

That the matter set up in reply to the plea of limitation con. 
stituted no answer to it. 

That it appeared the widow and heirs of Allison were the 
owners of the notes, and more than four years had expired since the 
accrual of their cause of action and before suit begun, and before 
nae filing of the supplemental petition. . . 

That the matter in re ply to the plea of lelleve of consideration 
eitiamead no answer to that plea,— the widow and heirs of Allison 
were not made parties, neither were their names and places of resi- 
dence given, neither was it stated where Allison died. 

The general demurrers were overruled, as also the second special 
exception to the original petition, but all the other special exceptions, 
both to the original and supplemental petition, were sustained, and, 
the appellant having declined to amend, his petition was dismissed, 


V. O. Davis, for himself, cited: Allen v. Pannell, 51 Tex., 165; 
Wimbish v. Holt, 26 Tex., 673; Claiborne v. Yoeman, 15 Tex., 44; 
R. S., 3217, 262 and 266; Knight v. Holloman, 6 Tex., 160; and 
Miller v. Henry, 54 Ala., 120. 


Woods, Wilkins & Cunningham, for appellees, cited: KR. 8., 3217; 
Butler v. Robertson, 11 Tex., 142; Angell on Lim., sees. 54, 55; 
Couch v. Couch, 9 B. Mon., 160; Perry on Trusts, 858, 859; Fiem- 
ing v. Gilmer, 35 Ala., 62; Bryan v. Weems, 29 Ala., 423; Goss v, 
Singleton, 2 Head, 67; Durst v. Swift, 11 Tex., 273; Ross v. Sinith, 
19 Tex., 173; and Merlin v. Manning, 2 Tex., 351. 


Derany, J. Com. Apr.— The only question to be determined 
this case is whether the statute of limitations was suspended by the 
death of R. W. Allison. The notes were executed in August, 1875. 
“They became due in February, 1876. They were transferred to the 
plaintiff Davis in July, 1876, and Allison died in September, 1878, 

Our statute provides that “In case of the death of any person 
in whose favor there may be a cause of action, the law of limita- 
tion shall cease to run against such cause of action until twelve 
months after such death, unless an administrator or executor shall 
have sooner qualified according to law upon such deceased person’s 
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estate; then and in that case the said law of limitation shall only 
cease to run until such qualification.” 

The courts, both of England and America, in construing the stat- 
ute of limitations of January Ist, have generally held that when a 
right of action accrued to a party after one’s death, limitation would 
not commence to run until administration was taken out upon his 
estate. Indeed, they considered the words “cause of action” as 
implying that there was some person in esse capable of bringing suit. 
But they uniformly held that if the party were living when the 
right of action accrued, his subsequent death would not stop the 
running of the statute. See Angell on Lim., ch. 7. 

In this state the terms of limitation in some cases are very short, 
and the ruling of the courts might in such cases work serious hard- 
ship. Ilence the propriety of the statute, which provides that in 
case of the death of the party the statute “shall cease to run” for 
a specified time. 

But the whole doctrine of suspending the running of the statute 
proceeds upon the hypothesis that there is no one in esse capable of 
bringing suit,— the courts having followed the maxim of the civil 
law, “ Contra non valentum agere, non currit prescriptio.” It will 
not apply to a case where there is some One én esse who can bring 
the suit. 

In this case a cause of action accrued to the plaintiff when the 
notes were transferred to lim, and it was not taken from him by 
the death of Allison. Without discussing the subject, we conclude 
that the judgment should be affirmed. 

AFFIRMED. 

[Opinion adopted April 29, 1884.] 





Jounx Frazier et Au. v. Woopwarp, Squires & Co. 
(Case No. 4834.) 


1, CONFESSION OF JUDGMENT.— Though a confession of judgment cures all 
errors committed in defectively stating a cause of action, or in the rulings 
made by the court before it was entered, still the pleadings must disclose 
some basis for the judgment. Hence, when, in a suit to recover $298.75, 
judgment was rendered by confession for $792.54, there being no pleading 
to authorize such a judgment, it was reversed. 


Error from Coryell. Tried below before the Hon. T. L. Nugent. 
VoL, LXI — 29 
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On the 23d day of January, 1882, Woodward, Squires & Co . (a 
firm composed of W. B- Woodw ard, W. M. Squires and B. F. 
Friend, defendants in error) filed their petition in the district court 
of Cory ell county against John Frazier and S. O. Frazier , plaintiffs 
in error, on a certain promissory note bearing date Doce 30, 
1881, and due one day after its date, and payable to Woodward, 
Squires & Co., for the sum of $390.26. The original note wag 
attached to the petition as an exhibit, which they alleged to be due 
and unpaid. They prayed for citation and for a judgment for 
debt, interest and costs, etc. Citations were duly issued for John 
Frazier and S. O. Frazier on the 13th day of April, 1882, which 
were served on John Frazier on the 15th day of April, and on §. O, 
Frazier on the 2d day of May, 1882. The transcript shows that a 
paper called an agreement, but neither signed by the Fraziers nor 
filed, was found among the papers of the cause. On the 12th day 
of April, 1882, W. B. Woodw: ard, one of the firm of W ood ward, 
Squires & Co., filed in said cause his affidavit for an attachment, 
saying that there was due plaintiffs $298.75, and a writ of attach- 
ment was accordingly issued and levied on the following property, 
to wit: <A part of Maria Sneed survey, in Coryell county, begin- 
ning at the N. W. corner of the Maria Sneed survey; thence S. 19 
W. 300 yards to corner; thence N. 11 W. with N. line of said survey 
to the place of beginning, together with one steam-engine and flour- 
ing mill situated thereon. 

On the 12th day of June, 1882, and at a regular term of said court, 
the court rendered a judgment in favor of plaintiff and against 
John Frazier and S. O. Frazier for the sum of $792.54, a sum very 
largely in excess of the note sued on, and for all the costs of suit, 
with a decree of foreclosure of the attachment lien which had bese 
levied on said property, and for an order of sale, « 


Battle & Battle, for appellant, cited: Tall v. Jackson, 3 = 
305; Gray v. Osborne, 24 Tex., 157; Sneed v. Moodie, 24 Te 159; 
Rule of Court, No. 47; R. S., art. 1293. 





Warts, J. Com. App.— This suit was based upon a note for $390.26, 
dated December 30, 1881, and bearing interest from date at the rate 
of eight per cent. per annum. The plaintiffs in error were duly 
cited, but filed no answer; and without any amendment of the 
petition a judgment was rende red against plaintiffs in error, June 
12, 1882, for the sum of $792.54. It was therein recited: “ This 
day came the plaintiffs by attorney and announced ready for trial, 
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when the following agreed judgment was rendered,” ete. There is 
a paper improperly copied into the record, neither signed by any 
person nor filed among the papers of the cause, that may have been 
prepared as an agreement to be signed by the parties as a basis for 
an agreed judgment, but this is but conjectural. As presented by 
the record, that paper cannot be considered as any part of the tran- 
script. It is claimed that, considering the judgment as one rendered 
upon confession for the excess of $378, there is no foundation in 
the pleadings; that the error is fundamental in character, and there- 
fore not waived by the confession of judgment. 

The statutory provisions relating to the subject are as follows: 

“Art. 1347. Any person indebted, or against whom a caase of 
action exists, may, without process, appear, in person or by attor- 
ney, and confess judgment therefor in open court; but in such case 
a petition shall be filed, and the justness of the debt or cause of 
action be sworn to by the person in whose favor the judgment is 
confessed. 

“Art. 1349. Every judgment by confession, duly made, shall 
operate as a release of all errors in the record thereof, but such 
judgment may be impeached for fraud or other equitable cause.” 
Revised Statutes. 

In construing these provisions, it has been held that the filing of 
the petition at or before the rendition of the judgment is essential. 
Montgomery v. Barnett, § Tex., 146. Also, that where the suit was 
upon a promissory note, which was made part of the petition, and 
the amount in the confession was not stated, it was held to be suffi- 
cient, as the judgment was rendered for the amount due on the note, 
Little v. Crittenden, 10 Tex., 192. 

In Storey v. Nichols, 22 Tex., 91, it is said: “So, too, if a cause of 
action is set out in the petition on an open account for $200, and a 
jadgment is expressly confessed on a note for $3,000, it can hardly 
be doubted but that this judgment would be held erroneous; be- 
cause for this last cause of action there would have been no petition, 
no process, and no affidavit as required by law.” The doctrine is 
firmly established that facts not alleged, though proved, cannot form 
the basis of a decree or judgment. Gray v. Osborne, 24 Tex., 157; 
Hall v. Jackson, 3 Tex., 305. 

To the extent that a judgment has no basis in the pleadings, it is 
erroneous. [But then the question arises, is it such an error as would 
be waived by the confession of judgment? 

In Goss v. Pilgrim, 28 Tex., 263, the objection was urged that the 
judgment was excessive by reason of an error in the calculation of 
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the interest, etc., and the court said: “ We have not entered intog 
close computation of the amounts due on the several notes, it not 
being our duty, as we conceive, but presume the amount al judged 
met with the approbation of the defendants below, when they con. 
fessed or agreed to the judgment.” 

Here the amount adjudged in excess of that claimed in the peti. 
tion is so very large as to forbid the idea that it arose from a mis. 
calculation of interest. But it must be assumed that other claims 
than that asserted in the petition entered into and formed in part 
the amount adjudged. 

Thus considered, is it competent under the statute to confess judg. 
ment for other than the cause of action stated in the petition, so 
that such judgment will operate a waiver of all errors? 

Such a confession of judgment as to the cause of action set up 
in the petition certainly does waive all errors. It matters not how 
defectively the cause of action may be stated, or what errors have 
been committed by the court in ruling upon the pleadings, ete., 
prior to the rendition of such judgment; these are all waived by it. 
It is essential to a valid judgment that a petition should be filed, 
Certainly it is not the policy of the statute, that, in such cases, one 
cause of action might be asserted in the petition, while the judg- 
ment should be rendered for another or different cause of action, 
To permit that to be done would, in effect, nullify that prevision 
which requires the petition to be filed before the entry of the judg. 
ment. 

We are of the opinion, therefore, that the confession of judgment 
in this case was not within the meaning of the statute duly made, 
so as to work a waiver of the error complained about. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. . 

RevERSED AND REMANDED. 


[Opinion adopted April 29, 1884.] 





F. V. Daniet v. Tue W. U. Tet. Co. 
(Case No. 4558.) 


1. TELEGRAPH MESSAGES — MEASURE OF DAMAGES.— When the meaning of a 
telegraphic message is unknown to the company’s agent who receives and 
transmits the same, being in cipher, it cannot be assumed that the company 
could know that any pecuniary loss would be the natural or necessary Te 
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sult of a failure to send such message; and in such a case, upon a breach of 
contract to transmit and deliver, the sender can recover only nominal dam- 
ages, as the amount paid for sending the same. Following Candee v. W. U. 
Tel. Co., 34 Wis., 471, and other cases cited. 

9, SAME— NEGLIGENCE.— In such a suit, general allegations in the petition of a 
vague and indefinite character, as to the employment of an incompetent 
onerator by the company, when disconnected with any specific statement of 
facts showing acts of negligence resulting in loss, will not be deemed suffi- 
cient to support a claim for exemplary damages. 


Arreat from Grayson. Tried below before the Hon. Joseph 

ledsoe. 

Suit by F. V. Daniel against the Western Union Telegraph Com- 
pany for damages for negligently failing to deliver two messages 
delivered to it by the appellant at Sherman, Texas, for transmission 
to the city of New York, laying his actual damages at $2,181.25, 
which included $7.25, charges paid for transmitting messages. Gross 
and wilful negligence was alleged, and $2,500 exemplary damages 
claimed therefor. 

Appellee demurred generally and specially. The general de- 
murrer Was waived, but the special exceptions were sustained, to 
which appellant excepted. 

The appellee having admitted the demand for tolls, $7.25, judg- 
ment was rendered for that amount and costs against the company. 

The first assigned error was as follows: “The court erred in sus- 
taining the special exception to that portion of plaintiff's petition 
setting up and claiming damages for non-delivery of message of date 
November 18, 1879, copied in the petition, on the ground that the 
message Was in cipher and unintelligible to any one unacquainted 
with the vernacular, and because the damages claimed could not 
have been understood to naturally flow from the failure to deliver.” 

It was alleged that appellant was engaged in the business of buy- 
ing and selling cotton in Sherman, Texas, and that his occupation 
was well known to appellee; that he was in New York in the fall of 
1879 to remain during the cotton season; that on November 17, 
1879, he learned of a disturbance in his office in Sherman, that 
would necessitate his return if not adjusted; that on that day he 
sent to his agent in Sherman a message as follows: “I have received 
your letter ot the 12th instant — anxious about office affairs — please 
report approximate profits since 6th instant. What cotton have you 
to offer — Quote your market — Answer immediately — Don’t wait 
night message.” That said agent, on November 18, 1879, at 10:30 
in the forenoon, delivered to the appellee the following telegrams in 
cipher for appellant in New York: “ Rogue, clover, office saluting 
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now renovating rafting bodily approximate since civilian everything 
selfish sky about returning weather fine, all well;” the agent pay. 
ing the bills, $3.20; which message was, when translated, which 
appellant understood how to do, as follows: “ Telegram of yester. 
day received at 8 A. M. Office all right now — first rate in every 
respect —the profits since the 6th instant approximate $2,400 — 
everything turns out well—you can use your discretion about 
returning — weather fine —all well.” 

That appellant remained in New York at his place of business til] 
late in the evening of the 18th, awaiting a reply to his message, 
That the message was never delivered to him in New York, and, re. 
ceiving no reply to his message of the 17th, he left New York in the 
evening of the 18th and hastened home, which he would not have 
done had the message of his agent been delivered to him. That he 
was at the time doing a fine business in New York, which he left on 
account of the failure to receive the message, and returned home, 
thereby losing his time and being at the expense of returning home, 
the reasonable value of which was $500, whereby he was damaged 
in that amount, and also the amount paid in tolls, $3.30. 

It was alleged that appellee well knew the business of a cotton 
broker, and that to make his business successful his contracts must 
be made with great celerity and accuracy; that appellee knew ap- 
pellant, in all important telegrams, used cipher dispatches, and that 
he only used them in matters of importance, and that the cipher 
code was used by cotton brokers in transacting business of impor- 
tance in their calling. That appellee knew messages in cipher as 
used by cotton brokers were of importance, and demanded prompt 
delivery. 

The exception to which the first assignment related was as fol- 
lows: “ And for special exception to so much of plaintiff's petition 
as seeks a recovery of damages. for failure to deliver message to 
plaintiff sent him on the 18th day of November, 1879.” 

Defendant says that the same is insufficient in law, and that the 
dispatch was in cipher, as pleaded by plaintiff, and totally unintelligi- 
ble to any one unacquainted with the vernacular, and no such dam- 
ages as that claimed by plaintiff could be understood to naturally 
flow from a failure to deliver. 

The second assignment of error was as follows: “The court erred 
in sustaining the special exception to that portion of plaintiff's petl- 
tion setting up and claiming damages for the non-delivery of mes- 
sage of date December 15, 1879, copied in the petition, on the 
ground that the dispatch was in cipher and unintelligible to any one 
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not acquainted with the key to said cipher, and because no such 
damage was contemplated at the time the defendant received the 
dispatch, and because the damages were remote and depended upon 
the action of a third party.” 

The special exception to which this assignment related was as 
follows: “ And for special exceptions to so much of plaintiff’s peti- 
tion as seeks a recovery of damages for failure to deliver message 
of date December 15, 1879, defendant says that the said dispatch was 
in cipher, as pleaded by plaintiff, and totally unintelligible to any 
one not having the key to said cipher; and further, that no such 
damage as that claimed by plaintiff was contemplated at the time 
it received said dispatch. The damages claimed are remote, and de- 
pendent upon the action of a third party.” 

It was alleged that appellant delivered to the appellee, December 
15, 1879, at 11:45 o’clock A. M., in Sherman, Texas, for transmis- 
sion to appellant’s agent in New York, the following message in 
cipher: “ Pintle your blushes, bales account marmalade against it 
magazine if you gratitude await development must sell before mar- 
ket declines before apostle if fight oscillation,’ which, when trans- 
lated by appellant’s agent, would have read as follows: “ We will 
ship you five hundred and fifty bales of cotton on account. Sell 
for April delivery six hundred bales of cotton against it. You-can 
sell at your discretion. If you think we shall be higher, await de- 
velopments. Must sell before market declines below 134. If mar- 
ket duil and declining, sell immediately.” 

That the message was not delivered to appellant’s agent in New 
York until 9 o’clock A. M. of December 16, 1879, when it should 
have been delivered within business hours of December 15th. 

That if it had been promptly delivered to appellant’s agent, as ap- 
pellee contracted it should be done, said agent could and would 
have sold the cotton mentioned in the message at thirteen and a half 
cents per pound, there being two hundred and seventy thousand 
pounds. 

That at the time the message was received by said agent, cotton 
had declined to twelve and eighty-eight hundredth cents per pound, 
and appellant was forced to sell at that price, being the best he 
could do, as the market continued to decline; the price obtained 
being the highest that could have been realized. 

That by the failure to deliver the message in the time it should 
have been done, appellant sustained a loss of so much per pound, 
aggregating $1,674. That appellant paid tolls on the message 
$3.95. 
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See statement under first assignment of error respecting appellee's 
knowledge of the character of the message. 


Woods, Wilkins and Cunningham, and Cockrell & Cockrell. for 
appellant, cited: Western Union Telegraph Co. v. Weitunz, Court 
of Appeals, Galveston term, 1881; Scott & Sestiiaien Law of Tel 


raphy, secs. 406-408 ; gat v. I. L. T. Co., 44 N. Y., 96 3 
Tyler v. W. U. T. Co., 60 IIL, a Bs: We oe 2. Ce & Dry burg, 


35 Tenn., 298. 


Stemmons & Field, for appellee, cited: McCall v. The W. JU. 
Tel. Co., 7 Abbott’s New Cases, 151; Shields ». Was. Tel. Co.. § 
West. L. J.,5; Landsberger v. Magnetic Tel. Co., 32 Barb., 530; 
United States Tel. Co. v. Gildersleeve, 29 Md., 232; Baldw ~ v. te S. 
Tel. Co., 45 N. Y., 744; Candee v. W. U. Tel. Co., 34 Wis., 47 

Waker, P. J. Com. App.— The rule for the measure of damages 
applicable to common carriers for the transportation of goods, and 
to telegraph companies in the transmission of messages in a general 
form, is that laid down in the case of Hadley v. Baxendale, 9 Exch., 
341; a rule quite generally accepted as correct, both in England 
and America, and often quoted or cited in text-books with approval 
(1 Sedg. Meas. of Dam., 230n, 236n, 2372), and likewise very gen- 
erally refe rred to and adopted in the judicial opinions of courts of 
Jast resort. The rule referred to is quoted, with the reasoning in 
support of it, from the opinion delivered by Alderson, }., in the 
case of Western Union Telegraph Co. _ Weitun o, sec. 801, W. & 
W. Cond. Decisions. The rule itself * thus stated: “ Where two 
parties have made a contract which one of them has broken, the 
damages which the other party ought to receive in respect to such 
breach of contract should be such as m: iy be fairly and reasonably 
considered either arising naturally, 7. e., a .ccording to the usual 
course of things, from such breach of contract itself, or such as 
may reasonably be supposed to have been in the contemplation of 
both parties at the time they made the contract, as to the probable 
result of the breach of it.’ 

In the case of Baldwin v. The U. S. Telegraph Co., 45 N. Y., 
750, Allen, J., discussing the rule of law applicable to the measure 
of damages for which telegraph companies may be liable, said: 
“ Whenever special or extraordinary damages, such as would not 
naturally or ordinarily follow from a breach, have been awarded for 
the non-performance of contracts, whether for the sale or carriage 
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of goods, or for the delivery of messages by telegraph, it has been 
for the reason that the contracts have been made with reference to 
peculiar circumstances known to both, and the particular loss has 
been in the contemplation of both at the time of making the con- 
tract, as a contingency that might follow the non-performance. In 
other words, the damages given by way of indemnity have been 
the natural and necessary consequences of the breach of contract, 
in the minds of the parties, interpreting the contract in the light of 
the circumstances under which it was made; and when a spacial 
purpose is intended by one party, but is not known to the other, 
such special purpose will not be taken into account in the assess- 
ment of damages for the breach. The damages in such cases will be 
limited to those resulting from the obvious purpose of the contract. 
Citing Cory v. Thames Iron Works, 3 L. R., Q. B., 181; Leonard ». 
N. Y. & B. Tel. Co., 41 N. Y., 544; Messmore v. N. Y. Shot and 
Lead Co., 40 N. Y. 422; Hadley v. Baxendale, 9 Exch., 341; U. S. 
Tel. Co. v. Gildersleeve, 29 Md., 232; Griffin v. Colver, 16 N. Y., 
493; Landsberger v. Magnetic Tel. Co., 32 Barb., 530. 

Such limitation of the damages, therefore, must be held to apply 
with conclusive force to enigmatical cipher telegrams, the meaning 
of which is a sealed mystery to the operator. In support further 
of this proposition, it is laid down in 6 Wait’s Act. & Def., 19, on 
the authorities which are there cited, that “ where the import of a 
telegraphic message is wholly unknown to the company’s agent to 
whom the same is delivered for transportation, it cannot be assumed 
that he had in view any pecuniary loss as the natural or probable 
result of a failure to send such message; and in such case, upon a 
breach of the contract to transmit and deliver, the sender can recover 
only nominal damages, or the amount paid for sending the message.” 
Citing Candee v. Western Union Tel. Co., 34 Wis., 471; 17 Am. 
tep., 452; Beaupré v. Pac., etc., Tel. Co., 21 Minn., 155; 8. C., 24 
W. R., 949; 45 L. J., P. Div., 682; 1 L. R., Comm. Pleas Div., 326; 
17 Eng. Rep., 286; Saunders v. Stewart, 35 L. T. (N. S.), 370. 

It was assigned as error that the court erred in sustaining special 
exceptions to plaintiff’s petition as to exemplary damages. The 
ground relied on in the petition as a basis for such damages was, 
that though the defendant was frequently warned of the incompe- 
tency and gross negligence and carelessness of the operators in the 
appellee's employ, in sending messages contracted to be sent by ap- 
pellee, it continued said operators in its employment. That prior to 
the date of the messages in question in this suit, appellant and 
others had repeatedly called the attention of the appellee to the 
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great losses they were subjected to by the bad and incorrect services 
of the appellee. 

Allegations of negligence in the employment and selection of 
incompetent operators, thus vague and indefinite, and disconnected 
with allegations of facts showing acts on their part of a negligent 
character resulting in losses to the patrons of the company, or of 
losses incurred therefrom by the plaintiff on previous occasions, 
cannot, we think, be deemed sufficient to support a claim for exem. 
plary damages. The rule on this subject underwent discussion in 
the case of Hays v. H. & G. N. R. BR. Co., 46 Tex., 279, and we are 
of opinion that the plaintiff's allegations do not bring this case 
within the principles which are there laid down which entitlea 
party to claim exemplary damages. 

We conclude that the judgment ought to be affirmed. 


AFFIRMED, 
{Opinion adopted April 29, 1884.] 





D. P. Zevirr v. Sue M. JEeNnNiNas. 
(Case No. 4973.) 


1. SLANDER — LIMITATION.— Limitation will not run against an action for 
slander, brought within a year after the uttering of the slanderous words, 
merely because an amendment filed more than one year afterwards, which 
did not change the charge contained in the original petition, set forth more 
specifically, by way of averment, the innuendo thereof. 

2, SLANDER — EvVIDENCE.—In a suit for slander the defendant was charged 
with having said, ‘* She (meaning plaintiff, Sue Jennings) was kept all last 
year by the son of a widow;” and after stating in the petition that Bettie 
Lyons was a lewd girl, the petition charged that defendant had said, ‘* We 
have got another woman in the same house (meaning plaintiff), just like 
that girl” (meaning Bettie Lyons). A witness on the trial was permitted to 
state that he heard defendant say, ‘* Sue Jennings was kept last year by the 
son of a widow woman,” and also, ‘‘ We have another girl on the place 
just like the one we had last year,” it being shown that plaintiff was the 
only young woman living there. Held, that the evidence was admissible, 

8. EvipeNcE.— In an action for slander, evidence of the repetition by defendant 
of the slanderous words, after the institution of the suit, is admissible to 
show the malice of the speaker in using the words constituting the basis 
for the action. 

4, PLEADING — SLANDER.— When the charge in an action of slander sets forth 

a conversation with defendant. showing that in defendant’s estimation L, 

was a lewd girl, and the petition shows that plaintiff was the only woman 

who lived in the house when the following words were spoken by defend- 
ant, ‘‘ we have got another woman in that same house, just like L.,” held, 
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that the plaintiff, in charging the innuendo, was not bound to specify 

whether the man with whom defendant intended to charge lewd intercourse 

was married or single, and that a charge that the defendant meant to be 
understood that plaintiff was guilty of ‘adultery or fornication” was suffi- 
cient. 

5. Same.—In actions of slander it is not necessary that the language used 
should charge the commission of a crime with such technical accuracy as 
would be required in an indictment; words calculated to induce those who 
heard them to believe that the person of whom they are spoken is guilty of 
a crime are sufficient to support the action. 

§. SLANDER.— An accusation is actionable whenever it charges an offense 
which, if proved, would subject the accused person to a punishment, 
though it may not be such as is known in the books, technically, as an 
ignominious punishment, provided it be such as to bring disgrace on the 
person of whom the words are spoken, 

7, SLANDER.— See statement of case for words spoken, charged to have been 
slanderous, which were actionable per se; and see opinion for a charge 
usked, and properly refused, because it was calculated to impress the jury 
with the idea that it was within their province to determine whether such 
words were actionable per se, 

. MEASURE OF DAMAGES.— Wounded feelings, enfeebled health and incapacity 
to perform labor, as a result of slanderous words charging a young lady 
with being unchaste, may be taken into consideration by a jury in estimat- 
ing damages for the slander. 

9, EVIDENCE — SLANDER.— When defamatory language other than that made 
the basis of an action is admitted in evidence, it is error not to instruct the 
jury that it can only be considered for the purpose of showing malice in 
the speaker, and a wanton and deliberate purpose to injure, in order to 
recover exemplary damages for speaking the words on which the action 
was grounded. 

10. SLANDER — LIABILITY OF THE HUSBAND FOR SLANDEROUS WORDS SPOKEN BY 
THE WIFE.— The husband is liable in damages equally with the wife for 
slanderous words spoken by her, and a general judgment may be rendered 
against both, but requiring that her separate estate be first exhausted before 
sale of the husband's to satisfy the judgment. 

11. CASES PISCUSSED.— McQueen v. Fulgham, 27 Tex., 463; Austin v. Wilson, 

4 Cush., 274, and Martin v. Robson, 65 IIl., 130, ola and discussed, 

PLEADING. — Claims for compensatory and for exemplary damages should be 

severed in the pleading, and in their submission to the jury. 


ie >) 


_ 
2% 


Aprrat from Collin. Tried below before R. De Armond, FEsq., 
Special judge. 

Suit for slander, brought by appellee May 31,1880. First and 
second amended original petitions filed January 16, 1882, and June 
25, 1883, charging appellant, Deliza Zeliff, wife of D. P. Zeliff, on the 
day of May, 1880, and at divers times previous thereto, with 
uttering, publishing and circulating certain words charging her 
with unchastity; and in the second amended petition, charging her 
with intending to convey the impression, by the words originally set 
forth, that appellee had been guilty of the crimes of adultery and 
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fornication, and alleged as special damages dejection of mind 
enfeebled body, inability to labor, expense of suit, loss of com 
panionship of friends, rejection by society, damage to. name, fame 
and credit. Aggregate damages claimed, $11,000. Appellants 
answered by general demurrer, general denial, plea of not guilty 
and statute of limitations. Verdict and judgment, June 29, 1883, 
in favor of plaintiff for $2,600. 

The second assignment of error was: The court erred in overrul- 
ing defendant’s special exceptions to said (second) amended petition, 
because the same sets up an entirely new cause of action from that 
alleged in the original petition filed herein on May 31, 1880, and 
amendment, January 16, 1882, and the cause of action is barred by 
the statute of limitations. 

The allegations in the original petition, filed May 31, 1880, were 
as follows: First count: “That on or about the —— day of May, 
1880, defendant, Deliza Zeliff, maliciously contriving to injure and de- 
fame the plaintiff in her good name and reputation, did, in the pres- 
ence of divers good people of this state, publicly speak, utter, repeat 
and circulate the following false, malicious and scandalous words of 
and concerning the plaintiff, to wit: She (meaning plaintiff) was 
kept (meaning kept as a mistress or lewd woman) all last year by 
the son of a widow woman who lived near Jennings’ (meaning Jen- 
nings, plaintiff’s father).” Second count: “That on or about the 
day of May, 1880, defendant, Deliza Zcliff, maliciously con- 
triving to injure plaintiff in her good name and reputation, did, in 
the presence of divers good people of this state, publicly speak, 
utter, repeat and circulate the following false, malicious, base and 
scandalous words, to wit: The woman (meaning a woman named 
Bettie Lyons, of notoriously unchaste and lewd character) who 








lived last year in the house where Jennings lives (ineaning the 
house where plaintiff then resided, and now resides with her father, 
Jennings), on the night the crib was burned (meaning a crib belong- 
ing to defendant, D. P. Zeliff), went back with the boys, one at a 
time, to the brush, and we have now another in the same house just 
like her (meaning the plaintiff), and that she was of like lewd and 
unchaste character with said Bettie Lyons.” 

June 25, 1883, the plaintiff filed a second amended petition charg- 
ing that plaintiff isa virgin and unmarried. “That on or about 
the —— day of May, 1880, and divers times Previous thereto, de- 
fendant, Deliza Zeliff, contriving to injure,” ete. (continues the 
same as the original down to the first count, except the allega- 
tions that the words were spoken in the presence of Wm. Ray), to 
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wit: “You boys have been in the habit of going over to Bettie 
Lyons’ to get a little” (meaning thereby to have carnal intercourse 
with the said Bettie Lyons). And farther: “ Did not Charles Davis 
keep you fellows lorned off and got it all to himself?” (meaning to 
ask thereby if the said Davis had not endeavored to keep the said 
Jettie Lvons for his own exclusive use as a lewd woman); and fur- 
ther: “ Did you see her (meaning the said Bettie Lyons) go off with 

2ube Baker on the night the crib was burned (meaning corn crib 
belonging to defendant), to the brush?” (meaning the said Bettie 
Lyons accompanied the said Rube Baker to the brush on the night 
the said crib was burned for lewd purposes); and further: “We 
have got another woman in the same house just like that girl” 
(meaning the aforesaid Bettie Lyons), and meaning thereby that 
plaintiff was a lewd woman and would prostitute ber person with 
men, and that she had been guilty of adultery and fornication; and 
added, “ You might go over, and you might get something from old 
man Jennings’ girl ” "(meaning that the said William Ray should go 
to the house w here > plaintiff lived and might have carnal intercours3 
with her); and further, “I am afraid of her” (meaning plaintiff). 
“She (meaning plaintiff) is a base woman.” And further, “she (menn- 
ing plaintiff) was kept all last year by the son of a widow.” And 
continued as in first count in original petition down to the following 
allegation, to wit: “And was guilty in conjunction with said man 
of the crime of adultery and fornication.” 

The testimony of the witnesses disclosed the use of language by 
appellant, subsequent to that charged, of the same import — imput- 
ing a want of chastity,— an action upon which was at the time of 
trial barred by limitation. 

The first charge refused was as follows: “ Words charging a 
woman with unchastity, as alleged in plaintiff's petition, are not 
of themselves actionable; and in order that plaintiff recover against 
defendants, the testimony introduced must be sufficient to satisfy 
your minds that the words therein charged were uttered, spoken 
and published by the defendant, Deliza Zeliff, as alleged, or some 
one or more of them constituting in themselves a slander, and that 
said words so uttered, spoken and published, were so uttered, spoken 
and published of and concerning the plaintiff in this suit, and with 
the intent to injure her character, and were so understood at the 
time by those to whom the same were spoken, and in consequence 
of the uttering, speaking and publishing thereof plaintiff has sus- 
tained loss and been damaged.” The fourth charge refused was as fol- 
lows: “If you should believe from the evidence “that the defamatory 
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words charged to have been uttered and published of and concern. 
ing plaintiff's character were so uttered and published with the jn. 
tent to injure plaintiff, but that plaintiff has not sustained any loss op 
damage in consequence thereof, then you will find for defendants” 

The second charge asked and refuse was as follows: “ The dam. 
ages sustained by plaintiff must be the immediate and proximate 
result of the defamatory words charged to have been uttered, spoken 
and published and proven upon the trial.” Third charge: “ Plaint. 
iff cannot recover damages on account of her wounded feelings nop 
enfeebled health, and incapacity to perform labor, but the loss gus. 
tained by her must be to her reputation and sustained through the 

conduct of others.” 

f The following was one of the charges excepted to: “The plaintiff 
can only recover for the language charged in her petition as having 
been spoken concerning her; but you may take into consideration 
other slanderous statements made by defendant Deliza Zeliff, if any, 
as evidence of malice and in aggravation of, and for the purpose of 
increasing, the amount of damages. If the language charged to have 
been spoken, or any part of it, constitutes a charge of the offense of 
either adultery or fornication against the plaintiff according to the 
definition of those offenses as above set out, then the law presumes 
that the words were spoken maliciously.” 

The character of the other charges refused or excepted to will be 
understood from the opinion. 

The jury first returned into open court the following verdict: 
“We, the jury, find for the plaintiff actual damages, $2,500; also 
pecuniary damages, $100; (signed) J. Woodall, foreman ;” and were 
asked by the court if they agreed to this verdict, to which they re- 
plied they did; and thereupon one of plaintiff's counsel suggested 
in the hearing of the jury that only $1,000 was claimed in the peti- 
tion as actual damages, and that the verdict of the jury was a mis- 
take, and possibly the result of a misconception of the charge on 
punitory damages. Therenpon the court explained the difference be- 
tween punitory and actual damages; and in answer to questions by 
the court, the foreman said that the $2,500 was actual damages, and 
the $100 for loss of health and inability to labor. The court then 
instructed that if they desired they could return and reform their 
verdict, which they did, and brought into open court the following 
verdict: ; 

“We, the jury, find for the plaintiff, and assess the damages, 
actual and vindictive, at $2,600 (twenty-six hundred dollars). 

(Signed) “J. Woopatt, Foreman.” 
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They were then, after reading the verdict by the clerk, asked 
by the court if they agreed to this verdict, and answered they did, 
and were discharged by the court, but remained in the court room, 
and again recalled at the request of plaintiffs counsel, the judge 
telling them that the order discharging them was revoked, and their 
verdict was again reformed so as to read as follows: 

“We, the jury, find for the plaintiff, and assess the damages at 
$100 actual damages; also vindictive or punitory damages at $2,500. 

(Signed) “J. Woopati, Foreman.” 


Throckmorton & Brown, for appellants, on limitation cited: R. 
C., art. 3202, sec. 2; Townshend on Slander, secs. 325, 364, 365 and 
369: 12 Am. Dec., 244. 

On alleged error in admitting evidence of words spoken after 
suit brought, they cited: Townshend on Slander (2d ed.), p. 601, 
notes 4. 5 and 6; sec. 392, note 3; sec. 395, note 4; Sutherland on 
Damages, vol. 3, pp. 649 and 650, notes 1 and 4; Sedgw. on Meas. 
Damages (6th ed.), pp. 115 and 116, bottom and top of page; Ab- 
bott’s Trial Ev., p. 666. 

On the suit being for words not per se actionable, they cited: 
Townshend on Slander, secs. 146, 147, 197, note 5; sec. 198, note 5, 
and sec. 59, note 2; Sedgwick on Damages, p. 675, note 3; McQueen 
v. Fulgham, 27 Tex., 463; Linney v. Maton, 13 Tex., 449; Ross ». 
Fitch, 58 Tex., 151. 

On the office of the innuendo they cited: Watson v. Hampton, 2 
Bibb (Ky.), 319; Elliott v. Allsberry, 2 Bibb (Ky.), 473; Martin ». 
Melton, 4 Bibb (Ky.), 99; Sheely v. Biggs, 3 Am. Dee. 552; LLop- 
kins v. Beedle, 2 Am. Dec., 191. 

On vindictive damages they cited: Glasscock v. Shell, 57 Tex., 
222; 46 Tex., 37; 51 Tex., 189; Townshend on Slander, secs. 146, 
148 and 197, note 5; sec. 198, note 5, and p. 107, note 2; Sedgwick 
on Meas. Damages, p. 675, note 3. 


Klementson & Church and J. 2. Craig, for appellee, cited, on suf- 
ficiency of the charge of slander: —_ v. McGaughey, 13 Tex 
467; Scoby v. Sweatt, 28 Tex., 729; The Governor v. Burnett, 27 
Tex., 37; Becton v. Alexander, 27 Tex. 667; Turner v. Brown, 7 
Tex., 490; Bates v. Harrington, 51 Vt., 1. 


On the correction of the verdict: I. & G. N. R. R. Co. v. Stew- 
art, 57 Tex., 169-70. 


Stayton, Assocratre Justicr.— The defamatory language made the 
basis of this action was substantially the same as set forth in the 
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original petition, filed very soon after the language was alleged to 
have been uttered, as was it in the amended petition on which the 
cause was tried. Such statements in the amended petition as dif. 
fered from those contained in the original petition were not part. of 
the language made the basis of the action, but such only as related 
to the averment, colloquium or innuendo. These matters in no 
manner changed the cause of action, and the court did not err jn 
overruling the exceptions which set up the bar of the statute of 
limitations. Scoby v. Sweatt, 28 Tex., 729; Becton v. Alexander, 
27 Tex., 667. 

The testimony of the witness Meads was not variant from the 
allegations of the petition; the language which he testified wag 
uttered by Mrs. Zeliff in his presence was substantially that which 
it was alleged in the petition she had uttered. This, even in cases 
of this character, is all that the law requires. Townshend on Slan- 
der, 364, 365; Miller v. Miller, 8 Johns., 75. 

That he did not testify to all that was alleged in the petition was 
no reason for excluding his evidence. [is evidence, in addition to 
showing that the defamatory language was used by Mrs. Zeliff as 
charged in the petition, gave her declarations in reference to Battie 
Lyons, “ just like” whom in character the appellee was said to be. 
The evidence in this latter respect was only such as gave the state- 
ments of Mrs. Zeliff, showing that Bettie Lyons was in her estima- 
tion a woman of unchaste character; all of which but tended to 
show that the language used in reference to the appellee was in- 
tended by the speaker to be understood, and was understood by the 
hearer, to mean that Bettie Lyons was a common prostitute, and 
that of like character was the appellee. It was not error to admit 
such testimony. Townshend on Slander, 565. 

The testimony of James M. and Mary F. Lund, tending to show 
that, after the institution of this suit, Mrs. Zeliff used language of 
similar import to that made the foundation of the action, in refer. 
ence to the appellee, while not admissible as a cause of action, was 
admissible for the purpose of showing the malice of the speaker in 
using the language on which the action was based. Townshend on 
Slander, 395, 396; Odgers on Libel and Slander, 271; Hlesler a. 
Degant, 3 Ind., 501; Williams v. Harrison, 3 Mo., 411; Hutch ». 
Potter, 2 Gilm., 730; Schrimper v. Heilman, 24 Iowa, 505; Kean 
v. McLaughlin, 2 8. & R., 469; Scott v. Mortsinger, 2 Blackf., 444 

It is urged that the court erred in refusing to give the first and 
fourth charges asked by the appellants. 

The first charge refused is as follows: “ Words charging a woman 
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with unchastity as alleged in plaintiff's petition are not of them- 
selves actionable, and in order that plaintiff recover against defend- 
ants, the testimony introduced must be sufficient to satisfy your 
minds that the words therein charged were uttered, spoken and pub- 
lished by the defendant, Deliza Zeliff, as alleged, or some one or 
more of them constituting in themselves a slander, and that said 
words so uttered, spoken and published, were so uttered, spoken and 
published of and concerning the plaintiff in this suit, and with the 
intent to injure her character, and were so understood at the time by 
those to whom the same were spoken, and in consequence of the 
uttering, speaking and publishing thereof plaintiff has sustained loss 
and been damaged.” 

The fourth charge refused is as follows: “If you should believe 
from the evidence that the defamatory words charged to have been 
uttered and published of and concerning plaintiff's character were 
so uttered and published with the intent to injure plaintiff, but that 
plaintiff has not sustained any loss or damage in consequence thereof, 
then you will find for defendants.” 

The averments of defamatory language set out in the petition are: 
“ She (meaning the plaintiff) is a base woman.” “She (meaning the 
plaintiff) was kept all last year by the son of a widow who lived 
near Jennings (meaning that plaintiff was kept as a mistress by 
aman who lived during the preceding year near the house of J. B. 
Jennings, the plaintiff's father, and was guilty in conjunction with 
said man of the crime of adultery and fornication).” 

The petition, after setting out a colloquy between a witness and 
Mrs. Zeliff in regard to Bettie Lyons, tending to show that in her 
estimation Bettie Lyons was a common prostitute who had lived in 
a house on the place of Zeliff, which at the time the language was 
used was occupied by the father of Miss Jennings, the appellee, she 
being the only unmarried female living in the house at the time, 
alleged that the following language was used by Mrs. Zeliff in ref.- 
erence to the appellee: “* We have got another woman in the same 
house just like that girl (meaning thereby the said Bettie Lyons, 
and that plaintiff was a low woman and would prostitute her per- 
son with men, and that she had been guilty of the crime of adultery 
and fornication).” 

The language first set out is broad enough to contain a charge 
either of adultery or fornication, left, however, by the language, in-. 
definite as to which offense was intended; the language not specify- 

ing whether the man with whom the improper conduct was alleged 
to have occurred was married or single. The language being thus 
VoL, LXI — 30 
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indefinite, we are of the opinion that the appellee was not bound at 
her peril to select the person to whom the language applied, and to 
aver that he was married or single, in order definitely to determine 
whether the language used amounted to a charge of adultery or to 
a charge of fornication. In criminal cases only such averment would 
be necessary. The language used did not substantially charge the 
offense of adultery or fornication, which are offenses known to the 
criminal laws of this state, and may be prosecuted by indictment and 
punished. Penal Code, 333-338. 

The other language made the basis of the action, under the aver. 
ments of the petition and the proof made by the plaintiff, would 
constitute substantially the offense of slander as known and defined 
by the Penal Code of this state, which may be prosecuted by indiet- 
ment and punished by fine and imprisonment. Penal Code, 645, 
646. 

In actions of this character it is not essential that the language 
used should, with technical accuracy, as would be required in an 
indictment, charge the commission of a crime; words calculated to 
induce hearers to believe that the person of whom they are spoken 
is guilty of a crime, in this respect are sufficient. Townshend on 
Slander, 178; Drummond vw. Leslie, 5 Blackford, 455; Cass v. An- 
derson, 33 Vt., 182: Miller v. Miller, 8 Johns., 75; Rundell »v. But- 
ler, 7 Barb., 260. 

There is some conflict of opinion as to the character of crime 
which must be imputed by words to make them actionable per se, 
We have not the time or disposition to review, in this opinion, the 
cases bearing on this question; but we believe that the great weight 
of authority establishes the proposition that: An accusation is 
actionable whenever an offense is charged which, if proved, would 
subject the accused person to a punishment, though not such as is 
known in the books, technically, as an ignominious punishment, if 
the accusation be such as to bring disgrace on the person of whom 
the words are spoken; words which impute to the person of whom 
they are spoken a character, a moral turpitude, which would ex- 
clude him from association with respectable persons. Character for 
moral turpitude bars the doors of society against its possessor, as 
completely as could a charge against one of having the most loath- 
some disease, which is held to be actionable per se; and it is diffi- 
cult to see, if the one be actionable per se, why-the other should not 
be. They may bring equally pecuniary loss and mental anguish. 
Miller v. Parish, 8 Pick.. 385; Brooker v. Coffin, 5 Johns., 191; Hoag 
v. Hatch, 23 Conn., 590; Ridway v. Gray, 31 Vt., 292; Andres ». 
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Koppenheafer, 3S. & R., 255; McCuen v. Ludlum, 2 Harrison (N. 
J.), 16; Giddens v. Mirk, 4 Ga., 369; surton v. Burton, 3 G. Greene, 
316; Gage v. Shelton, 3 Rich., 250; Wright », Paige, 36 Barb., 438. 

Tested by this rule, which is more restrictive than that followed 
in some of the states, which hold that all that it is essential to show 
to make words actionable per se is that they impute to the person 
of whom they are spoken some crime or offense punishable crimi- 
nally by law, there can be no doubt that the language alleged to 
have been spoken is actionable per se. 

This being true, the court correctly refused to give the instruc- 
tions asked; for they assumed that the words were not actionable 
per se; were calculated to induce the jury to believe that it was their 
province, on their own judgments, to determine whether the words 
were actionable per se; they assumed not only that an intent to in- 
jure the character of the person of whom the words were spoken 
must be shown by the evidence to have existed in the mind of the 
speaker, but that the person to whom the words were spoken must 
have understood them to have been spoken with intent to injure; 
and they directly informed the jury that the appellee could not re- 
cover, even if the defamatory words alleged were published of and 
concerning her, with intent to injure her, unless special damage was 
shown by the testimony. In all these respects, the language being 
actionable per se, the charges asked were erroneous. 

The second charge asked and refused involved the same idea as 
the charges just considered, and was misleading, but in so far as it 
might have been given, if presented in an unobjectionable manner 
and connection, it was embraced in the charge of the court. 

The third charge asked and refused informed the jury that the 
appellee could not “ recover damages on account of her wounded 
feelings nor enfeebled health, and incapacity to perform labor, but 
the loss sustained by her must be to her reputation and sustained 
through the conduct of others.” 

Wounded feelings, enfeebled health and incapacity to perform 
labor, as the result of the words spoken, was alleged, and there was 
some evidence tending to show damage in these respects, and we are 
unable to see why a jury should not take them into consideration 
in estimating the amount of damage to which the appellee might be 
entitled, if, in the opinion of the jury, from the evidence, damage 
had resulted to the plaintiff in these respects from the published 
words of the defendant. 

Under the averments of the petition, the damage to which the 
plaintiff might be entitled could not be restricted to such loss as 
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she sustained by injury to her reputation, nor to such damage ag 
would be a fair compensation to her for the shame and mortification 
to which she might be subjected, through the conduct of others 
towards her, caused by the defamatory language alleged. 

The fifth instruction, asked and refused, in so far as proper was 
given in the charge of the court. The same may be said of the 
sixth instruction asked and refused. 

The court in effect charged the jury that they might find in fayor 
of the plaintiff exemplary damages, if they believed that the words 
alleged to have been spoken by the defendant, of and concerning the 
plaintiff, were spoken by the defendant, she being prompted to 
speak them by malice, or with intention and purpose to injure the 
plaintiff thereby. 

After this charge was given, the defendant asked the court, in 
effect, to charge the jury that defamatory language other than that 
set out in the petition could not be considered for the purpose of 
increasing the damage sustained by the plaintiff in consequence of 
the use of that set out in the petition as the cause of action; but 
that such other defamatory language might be considered for the 
purpose of determining whether the language charged in the peti- 
tion was uttered and published maliciously and with intent to injure 
the plaintiff. 

The charges thus asked also informed the jury they might con- 
sider defamatory language not set up in the petition for the purpose 
of determining whether the language alleged was spoken maliciously 
and with a specific intent to injure. These charges were refused, 
and we are of the opinion that this action of the court was erroneous, 

The petition stated facts which, if proved, would entitle the 
plaintiff to damages, exemplary as well as compensatory; but the 
one was not separated from the other, as should be done in the plead- 
ings in cases of this character; to this, however, no exception was 
taken. 

The compensatory damages to which the appellee would be en- 
titled, if a jury find that the defamatory language alleged was 
uttered and published, of and concerning her, by the defendant, 
would be such as directly or indirectly, as an ordinary or probable 
result, would flow from the use of the language used. This could 
not be in any way illustrated by proof of other defamatory lan- 
guage. 

The law presumes that a person intends those results to follow 
which are the ordinary and natural effects of his voluntary act; and 
hence, from the acts alone, a jury may infer an intention to injure 
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another; and so strong may be such inference, as to justify a jury 
in concluding that the act was prompted by such malice or deliber- 
ate intention, wantonly to injure another, as to warrant the impo- 
sition of exemplary damages. Intent was immaterial so far as 
actual damage, direct or indirect, was concerned. 

In this cause the plaintiff was not content to rest on proof of 
the publication of the defamatory language alleged in the petition 
as the cause of action, and its probable and ordinary effect, as 
sufficient evidence of malice, and deliberate and wanton intention to 
injure her; but, for the purpose of more clearly manifesting the 
animus of the defendant, introduced evidence of defamatory lan- 
guage, other than that alleged, published after the institution of this 
action. Such evidence was only admissible for the purpose of show- 
ing malice, and wanton and deliberate intention to wrong, in order 
to recover exemplary damages, which the law gives in such cases; 
and the court should have informed the jury, in some way, that 
they could only consider such evidence for some such purpose. 
Townshend, 393; Scott v. McKinnish, 15 Ala., 662; Litton v. Young, 
2 Mete. (Ky.), 558. 

Although the charge given, so far as it went, was clear and fair, 
yet it did not in any part inform the jury of the purpose for which 
alone they might consider the defamatory language not alleged, of 
which there was evidence. 

How far the jury may have considered such evidence in deter- 
mining whether that alleged was uttered and published, or as a sep- 
arate and independent ground for compensatory damages, we have 
no means of ascertaining. It would seem that, in cases in which evi- 
dence is admitted solely upon some particular issue in a cause, the 
jary should be instructed not to consider it upon any other. 

The eighth and ninth instructions asked by the defendants were 
of this character, and should have been given. 

The tenth instruction asked and refused was properly refused; 
for it proceeded on the theory that the language used was not action- 
able per se. 

The eleventh was properly refused; for there was no fact in the 
case which would have justified a charge on the defense of limita- 
tion. 

The correctness of the ruling of the court below, in giving the 
first and second instructions to the jury, follows from what we have 
already said in considering the rulings of the court in refusing to 
give instructions asked by the defendants. 

It is urged that the court erred in instructing the jury that they 
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might, under circumstances which would ordinarily justify the giy. 
ing of exemplary damages, give exemplary damages against the 
husband of Mrs. Zeliff as well as against her. This is upon the 
theory that the malice of the wife cannot be imputed to the hus. 
band. 

That such is the rule in actions against a master, for injuries 
inflicted by a servant, has been recognized in several cases by this 
court; unless it be shown that the master has so acted as to Justify 
the imposition of such damages on account of his own fraud, malice, 
gross negligence or oppression, or unless it be shown that the act of 
the agent was adopted or ratified by the master. Hays v. H. & G, 
N. R. R. Co., 46 Tex., 273; G., H. & S. A. R’y Co. v. Donahoe, 56 
Tex., 163. 

The ground of the liability of a husband for damages resulting 
from the use of defamatory language by his wife, in reference to 
another, is not that she is his servant or agent; for if this were the 
ground, it would follow that the husband would only be liable in 
such actions when it was shown that the language was used in the 
course of the husband’s business. That, in actions of this character 
(for words spoken), would rarely, if ever, be the case. 

The common law, except in so far as it is modified by the consti- 
tution or statutes of this state, regulates the relationship of husband 
and wife, and his liability for her torts. Many changes from the 
common law have been made by statute in reference to property 
rights of married women; but we know of no statute which in any 
respect changes or alters the liability of the husband for the torts 
of the wife from that imposed by the common law. Under that 
law they are deemed one person; and the husband is liable to the 
same measure of pecuniary responsibility for the torts of the wife 
as though the act were his own. 

In the case of McQueen v. Fulgham, 27 Tex., 467, it seems to 
have been contended that the statutes of this state, affecting the 
rights of married women, had changed the liability imposed by the 
common law upon the husband for the torts of the wife, and in dis- 
posing of the question it was said: “It is insisted, however, that 
the common law doctrine upon this subject is abrogated in this state 
by our statutes regulating marital rights. With us the separate 
identity of the wife, with respect to her property, is not merged in 
the husband. Her property is not vested in him by marriage. Bat 
the common law rule holding the husband responsible for the wife’s 
torts does not rest entirely upon the ground that he takes by mar 
riage all of her personal property, and that she is presumed to have 
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no separate estate. It rests, perhaps, mainly upon the supposition 
that her acts are the result of the superior will and influence of the 
husband. Owing to the intimate relation between husband and 
wife, and to the nature of the control given him by law and social 
usage over her conduct and actions, it would be difficult, if not im- 
possible, for the courts to determine when she had acted at her 
own instance, and when she was guided by his dictation. While 
our statutes are framed with a view of securing to the wife her sep- 
arate property, and of sedulously protecting her, with reference to 
it, against the recognized and controlling influence of the husband 
over her conduct, it would be a stretch of judicial authority to hold 
that the common law responsibility attaching to him for the acts of 
the wife is by mere implication abolished. We see, therefore, no 
objection to the prayer of the petition for a general judgment.” 

In Austin v. Wilson, 4 Cush., 274, which was a case like the 
present, in which exemplary damages were sought against a hus- 
band, the court, without passing on the question whether exemplary 
damages could be recovered in any case, held that such damages 
could not be recovered for an injury punishable by indictment; but 
on the question of liability of the husband said: “ We do not hold 
that smaller damages ought to have been assessed, in this case, than 
would have been legally recoverable if the libel had been published 
by the wife while sole, and the action had been against her alone. 
A husband is liable for his wife’s acts, when liable at all, to the 
same extent as if she alone was answerable.” 

That exemplary damages may be recovered in this state, under 
given and well defined circumstances, is not an open question; and 
the fact that the defendant may be punished criminally for the 
same act for which exemplary damages are claimed does not affect 
the right so to recover. Cole v. Tucker, 6 Tex., 266; Hall »v. 
O’ Malley, 49 Tex., 73. 

That in an action such as this a general judgment might be ren- 
dered against both husband and wife seems to be well settled. 
Smith v. Taylor, 11 Ga., 22; Yeates v. Reed, 4 Blackford, 465. 

In the case last named, it was held that the effort of the husband 
to prevent the circulation of the slanderous words could not be 
proved, even in mitigation of damages. 

In the case of Martin v. Robson, 65 IIL, 130, it seems to have 
been held, under the statutes of Illinois, which give to the wife 
much more extended powers in reference to her own actions, and 
services, and property rights, than do the statutes of this state, that 
a husband was not liable for the torts of the wife committed during 
coverture, in which he in no manner participated. 
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While not disposed to adopt the reasoning of the court in that 
case, through which it was held that the common law liability of 
the husband for the torts of the wife was abolished by reason of the 
statutes of that state affecting marital rights, yet we are of the 
opinion that it would lead to results, in reference to the primary ob. 
ligation to pay such judgment as may be rendered in cases like this, 
even under the statutes of this state, most equitable. While giving 
to the injured person the full measure and means of redress out of 
the separate estates of both the husband and wife, and out of the 
common estate, yet, as between the husband and wife, if the hus- 
band in no way participated in the wrong, it would seem but equi- 
table that her separate estate should be first applied to the payment 
of the judgment which may be recovered in consequence of her own 
wrong; and if this be not sufficient, that then resort be made next 
to the common estate; after which, if necessary, resort may be had 
to the separate estate of the husband. So the judgment in this case 
directed; and we are of the opinion correctly directed. 

This question was considered, but, not being necessary to a decision 
of the case, was not decided, in the case of McQueen v. Fulgham, 

v Tex., 467. 

The irregularities in reference to the several verdicts brought into 
court were very great, and were such as ought not to occur in any 
case. 

How far the last verdict may have been influenced by the col- 
loguy between the counsel for plaintiff and the judge who tried the 
cause it is impossible to tell. The several verdicts bear strong 
evidence of the fact that the jury had no clear understanding of 
their duties in the case. 

This most probably resulted, largely, from the irregular manner 
in which the claims of the plaintiff for compensatory and exemplary 
damages were presented in the pleadings. Such claims should be 
severed in the pleadings that the court may be enabled properly 
to present the case to a jury, and to know whether the verdict is 
such as the pleadings justify. 

As the judgment will be reversed, it is not necessary to say more 
in reference to the verdict or pleadings. 

Allother matters presented by the assignments of error have been 
considered, but need not be further noticed. 

For the reasons indicated, the judgment of the court below is 
reversed and the cause remanded. 
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JOSEPHINE Ryan v. A. P. Ryan er at. 
(Case No. 5079.) 

1, ATTACHMENT — ACTION BY WIFE AGAINST THE HUSBAND.— A wife, under the 
liberal provisions of the constitution and laws of Texas for the protection of 
her separate property, may, in her own name, maintain a suit by attachment 
levied on community property belonging to herself and her husband, to 
secure payment of a debt which is her separate property due from the hus- 
band. To secure such a debt, she is entitled to all remedial process afforded 
by the law to any one. While this is true, such a claim, sought to be en- 
forced by attachment, should be closely scrutinized, to guard against fraud 
and collusion between husband and wife to defeat other creditors. 

2, CASES REVIEWED.— Price v. Cole, 35 Tex., 471; Hall v. Hall, 52 Tex., 298; 
Huber v. Huber, 10 Ohio, 871; Motley v. Sawyer, 38 Maine, 68; Whitney v. 
Whitney, 3 Abb. Prac. Rep. (N. 8.), 358; Scott v. Scott, 13 Ind., 225; Clough 
v. Russell, 55 N. H., 281; Jones v. Jones, 19 lowa, 242; and Tunks v. Grover, 
57 Me., 588, reviewed. 

8, CASE OVERRULED.— The case of Price v. Cole, 35 Tex., 471, overruled in Grace 
v. Wade only on the question raised in it under the registration laws, and 
as to innocent purchaser without notice. 


Apprat from Tarrant. Tried below before the Hon. A. J. Hood. 

Appellant sued her husband, A. P. Ryan, in debt, and had attach- 
ment levied on the community property of herself and her husband. 
The defendant was served but made no appearance. Appellees 
intervened as creditors of A. P. Ryan, claiming that plaintiff's 
attachment was collusive; that plaintiff and defendant were husband 
and wife; that their debts were community debts, and the property 
attached by plaintiff, upon which they had subsequently levied their 
attachments, was community property, and that plaintiff’s levy 
should be subordinated to theirs. There was a trial, verdict and 
judgment for appellees. 

A. P. Ryan and appellant were husband and wife, and living 
together as such from February, 1881, to the date of trial. The 
plaintiff's claim was bona fide her separate property and was con- 
tracted on March 4 and October 31, 1881. On this debt she sued 
out attachment against A. P. Ryan on December 12, 1881, and the 
writ was levied upon merchandise which had been acquired by A. 
P: Ryan during his marriage with plaintiff. The appellee’s debts 
were contracted by A. P. Ryan after his marriage with plaintiff, 
and after plaintiff's levy their attachments were levied on the same 
goods, and before trial they had obtained judgment with liens 
foreclosed. The court charged the jury that plaintiff and A. P. 
Ryan, being husband and wife at the date the suit was brought, she 
could not by her attachment of community property acquire para- 
mount rights over community creditors, and to find for intervenors. 
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Sawnie Leobertson, for appellant, cited: Webster v. Webster, 5g 
Me., 139; S. C., 4 Am. Rep., 253; Wilson v. Wilson, 36 Cal.. 447; 
May w. May, 9 Neb., 16 (8S. C., Am., 403); Hall v. Hall, 52 Tex., 994, 


A. M. Carter, for appellee, cited: R. S., arts. 1204, 2851, 2857 
Murphy v. Coffey, 33 Tex., 510. 


West, Associate Jusrice.— We are of opinion that the court 
erred in instructing the jury without any qualification, whether, 
as matter of law, the appellant, who was a creditor of appellee 

tyan, because she was his wife when the suit was filed, could not 

lawfully have in her favor a writ of attachment issued against the 
community property, and thereby acquire rights superior to other 
creditors who had just debts against the community. 

Under our system of marital law, as regulated by the constitu- 
tion and statutes, and as expounded from time to time by this 
court? the wife can in a proper case, for the protection of her sepa- 
rate rights, maintain a suit in her own name against her husband. 

The case of Price v. Cole, 35 Tex., 471, was a suit by a wife 
against her husband to foreclose a lien created by a mortgage exe- 
cuted by the husband to the wife upon community property, to 
secure a separate debt due by him to his wife. A creditor inter. 
vened, and the court refused at his instance to foreclose the lien 
supposed to exist by reason of the wife’s note and mortgage. It 
was in fact treated as void as against creditors of the comma 
Upon argument and on examination of the question, the supreme 
court, as then organized, in 1871-2, reversed the judgment of the 
court below, and rendered a jadgment in favor of the wife on the 
note executed to her by her husband, and entered a decree foreclos- 
ing the lien and direct ting the land to be sold for the payment of 
the wife’s debt. 

In Hall v. Hall, 52 Tex., 298, 299, this court had occasion to pass 
in review the opinion delivered in Price v. Cole on this point. The 
‘ease in which it was considered was one of some interest and im- 
portance, both on account of the difficult legal questions involved, 
and also by reason of the nature and character of the suit. The 
questions, too, were carefully and fully presented to the court by 
counsel of learning, experience and ability. The case, too, itself 
bears evidence of being fully considered by the court. It was there 
in effect held, and we believe correctly held. in substance, that an 
action will lie in the name of the wife, against her husband, on @ 
promissory note executed by him to her, inc consideration of moneys, 
her separate property, loaned by her after marriage to her husband. 
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It follows from this case, and it is there in substance so stated, 
thatif the wife can maintain a suit as any other creditor can, then she 
must also be entitled to all such writs and remedies against her hus- 
band that are allowed to other creditors. So, also, it has been held 
in Alabama, that what any other creditor may do to enforce the col- 
lection of his debts, or to secure their final payment, the wife may 
also do as to her separate estate, under the limitations of the laws 
enacted for her protection. (See Walker ». Abercrombie, Galveston 
term, 1884, ante, p. 69.) Rowland v. Plummer, 50 Ala., 193; Wells 
on Sep. Property of Married Women, sec. 374. In Ohio it has been 
held that a wife may sue her husband on his note, executed to her 
for money borrowed by him of her after marriage. Huber v. Huber, 
10 Ohio, 371, 372. 

In Maine, the husband, for value, and bona fide, indorsed and de- 
livered a negotiable note to the wife; it was held she took the 
paper with the rights of any other indorsee. Motley v. Sawyer, 38 
Me., 68. See herein, post, Tunks v. Grover, 57 Me., 588. 

In New York, it has been held that the wife can maintain trover 
against her husband. Whitney v. Whitney, 3 Abb. Prac. Rep. 
(N. 8.), 858; 49 Barb. (N. Y.), 319. Also that she may bring an 
action of ejectment. Minier ». Minier, 4 Lans. (N. Y.), 422. 

In Indiana, it is held that the wife may sue her husband, without 
a next friend, to recover her separate property. Scott v. Scott, 13 
Ind., 225. 

In New Hampshire, in Clough v. Russell, 55 N. T., 281, it was 
said: “The logical result seems to be that the status of marriage 
interposes no obstacle in the way of either party, maintaining 
against the other a suit at law, in respect of those contracts which 
the wife is empowered to make.” 

In Iowa, it has been held that the wife may bring replevin against 
her husband to recover her separate property. Kramer v. Conger, 
16 Ta., 434. It was also in the same state held, that in a proper 
case she would be entitled to the benefit of a writ of injunction 
against her husband. Jones v. Jones, 19 Ia., 242. 

In Maine, it has been held that the wife can garnish the husband 
as trustee for her debtor. In this connection, in this case, the court 
makes the following pertinent remarks: “ We see no valid reason to 
debar her from it, even if it follows as a necessary result that she 
must array herself against her husband in an action at law to ob- 
tain it. Ubi jus thi remidium; and when the legislature has con- 
ferred rights of this description upon married women in such 
emphatic terms, it is not for us to deny the appropriate process to 
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enforce them, although long-cherished and familiar doctrines of the 
common law are thereby overturned.” Tunks v. Grover, 57 Me., 
588. 

Under the liberal provisions of our constitution and laws for the 
protection and preservation of the separate property and rights of 
married women, we are of opinion that the wife can maintain, in 
her own name, her action in the case under consideration. We also 
believe that she would be entitled, in a proper case, to the benefit of 
writs of attachment, sequestration, injunction, or any like writ, to 
which any other creditor would be entitled, in order to protect and 
preserve his rights. 

Of course, writs of this character between husband and wife ought 
not to be encouraged, and ought in every instance to be scrutinized 
very closely indeed by the courts, and every effort made to prevent 
fraud and collusion between them, to the prejudice of the rights of 
creditors or third parties. 

teference has been made above to the case of Price v. Cole, and 
its partial alfirmance by this court in the case of Hall w. Hall, 
above cited. It may be proper to say, in this connection, that in 
the head-notes of the case of Grace v. Wade, 45 Tex., 


523, the case 
of Price v. Cole is said to be overruled by that case. The statement 
is not entirely accurate. The case was only overruled in Grace , 
Wade on the question raised in it under the registration laws, and 
as to an innocent purchaser without notice. In other respects, it 
was not there questioned, and, as we have seen, in the later case of 
Hall v. Hall, above cited, it was expressly approved on the question 
as to whether a note and mortgage executed directly to the wife by 
the husband, without the intervention of a trustee, were valid in- 
struments. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered April 29, 1884. ] 


Ricuarp Scarr v. R. V. Tompxrys. 
(Case No. 5228.) 

1. SET-OFF AND RECONVENTION — STATUTE CONSTRUED.— Art. 650 of the Revised 
Statutes, instead of repeating the language of the last clause of the fourth 
section of the act of 1840, relating to the same subject, makes use of the 

language employed by the supreme court in construing that clause; hence, 
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it did not repeal that clause, and the defendant's right to recover on a plea 
in reconvention does not depend upon the money character of the claim on 
which the suit is brought. 

9, RECONVENTION — PLEADING.— The plea in reconvention was borrowed from 
the civil law, and all matters touching the cause of action, which might 
have been pleaded in reconvention, may be alleged in an answer under the 
blended system of law and equity existing in Texas. Egery v. Power, 5 
Tex., 506, referred to and discussed. 

8, Same.— The plea in reconvention is not restricted to cases where the original 
suit was on a moneyed demand, but may be interposed in any case where 
the matter pleaded comes within the description given in article 650 of the 
Revised Statutes. 

4, RECONVENTION — DAMAGES — PLEADING — CONTRACT.— One who sold ma- 
chinery sued the purchaser on his note, and sold the machinery to enforce 
payment, under a mortgage with power of sale. He became the purchaser, 
but the articles sold were still in the vendee’s possession. In a suit to re- 
cover possession of the property, the defendant pleaded in reconvention that 
the plaintiff had deceived him in the character of the machinery sold, of 
which fact he gave the vendor notice on discovery; he charged fraud in the 
sale, and prayed a judgment for $100 damages sustained in loss of time for 
attempting to run the machinery, and for $100 as damages sustained in 
the expense incurred in moving it after the contract of sale. He also asked 
$500 as exemplary damages for the alleged fraud practiced on him. Held: 

(1) After discovering the defect in the machinery, the defendant had a 
right to rescind in a reasonable time, and recover the purchase money, or sue 
for damages and recoup them against the balance of the purchase money. 

(2) Having retained the machinery after discovering its defect, on the 
plaintiff's agreeing to pay him for any damages he might sustain from using 
it, he could not, after sale under the mortgage, set up his claim for purchase 
money already paid. Having centinued to use the property by agreement, 
after discovery of the alleged fraud, he cannot, after sale under the mort- 
gage, renew the offer to rescind the trade and obtain the benefit of it in his 
pleadings. 

(3) His only remedy under the facts was for damages, which would seem, 
in this case, to be the very damages that plaintiff agreed to pay. 

(4) Thongh the plea in reconvention contained only a claim for vindic- 
tive damages, it was good on general demurrer as equivalent to a prayer for 
them. 








Aprprat from Collin. Tried below before the Hon. R. Maltbie. 
Abernathy Bros., for appellant. 
Chas. Fred. Tucker, for appellee. 


Wii, Curer Justice.— This was a suit by Tompkins against ap- 
pellant to recover an engine and other machinery alleged to have 
been purchased by the latter at a sale made for the purpose of fore- 
closing a mortgage lien held by him upon the property. The 
petition alleges that Tompkins sold the machinery to Scalf, taking 
in part payment promissory notes secured by a mortgage, with 
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power of sale, upon the property sold. That Scalf, having defaulted 
in payment of the notes, the mortgage was foreclosed and Tompkins 
became the purchaser of the property at the sale. He prayed fora 
writ of sequestration, alleging as cause that he feared Scalf would 
injure the property during the pendency of the suit. 

Scalf, after demurring generally and specially, pleaded the gen. 
eral denial, and three pleas in reconvention: 

1. Setting up that Tompkins had deceived him as to the character 
of the machinery, warranting and fraudulently representing it to 
be of greater power than it really was, of which fact Scalf gave 
him notice so soon as he himself discovered it. He claimed $100 
damages for loss of time in running the machinery, and $100 cost of 
removing it to his mill from the place where it was purchased. 

2. He set up the fraud of Tompkins in the sale; his offer to re. 
turn upon discovery of the fraud; his retention and use of the en- 
gine upon Tompkins’ promise to pay all damages he might thereby 
sustain; and, still offering to rescind, prayed for a recovery of $375, 
which he alleged was the amount of money already paid by him on 
account of the purchase. 

He denied the truth of the allegations upon which the seques- 
tration was granted, and alleged that it was sued out maliciously, 
and that his actual damage by reason of its seizin amounted to 
$500, giving items; and claime d $500 as exemplary damages. 

Tompkins filed a general demurrer to all the p le adings of appel- 
lant, except the general denial, which was sustained by the court. 
The court having overruled the general and special exceptions of 
defendant to the petition, the parties went to trial upon the remain- 
ing pleadings, which resulted in a judgment in favor of plaintiff for 
the recovery of the property. From this judgment Scalf appeals, as- 
signing one error only — the sustaining of plaintiffs demurrer to his 
pleas in reconvention. 

From the briefs of counsel it seems that the court held that a 
plea in reconvention was not permissible except when the plaintiffs 
claim was a moneyed demand. It was also objected to the second 
plea that, under the facts set up in it, the defendant had no right to 
claim a rescission of the contract and recover the money already 
paid by him upon the machinery. 

As to the third plea, it is urged that it contains no prayer for 
damages, and was, on that account, also bad on general demurrer. 

The first objection is based upon the language of our Revised 
Statutes, title 21, every article of which, it is contended, refers to 
moneyed demands alone. We do not think that the Revised Stat- 
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utes differ at all in'this respect from the previous law. The act of 
1840, allowing discounts and set-offs, in force at the adoption of 
the Revised Statutes, uses the same language with the latter as to - 
the demands against which counterclaims may be pleaded. 

The last clause of the fourth section, re-enacted in the act of Jan- 
uary 3, 186C (Pasch. Dig., art. 3446), provides for the plea of recon- 
vention in cases where the defendant has a claim against the plaintiff 
similar in its nature (though they need not be of the same degree) 
to that upon which the suit is founded. 

Whilst these sections were in force they came under frequent 
adjudication by this court. The result of the decisions was that 
when the defendant’s claim arose out of, or was incident to or con- 
nected with, the plaintiff's cause of action, it might be pleaded in 
reconvention. Art. 650 of the Revised Statutes, instead of repeating 
the language of the last clause of the fourth section of the act of 
1840, makes use of that employed by the court in interpreting the 
meaning of that clause. The unavoidable conclusion is that there 
was no intention on the part of the framers of the new system to 
change the old law, or to have a different construction placed upon 
the new act from what the former had received. See R.S., par. 719, 
sec. 19. 

By reference to the line of decisions in this court on the law of 
1840, and the amendatory act of 1860, it will be seen that the right 
to recover has, by no means, been made to depend upon the money 
character of the claim upon which the suit was brought. 3 Tex., 
270; 5 Tex., 501; 6 Tex., 406; 7 Tex., 55; 10 Tex., 271; 12 Tex., 
202; 15 Tex., 457; 18 Tex., 147; 21 Tex., 358. 

It is held that the plea of reconvention was introduced from the 
civil law, and that all matters touching the cause of action, which 
might under that law have been pleaded in reconvention, may be 
alleged in an answer under our system of jurisprudence. Cannon v. 
Hemphill, 7 Tex., 205; Egery v. Power, 5 Tex., 506. 

In the latter case it is said in effect that the code of Louisiana is 
substantially the same as the civil law upon the subject of this plea, 
and it is cited as showing the correct rule on the subject. The in- 
stance given in the article of the code of a proper case for a plea in 
reconvention is not that where the suit is upon a moneyed demand, 
but asuit for the recovery of land, pay for improvements placed 
upon it by the defendant being the subject of the plea in reconven- 
tion. Justice Wheeler, in delivering the opinion of the court, says 
“that there is nothing in the nature of the action of trespass to try 
title, or to recover the possession of land, incompatible with the 
right of the defendant to interpose a plea in reconvention.” 
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The case of Egery v. Power was itself a land suit, and though 
damages were also asked, the court lay no stress upon that fact ip 
allowing the counter plea, of defendant. 

The subsequent case of Bradford v. Hamilton, 7 Tex., 58, wag a 
land suit where no damages were claimed, and to it a plea in recon. 
vention was allowed. 

So in Hammonds v. Belcher, 10 Tex., 271, where the suit was to 
enjoin the use of a ferry, and no money was claimed, it was held 
that a reconvention of damages for wrongfully suing out the writ 
could be pleaded. 

The same principle was held in Carlin v. Hudson, 12 Tex., 202, 
which was an injunction suit to restrain the sale of land. 

It is clear from these decisions (our present statutes being sub. 
stantially the same as the acts under which they were made) that 
the plea in reconvention is not confined to cases where the original 
suit was on a moneyed demand, but may be interposed in any case 
where the matter pleaded comes within the description given in art, 
650 of the Revised Statutes. 

To hold otherwise would frequently, as in this case, make the 
right to set up a counterclaim depend on the form and not the cause 
of action; the prayer for relief, and not the facts upon which the 
relief is claimed. Here the plaintiff might have sued for the value 
of the machinery, or prayed a recovery of the machinery and dam- 
ages for its detention, or in the alternative for the property or its 
value. In either of these cases his claim might be termed a mon- 
eyed demand, to which a plea in reconvention would be appropri- 
ate. We do not think that he can, by any different pleadings on his 
part, deprive his adversary of a defense to which he is clearly en- 
titled, against the cause of action that forms the basis of such 
pleadings. 

The first plea of the defendant, we think, comes fully up ‘to the 
requirements of the statute. The plaintiffs cause of action grew 
out of the fact that he had sold the machinery to defendant partly 
on a credit, taking a mortgage with power of sale to secure the de- 
ferred payments, and that in default of those payments the machin 
ery had been sold under the mortgage, the plaintiff becoming the 
purchaser. The defense arose out of a broken warranty in the orig- 
inal sale and fraud on the part of the vendor in misrepresenting the 
machinery sold. Had there been no sale by plaintiff to defendant 
his cause of action would never have existed, and the defense arose 
from the circumstances under which that sale was made, and was, 
therefore, incident to and closely connected with the cause of action. 
The objection to the second plea in reconvention is better taken. 
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After discovery of the defect in the machinery the defendant had 
the right to rescind the trade within a reasonable time, and recover 
the purchase money, or retain the property and sue for damages, or 
recoup them against a suit for the balance of the purchase money. 
Blythe w. Speake, 23 Tex., 429; Brantley v. Thomas, 22 Tex., 270. 
From his plea it appears that, whilst he offered to rescind, yet at 
request of plaintiff he retained the machinery and used it, plaintiff 
agreeing to pay him damages for any loss he might sustain by rea- 
son of a failure of the machinery to come up to contract. Had he 
rejected this proposition and not used the property, he would have 
been in a condition to set up his claim for the purchase money 
already paid; but having accepted it and used the property, he can- 
not, after sale, under the mortgage, renew the offer to rescind and 
get the benefit of it in his pleadings. His only recourse was for the 
damages sustained, when no rescission is had, which in this case 
would seem to be the very damages which, by his subsequent agree- 
ment with the plaintiff, he agreed to receive. 

The objection to the third plea is not well taken. Whilst there is 
no prayer in so many words for damages, yet the defendant states 
that he claims exemplary damages, which we think is equivalent to 
a prayer for them. Admitting that he would not be entitled to 
compensatory damages for not claiming them, his claim to those of 
a vindictive character would render the plea good on general de- 
murrer, these, under the allegations, being a proper subject of recon- 
vention. 

As the exception was to the three pleas without distinguishing be- 
tween them, and two of them were good at least against a general 
demurrer, the court erred in its ruling in this respect, and for that 
error the judgment is reversed and the cause remanded 


REVERSED AND REMANDED. 
(Opinion delivered April 29, 1884.] 





S. R. Jerrery v. G. A. Granam, 
(Case No. 4154.) 


1, DEED ON CONDITION SUBSEQUENT.— If from a deed it is apparent that the 
grantor intended to convey an estate defeasible on the happening of condi- 
tion, which he might lawfully annex to the grant, and this intention is clear 
from the language used, the form or connection in the deed in which that 
intention is expressed will not be material; the estate conveyed will be con- 
strued as conveyed on a condition subsequent. 

VoL. LXI—31 





482 JEFFERY V. GRAHAM. [Austin Term 
> 




































Opinion of the court. 





—————___, 


2. Same.— A deed which, after the habendum clause, provided that ‘one of the 
considerations of the grant was that no liquor should be sold on the prem. 
ises, and that, if liquor was sold, the deed should be null and void, and the 
land should absolutely revert to the grantor, was a deed conveying an estate 
on a condition subsequent. 


Arrrat from Young. Tried below before the Hon. J. R. Flem. 
ming. 

This was a suit brought by G. A. Graham against S. R. Jeffery 
to declare forfeited the conditions of defeasance declared in a deed 
made by the plaintiff to the defendant to a certain lot in the town 
of Graham, and for a decree divesting the title thereby conveyed 
to the defendant, and reinvesting the plaintiff therewith. ; 

The defendant excepted to the sufficiency of the petition, and 
the exceptions were overruled. The cause was submitted to the 
| judge without a jury. Judgment was rendered for the plaintiff, 
from which judgment the defendant appealed, and assigned errors, 
The deed ‘was in consideration of $250, and the further considera- 
tions herein mentioned. This clause was inserted after the Aahendum 
clause: “ The further considerations are that no log or picket house 
shall be erected on the front of said lot; nor shall gambling or the 
giving away or selling of spirituous liquors be done or permitted 
about or on said premises before nor until said town is legally 
incorporated and has its municipal officers; and in case of any vio- 
lation of said last mentioned considerations, then this deed shall be 
null and roid, and said premises shall absolutely revert to said 
Graham.” It was shown that Jeffery had been engaged in selling 
whisky on the lot. 


Lanham & Loach, for appellant, cited: 4 Kent, 550; 2 Black. 
Com., p. 298; Michell v. Levitt, 30 Conn., 587; Barksdale v. Elvin, 30 
Miss., 694; 2 Parsons on Con., p. 747. 


No briefs on file for appellee. 


Watker, P. J. Com. Arp.— The court did not err in overruling 
the defendant’s exceptions to the petition, nor in rendering judg- 
ment on the merits of the case under the evidence for the plaintiff. 

The estate conveyed by the deed was on a condition subsequent. 
The form or connection in which the condition is made to appear 
in the deed is not material, if from the instrument it appears that 
the intention of the grantor as expressed in it was to convey an 
estate defeasible on the happening of a condition which he might 
lawfully annex to the grant of the title. The conditions which 
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were prescribed were lawful and were not against public policy, and 
annexed to their non-fulfilment was the express declaration that 

; the deed of conveyance should be null and void, and that the prem- 
jses conveyed should absolutely revert to the grantor. 

Although conditions subsequent in conveyances of land are not 
viewed with favor, yet where the condition is in its nature executory, 
it is to be distinguished, in regard to its absoluteness and effect, from 
those limitations or conditions in a deed which merely stipulate for 
the doing or not doing of specified things by the grantee for the 
breach of which no forfeiture of the estate ensues, and the grantor 
is left to pursue his remedy for it in an action for damages caused 
thereby. 

“If one makes a feoffment in fee, that the feoffor shall do or not 
do such an act, these words do not make the estate conditional, but 
it is absolute notwithstanding. . . . Soif the supposed condi- 
tion of an executed grant amounts to an agreement on the part of 
the grantee to do certain things, it will not be held to defeat the 
estate if he fails to perform. In order that the condition in such 
case should defeat the estate, the grant must be in its nature execu- 
tory.” 2 Wash. on Real Prop., 6. 

The grantor, in this case, in making this contract with the defend- 
ant, had in contemplation the advancement and settlement of a new 
town, in which other lots or parcels of land owned by him were to 
be affected in value and salability by the character of improve- 
ments made upon, and the manner of use to be made of, the lot sold 
to the defendant, and such considerations, it may be supposed, entered 
into the consideration of the transaction in question; and in that 
sense it may be deemed that the grant made to the defendant was 
in its nature executory. 

We are of opinion that there was no error, and the judgment 
ought to be affirmed. 








AFFIRMED. 
[Opinion adopted April 29, 1884.] 





I. & G. N. R’y Co. v. Cuarces Brert, Jr. 


(Case No. 5152.) 





1, PRAcTICE — Service. — A motion to quash a citation for alleged defects 

therein, on which no action of the district court was procured until two 
terms had intervened, presents no question which will be condidered on 
appeal; for, under the statute, if either the citation or the [service thereof 
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had been acted on and held defective at the term when the motion wag filed, 

iti- under the statute the defendant would have been regarded as having made 

i his appearance at the succeeding term. 

ae 2. SamMeE.— When no excuse is shown for not procuring the action of the dig. 

ui trict court on a motion to quash a citation for defects therein during the 
term at which it is filed, the right to urge the objection at a subsequent 
term is waived. 

3. PRacTICE.—Special demurrers, on which no action of the court below hag 

been procured, will be regarded as waived. 

. EvipeNce.— In an action for damages for injuries received from being struck 
by a locomotive, evidence that the plaintiff was thrown by the blow intog 
ditch, the water in which was deep enough to drown a man, is admissible, 
as immediately connected with the manner of the infliction of the injury 
charged, and no specific averment in regard either to the ditch or water 
was necessary to authorize its introduction. 

5. SaAME.— So, also, when reimbursement by way of damages of the amount 
expended in medicines and for medical attendance is claimed, a general 
statement of.the amount by a witness may be made, and it is no ground of 
objection to his testimony that each item, such as the number of visits 
made by the medical attendant, or the articles of medicine purchased, were 
not proved. This the defendant could examine the witness about if he 
desired. 

6. DamaGEs.— Though a verdict for damages for a wrong done may appear to 
the court to be for a large amount, it will not be disturbed when there is 
nothing in the record showing it to be clearly excessive. 


he 


Aprrrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

Suit by Charles Brett, Jr., for damages aggregating $20,000, re 
sulting from injuries alleged to have been sustained by defendant's 
engine and train colliding with plaintiff’s wagon and team while 
crossing defendant’s railroad track in the suburbs of the city of San 
ag Antonio, on the 6th of May, 1882; $18,730 damages for personal 
injuries, and $1,270 incidental damages, were claimed, resulting from 
injuries to property. The citation, in attempting to describe the 
nature of plaintiff's demand, used these words: “ Suit for damages.” 
On the 9th day of June defendant filed a motion to quash the cita- 
tion because it did not state the nature of plaintiff's demand, nor 
was it accompanied with a copy of the petition filed. On the same 
date defendant filed a general and special demurrer and answer. 
On the 9th day of September, 1882, defendant filed another motion 
to quash the citation, demurrers general and special, and answer 
setting out in substance the same as the defenses before filed, on 
which no action was obtained for nine months. 

Verdict and judgment for plaintiff, for personal injury, $5,000, 
and for actual damages, $1,000. 


There was evidence showing the following facts, in reference to 
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some of which there was an apparent conflict of testimony: On 
the 6th of May, 1882, the plaintiff, when crossing in the Fredricks- 
burg road the track of the I. & G. N. R’y Co., with his wagon and 
team, with a load of lumber, and after dark, was struck by the 
engine of the defendant and seriously injured. Three of the steers 
attached to his wagon were killed and others were injured. The 
road to Fredricksburg was a public highway and much traveled. 
The defendant, from the blow received, lost permanently the use of 
one leg, and was confined to bed for six weeks, after which he 
could walk only on crutches. Before the injury he earned $4 a 
dav; after it he could neither farm nor work with his team, as he 
did before. Brett was about twenty-nine years old when injured. 
The locomotive was running rapidly when the collision occurred, 
and the defendant was corroborated by several witnesses, who 
stated that no bell was rung or whistle blown when the train ap- 
proached the crossing. 

The defendant, just before he was hurt, and before approaching 
the railway track at the crossing, stopped his team, and walked up 
to the crossing to look for an approaching train; he saw and heard 
nothing of one. The night was very dark. He returned to his 
wagon, which was loaded and hauled by ten oxen, and drove up on 
the crossing, looking to his left on reaching the track, and saw 
nothing; then, on looking to his right, saw a light, but had no time 
todo anything before he lost consciousness; remembers a crash, 
and that was all. Since then he had been unable to work, and his 
injuries were permanent. The train, after the collision, stopped for 
a brief space of time, while the head-light, which was ditched, was 
being looked for, and passed on, leaving plaintiff to be taken in an 
unconscious state from a ditch, in which there was water, by his 
companion in teaming, who was helped by one living near, who had 
heard the crash when the collision occurred. 

There was no allegation in the petition in regard to the ditch and 
water into which plaintiff was thrown, and exception was taken and 
presented on appeal to evidence in regard thereto, and as to there 
being enough water in the ditch to drown a man. 

Exception was also taken to evidence showing the aggregate 
amount paid for medical attention, medicines, etc., on the ground 
that those charges had not been itemized. 


J. H. McLeary and W. I. Mason, for appellants, cited: Thomp. 
on Negligence, 1250, § 32; Gould’s Pleadings, 173, 174, § 37, ch. IV; 
Missouri Pacific R’y Co. v. Lyde, 57 Tex., 506; 1 Greenl. on Ev., 
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$5 50; Willis v. Lewis, 28 Tex., 188-191; Coles v. Perry, 7 Tex.. 149-. 
, ~ ry , . ’ 
X. S., 4232; Graves wv. I. & G. N. R’y in. 59 Tex... 330: H. & 
, » & . 
C. R. "C o. v. Nixon, 52 Tex., 27; W illis & Bro. v. McNeill, 57 Tex 
~ . 7 
465; Addison on Torts, 24, 493-94. 


Shook & Dittmar and J. FE. Ochse, for appellee. 


Srayton, Associare Justice.— The motion to quash the citation 
in this cause for supposed defects therein was filed on the 9th of 
June, 1882, and neither that motion, nor the like motion filed Sep- 
tember 9, 1882, were called up and acted on until the 15th day of 
March, 1883, at which time it was overruled. 

Two terms of the district court for Bexar county, beginning on the 
first Mondays in September and December following the filing of 
the motion on-June 9, 1882, intervened before the motion was called 
up and acted upon. 

Under this state of facts it 1s unnecessary to consider any ques- 
tion raised as to the sufficiency or service of the citation; for if the 
motion was correctly overruled, no damage legally resulted to the 
appellant by the ruling; and if the ruling in either respect was 
erroneous, it must be held unimportant. 

The statute provides: “ Where the citation or service thereof is 
quashed on motion of the defendant the case may be continued for 
the term, but the defendant shall be deemed to have entered his 
appearance to the succeeding term of the court.” KR. S., 1243 

“ All motions relating to a suit pending, which do not go to the 
merits of the case, may be disposed of at any time before the trial of 
the cause.” MR. S§., 1455. 

Under those statutes, if the citation or service thereof was defect- 
ive, the judgment of the court so declaring it might have been had 
at the term at which it was filed, and {n such case the appellant 
would have been deemed to bave made an appearance to the sue- 
ceeding term. 

It is urged that the overruling of the motion was error; if error 
at the trial term, it would have been error at the term at which the 
motion was filed; if, however, a ruling had then been made, the 
cause would have stood as an appearance cause for the next term. 

The intention of the statute is to give the person upon whom a 
defective citation is properly served, or upon whom a proper cita- 
tion is defectively served, in all cases in which a defendant by 
motion points out such defect, until the next term to make lis de- 
fense to the merits; but it contemplates that the cause shall stand 
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‘as an appearance case to the succeeding term, without further 
notice than that which the defendant gets through the defective 
citation or service, and the inspection which he is presumed to make 
of the original papers on file in the court. 

The appellant might have had the motion acted on at the term at 
which it was filed, and we are of the opinion that its failure to do 
so, no excuse for not so doing appearing, operated a waiver of the 
right to urge it at any subsequent term. It was the actor in the 
motion, and cannot make its own inaction a ground for procrasti- 
nating the trial for a longer time than it would have been, had the 
motion been acted on and sustained at the term at which it was 
filed. 

We do not wish to be understood as intimating that either the 
citation or its service was defective. 

The assignments of error, based on the supposed action of the 
court overruling the appellant’s general and special demurrers, can- 
not be considered; for it does not in any manner appear that the 
court ever acted or was requested to acf on them, 

The special demurrer found in the transcript went to matters of 
form and want of particularity of statement in the petition of the 
several distinct items of injury for which damage was claimed, which 
by the failure of the appellant to have acted on by the court must 
be deemed to have been waived. 

We deem it, however, proper to say that no such particularity of 
statement as is insisted in appellant’s brief was necessary has ever 
been required in actions of this kind. 

The testimony of the witness that the appellee was thrown into a 
ditch in which there was water, by the blow received from appel- 
lant’s locomotive, was but the narration of the facts of the case as 
the witnesses saw them in their natural order, and without giving 
any prominence whatever to it as a ground of dam: age or otherwise. 

As bearing, however, on the question of extent of injury done to 
the appellee, the facts that he was thrown into the ditch, its depth 
and general condition, and that he was unable to extricate himself 
therefrom, the evidence was in no way objectionable. 

The testimony of the witness, as to the sum which he had paid 
out for the appellee for medicines and other necessaries during his 
confinement to his room, was admissible, under the existing facts 
shown. 

If the statement of the witness was thought to be general, a cross- 
examination, which in this respect does not seem to have been 
made, would probably have developed the particular items for which 
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the money was expended with as much particularity as, in the 
nature of things, a witness, who had waited on an invalid fop 
weeks, could be expected to state in reference to medicines and 
other necessaries used and paid for during the time. 

The charge of the court gives no ground of complaint whatever 
to the appellant; on the contrary, it presented the case to the jury 
most favorably to it, and if there be ground for complaint in this 
respect it was with the appellee. 

The evidence is somewhat conflicting in reference to the care 
used by the servants of the appellant; but df no regard be paid to 
the evidence bearing on this question which was offered by the ap- 
pellee, and the evidence of the appellant’s witnesses alone be con- 
sidered, then the jury would have been justified in finding that the 
injury resulted from the failure to use such care as the statutes of 
this state require and common prudence would suggest. 

There is ample evidence, if we look to that offered by the ap- 
pellee, to have justified a finding of gross negligence. There is no 
conflict in the evidence as to the exercise of care by the appellee. 

The jury, under all the evidence, were the judges of the amount 
of damage to which the appellee was entitled, and while the verdict 
seems large, there is nothing in the record which would authorize 
this court to say that it is clearly excessive. 

We find no error requiring a reversal of the judgment, and it is 
affirmed. 

AFFIRMED. 

[Opinion delivered May 2, 1884.] 





Exwa H. Manan v. Aaron Wotr. 
(Case No. 5042.) 


1. Evipence.— The plaintiff in opening his case is not bound to do more than 
introduce enough evidence to make a prima facie case for recovery; he 
may strengthen his case by other evidence after it has been attacked by his 
adversary. Hence, when, in a case of trespass to try title, after the defend- 
ant, whose deed had been attacked as a forgery, had made a prima facie 
case of its genuineness, and the plaintiff had introduced evidence in re- 
buttal, showing that the grantor in the deed was nof at the place where it 
purported to bear date at that time, the defendant was properly permitted 

to show by other witnesses that the grantor was at that place at the time 

the deed bore date, and to strengthen his case by other evidence. Such 
practice is not violative of rule 31 of the district courts, 
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Error from Williamson. Tried below before the Hon. J. W. 
Robertson, special judge. 


Carleton & Morris, for plaintiff in error. 


Thos. P. Iughes, for defendant in error. 


Witur, Cuter Justice.— Only the second, third and fifth assign- 
ments of error are insisted upon for a reversal of this cause. The 
second assignment relates to the action of the court in allowing the 
defendant below to introduce evidence after the plaintiff had con- 
cluded her testimony. The sole question in the case was as to whether 
or not a deed signed P. Jenks Mahan, and purporting to have been 
executed by him, was the genuine act and deed of said Mahan ora 
forgery. This deed, if genuine, passed title in the land certificate 
upon which the patent to the land issued out of Mahan, under whom 
the plaintiff claimed as devisee, and conveyed it to one Matthew 
Kavanagh, under whom the defendant claimed by mesne convey- 
ances. The plaintiff had shown by her evidence a perfect title under 
the will of Mahan, who had been her husband, and had filed an 
affidavit to the effect that she believed the purported deed to Kava- 
nagh to be a forgery. This threw the burden of proving its genuine- 
ness upon the defendant. He introduced the testimony of several 
witnesses, who professed to be acquainted with the handwriting of 
Mahan as well as of A. P. Thompson, whose name appeared as a 
witness to the instrument, and who purported to have authenticated 
it as notary public. These witnesses all concurred in proving the 
genuineness of the deed, and some of them stated that Mahan was 
in Houston about the time when the deed bore date, that city 
being his residence. 

The plaintiff then produced witnesses to prove that the signa- 
tures to the deed were not those of Mahan and Thompson, and that 
the former was absent from Houston (where the deed purported to 
have been executed) at the date of the instrument, and then closed. 
Defendant then offered evidence attacking the veracity of two of 
plaintiff's witnesses, additional proof of the handwriting of Mahan 
and Thompson, and of the presence of Mahan in Houston at the date 
of the conveyance. To the introduction of this evidence the plaint- 
iff objected, because it was not in rebuttal but merely cumulative of 
defendant’s previous testimony, and because defendant had not the 
right to close the case, not having obtained the privilege under rule 
31 of the district courts. The court overruled the objection and 
admitted the testimony, and in this we think there was no error. 
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So far as the impeaching evidence was concerned, that was clearly 
in rebuttal, and could not have been introduced before the witnesgeg 
sought to be impeached had themselves testified. But this and the 
other evidence to which objection was made were but confirmatory 
proof in support of the points made by the defendant in opening 
his testimony to the jury. It has been held by this court, adopting 
the rule laid down in Greenl. on Ev., sec. 469a, that this is permisgsi- 
ble, the party offering it not being bound to make out more than a 
prima facie case in opening, and being allowed to strengthen it by 
other evidence after his case has been attacked by his adversary, 
Markham v. Carothers, 47 Tex., 21. 

-In the case cited the judgment was reversed because confirmatory 
testimony was excluded, although merely cumulative in its charac. 
ter, and notwithstanding it is generally within the discretion of the 
court to admit testimony out of its proper time. In this case the 
proof was admitted, and the action of the court might be justified 
as the exercise of a discretion allowed it in all such cases, if the rul- 
ing were not, as we have seen that it is, expressly authorized by 
law. 

Rule 31 of the district courts does not change the law in this re. 
spect. It gives the plaintiff the right to open and conclude the 
evidence, unless the defendant enters certain admissions of record, 
But it does not thereby give him the privilege of stopping the case 
at any stage of the proceedings he may choose, by merely declining 
to offer further proof, and of thus depriving the defendant of val- 
uabie evidence which he is entitled to introduce under the rules of 
law. 

The plaintiff might still have enjoyed the privilege of closing the 
case after the evidence objected to had been heard, if she had other 
proof to offer, and neither the defendant nor the court proposed to 
deprive her of that right. It may be added that, as to the question 
of forgery, the burden of proof was upon the defendant. He 
opened the evidence upon that subject, the plaintiff not claiming 
the right to do so, and his right to close followed as a legal conse- 
quence, leaving to the plaintiff the right to close upon the whole 
case, which bad been opened by her. 

The charges of the court referred to in the third and fifth assign- 
ments of error were fully authorized by the issue between the par 
ties. That issue, as we have seen, was whether the deed from 
Mahan to Kavanagh was a genuine or a forged instrument. This 
issue was made by the plaintiff's affidavit, and all the evidence con- 
troverted on the trial tended to prove, on the one side, that it was 
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the act of Mahan, and on the other that it was forged. Under the 
evidence the court could submit no other issue to the jury, and the 
charge placed this issue before them in a fair and proper manner. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 2, 1884. ] 





Texas P. R’y Co. v. A. S. Nicnotson Et AL. 


(Case No. 5032.) 


1, DAMAGES— COMMON CARRIER— RAILROAD COMPANY.—A parol contract hy 


which a railway company agrees to receive cattle on its cars for transporta- 
tion on a day certain, and which is violated by not having the cars as agreed 
on, may be made the basis of recovery against,the company for all damages 
caused thereby. It cannot claim that its \Mbility did not attach until the 
signing of a bill of lading for the cattle, which were delivered at a subse- 
quent day, and after the contract had been violated. The liability of the 
company for damages was for a breach of contract, which made delivery of 
the cattle at the time specified impossible, and arts. 281, 282 and 283 of the 
Revised Statutes refer only to the liability of a common carrier after de- 
livery of the thing to be transported and after signing a bill of lading 
therefor. 


2. DAMAGES FOR BREACH OF CONTRACT.— Such damages for breach of contract 


may be allowed as are naturally the result of the breach, or as may fairly be 
considered as having been within the contemplation of the parties at the 
time the contract was made. 


8. MEASURE OF DAMAGES.— When it is within the knowledge of a railway com- 


pany that cattle which it has contracted through its agents to receive at a 
specified time and to transport to a particular destination are intended for 
sale on their arrival there, and the company, without fault of the owner of 
the cattle, violates the contract, and does not receive the cattle until a later 
period, whereby loss results, the difference between the value of the cattle 
at the place of destination when they should have arrived there under the 
contract, and when they did arrive there, is ameasure of damage. If there 
is other deterioration due to the delay of the carrier, that must also be taken 
into consideration in estimating damage. 


4, Same.— The rule which makes the measure of damages the difference be- 





tween the value of goods at the place of shipment, and their value at the 
point of destination, applies to cases where the goods are never delivered at 
all at their ultimate destination, and not where there has been loss sustained 
by the failure to start them on time from the point of shipping. 


5. WaIverR.— When a railway company announces through its agent that it 
. } . to] PS 


will not make a shipment at a time previously contracted for, a tender of 
the articles to be shipped at the time previously agreed on is thereby waived 
and rendered unnecessary to fix the liability of the company for resulting 
damages, 


6. PRINCIPAL AND AGENT.— Oae will be bound by the contract made in his name 





by another, as his agent, when such other has been accustomed to make 
similar contracts for him, as his agent, with his knowledge and approbation, 
and which have been recognized and ratified by him, 






































492 Texas P. R’y Co. v. Nicnorson. [Austin Term 
> 





—__$$ $3 
Statement of the case. 





———_—_—_________. 


Apprat from Tarrant. Tried below before the Hon. A. J. Hood. 

Appellees brought suit to recover damages for a breach of eon. 
tract in failing to receive and ship over appellant’s railroad beef 
cattle from Colorado, Texas, to Chicago, Illinois. Plaintiffs charged 
that the defendant entered into a contract with them on the 12th 
day of May, 1882, by which it undertook to receive the cattle from 
plaintiffs on the 21st of May, 1882, at Colorado, and to furnish them 
necessary cars and transportation over its line to Chicago for mar- 
ket; that plaintiffs teadered the cattle on the 21st of May, 1882, 
and demanded of defendant that it receive them for shipment ac- 
cording to contract, and that defendant failed to receive them and 
perform the contract; that the shipment of the cattle was delayed 
until the 31st of May, 1882, and that by the breach of the contract 
plaintiffs sustained damages in the sum of $3,750. 

Answer by demurrer, g@neral denial and special answer, setting 
up a special contract in writing, providing that plaintitf should give 
written notice of his claim for damages, as a condition precedent to 
his right of recovery. Verdict of the jury and judgment in favor 
of plaintiffs for the sum of $3,618.51. 

The court charged on the measure of damages as follows: “ You 
will look to the following rules in estimating the damages: If there 
was before the receiving and shipping of the cattle unreasonable 
and negligent delay on the part of the defendant in receiving said 
cattle, then the plaintiffs should recover the difference, if any, be- 
tween the market value of the cattle, if any, when they should have 
arrived at their destination, and when they did arrive, and also such 
damages, if any, as said cattle may have sustained by reason of 
delay in receiving and shipping; provided the testimony shows, and 
only in that event, that the shrinkage and deterioration in value, 
if any, was occasioned necessarily from the delay in receiving and 
shipping said cattle, and fairly entered into the contemplation of 
the parties to the contract at the time it was made.” 

A. S. Nicholson testified, in substance: That the defendant was 
a railway company on the 12th of May, 1882, and engaged in the 
business of carrying live stock from Colorado, by its own and con- 
necting lines, to Chicago. That plaintiffs had purchased a herd of 
beef cattle prior to 12th of May, 1882, and that they were running 
on the range, about seventy-five miles from Colorado, that being 
the nearest shipping point for cattle, defendant having large pens 
there. That there were two hundred and fifty head of said cattle, 
worth $40 or $50 per head. That the range was good, being plenty 
of first-rate grass and water, while the grass and water were scarce 
at Colorado, and for that reason the plaintiffs wanted to have their 
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cattle shipped as soon as they reached Colorado. That on the said 
12th of- May, 1882, witness went to Mr. Bates, who was the regular 
stock agent at said place of Colorado, and told him that plaintiffs 
wanted to ship out their said cattle from Colorado on the 2Ist of 
the month, and told him that he wanted the defendant to have 
twelve cars ready, in which to ship plaintiffs’ cattle, on said 21st of 
May, 1882. That Bates promised and agreed that if he would drive 
the cattle to Colorado on the 21st he would have the necessary cars 
to ship out said cattle promptly. That plaintiffs drove the cattle 
from their range and had them in the vicinity of Colorado on the 
20th of May; that plaintiffs stopped the cattle three or four miles 
out of town, and upon the 2!st, the day agreed on, notified the stock 
agent that the cattle had arrived and were ready for shipment. 
That the agent replied that he could not let me have the cars that 
day — that there were no cars on hand; but he thought witness could 
get them next day; that plaintiffs made same demand from day to 
day, until finally, on the 31st of May, 1882, defendant furnished the 
cars and shipped his cattle out to Chicago. During the time plaint- 
iffs were waiting for the cars, from the 21st to the 31st of May, the 
cattle were held under close herd, there being no pens in which to 
confine them, and great scarcity of grass and water; they lost flesh 
and shrunk in weight, and deteriorated in condition to such an ex- 
tent that they were damaged and their value decreased by at least 
$5 per head; that weuld be alowestimate. All railroad men knew 
that cattle could not be held at Colorado for ten days at that time 
without damaging them. 

Cross-examined: Witness said that Bates was the stock agent 
at Colorado at the time he made contract for furnishing cars; had 
been recognized as such by the defendant; his acts as stock agent 
ratified by defendant. Bates had been stock agent at Colorado for 
some time; had his office at their depot, and had frequently made 
contracts for furnishing cars and shipping cattle, and defendant had 
always recognized his acts in making such contracts. When I de- 
manded my cars on the 2lst, Moore had superseded Bates as stock 
agent; Moore is still stock agent. When I demanded the cars 
nobody questioned Bates’ authority to make the contract with me. 
I never drove my cattle to the pens until the day they were shipped; 
held them out several miles from town. It was not customary to 
drive cattle up to the pens when any one tendered them. A man 
would have been foolish to drive them up to pens when he knew he 
could not get them in, and run the risk of getting them stampeded 
by the engines. It was the custom there to hold cattle for shipment 
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out of town, and it was generally considered a sufficient tender to 
notify the agent of their arrival. The agents at Colorado all knew 
that my cattle were there waiting shipment. At the time he notified 
the stock agent that the cattle had arrived and were ready for ship. 
ment he “demanded the cars that had been agreed on, and that his 
said cattle be shipped.” 

The testimony was in some respects conflicting, and need not be 
stated at length. 


Davis, Beall & Rogers, for appellant, on alleged error in main 
charge of the court as to measure of damages, cited: R. S., p. 49, 
arts. 281, 283, 284; Missouri Pacific iy v. Douglass, Tex. Ct. App, 
reported in Tex. Law Review, November 27, 1883; Hutchinson on 
Carriers, $$ 94, 97, 122, 123, 126, 217, 240; Lawson on Carriers, pp, 
132, 133; Southern Express Co. v. Dickson, 94 U.S., 549; Long », 
New York Central IR’y Co., 50 N. Y., 76; Belger v. Dinsmore, 51 
N. Y., 166. 

On tender they cited: Hutchinson on Carriers, §$ 96,97; Wells», 
R. Road, 6 Jones (Law), 47. 

On measure of damages they cited: Sutherland on Damages (3d 
vol.), pp. 210, 211; Hutchinson on Carriers, § 774; Bridgman », 
Steamboat Emily, 18 Iowa, 509; McGovern v. Lewis, 56 Pa. St, 
231; Bell v. Cunningham, 3 Pet., 69; Bracket ». McNair, 14 Johns, 
170; Harvey v. C. & P. R’y Co., 124 Mass., 421. 


Ball & MecCart, for appellee, on defendant’s liability for breach 
of the parol contract cited: G., H. & 8. A. I’y v. Watson, Ct. of 
App. Civ. Cases, 814; G., H. & 8. A. R’y v. Douglass, id., 67; Har. 
rison v. Mo. Pacific Railroad, 74 Mo., 364 (7 Amer. & Eng. R’y Cas, 
382); Illinois Central v. Cobb, 64 Ill, 128; V. & M. R. R. Co. a, 
Ragsdale, 46 Miss., 458; T. W. & W. R. v. Lockhart, 71 IIL, 627; 
King v. Woodbridge, 34 Vt., 565; C., B. & Q. R’y v. Hale, 83 IIL, 
360; Bridgman v. Steamboat Emily, 18 Iowa, 509; C. & A. Ry», 
Erickson (33 Am. Rep., p. 70), 91 Ill., 613; Sutherland on Damages 
(vol. 3), pp. 208, 213; p. 219 as to detention of live stock; Field on 
Damages, 285-9. 

On tender they cited: Smith v. Sherwood, 2 Tex., 462; 2 Greenl. 
Ev., 609, 611; 2 Parsons on Cont. (7th ed.), p. 777; Rudolph @, 
Wagner, 36 Ala., 698; Mattocks ‘v.. Young, 66 Me., 459; Stokes ». 
Recknagle, 38 N. Y. Sup. Ct., 368; Lacy v. Wilson, 24 Mich., 479; 
Bessling v. Hoyle, Ct. of App. Civ. Cas., 289; 2 Greenl. Ev., p. 782 
(No. 694). 
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On measure of damages they cited: [Harrison v. Missouri Pacific, 
"4 Mo., 364; Hutchinson on Carriers, sec. 771; Ogden v. Marshall, 
g N. Y., 340; 3 Sutherland on Damages, p. 219. 


Wuuir, Curer Justicr.— The assignments of error relied on in 
the brief of appellant’s counsel complain of the action of the court 
in giving and refusing charges, and of the want of evidence to sup- 
yort the verdict of the jury. The first complaint against the charge 
is that it holds the railroad company liable as a common carrier of 
cattle upon a parol agreement to furnish cars, when its liability 
did not attach until the signing of the bill of lading. 

Arts. 281, 282 and 283 of the Revised Statutes are cited as sus- 
taining the views of appellant’s counsel. These sections merely 
provide that the carriers’ common Jaw liability as such shall com- 
mence from the time the bill of lading is signed; and that previous 
thereto they shall be liable only as warehousemen for goods placed 
in their depots or warehouses to be thereafter transported. They 
do not in terms or in effect exempt the carrier from such liabilities 
as he is subject to in common with all other persons, no matter what 
occupation they may pursue. 

Here the effect was not to make the company liable as common 
carriers Whilst the cattle were herded near Colorado City, but merely 
to subject it to a liability which an ordinary individual would be 
made to answer for under the same circumstances. 

It is not necessary that a party should be a common carrier in 
order to make him responsible for violating a contract, nor does the 
fact that he is such by occupation relieve him from all accountabil- 
ity merely because he has not signed a bill of lading. When the 
bill is signed he becomes responsible as a common carrier, and must 
answer for all losses to the goods not resulting from the act of God 
or the public enemy, whether they occur in his warehouse where 
they are stored, or in the cars or vessels upon which they are being 
transported. 

But a carrier may enter into a contract without a bill of lading, 
a part of which is to be performed before the goods are in a course 
of actual transportation by him, and in so far as such contract 
would be binding upon other persons it will be binding upoa him 
also. 

Had the appellees contracted for a sale of the cattle to a person 
living in Colorado City, the cattle to be received and delivered at 
that place on 21st May, the price to be their market value there on 
that day, and the delivery had been attempted, and the receipt of the 
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cattle had been refused under like circumstances as attended the 
present transaction, the vendee would have been liable for all 
the damages caused by the delay. Ganson v. Madigan, 13 Wis., 67: 
Allen v. Jarvis, 20 Conn., 38; Dunston v. McAndrew, 44 N. » n9. 
15 Wend., 493. 

And so the railroad company is liable here for like damages: 
caused by the detention of the cattle before they were actually 
received into their charge, that detention being in consequence of 
refusal on their part to receive them according to an agreement pre- 
viously made with the appellees. 

The company could have recovered damages against the appellees 
had the latter failed to furnish the cattle at the time and place 
agreed on, and the company had been ready with their cars to re. 
ceive them. The responsibilities for breach of contract cannot rest 
upon one of the parties whilst the other is to reap its benefits only, 

The second objection to the charge relates to that portion of it 
which instructed the jury that in case there was unreasonable and 
negligent delay on the part of the defendant in receiving and ship- 
ping the cattle the plaintiffs should recover the difference, if any, 
between the market value of the cattle at the time they should have 
arrived at their point of destination and the time when they actu- 
ally did arrive. 

There is no objection made to that portion of the charge that 
allows as further damages the deterioration of the cattle whilst de 
tained at Colcrado City. It will not be necessary, therefore, for us 
to fortify by argument or authority a principle so well settled by 
both as not to be questioned in this appeal. C. & A. R. R. Co. ». 
Erickson, 91 Iil., 613; Sturgeon v. R. R. Co., 65 Mo., 569; Bridg. 
man v. The Emily, 18 Iowa, 509; Smith v. R. R. Co., 12 Allen, 531. 

Ordinarily the damages allowed the injured party upon breach of 
contract are such as will compensate him for the loss he has suffered. 
What will compensate in any given case must depend upon its pecul- 
iar circumstances. The rule now generally accepted is to allow 
such damages as must naturally result from a breach of the contract 
or as may fairly be considered to be within the contemplation of 
the parties at the time of making the agreement. 

Applying this rule to the case of railroads who fail to deliver 
freight within a reasonable time, when it is within the knowledge 
of the company that it is transported for the purposes of sale at the 
place of delivery, the rule is that the difference between the value 
at such place at the time of delivering and at the time whenit 
should have arrived, when the latter is the greater, forms one of 
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the items of damages. King v. Woodbridge, 34 Vt., 565; S. & M. 
R. R. Co. v. Henry, 14 Ill., 156; Cutting e¢ al. v. G. T. Ry Co., 18 
Allen, 

If there is other deterioration due to the delay of the carrier that 
must also be taken into consideration. Bridgman v. Ship Emily, 
18 Iowa, 509; Sturgeon v. I’y Co., 65 Mo., 569. The principle 
which allows the difference in market value between the two periods 
of time as a measure of damages of course finds its almost univer- 
sal application in the case of common carriers, as they do the prin- 
cipal, if not the entire, transportation of the country. But it does 
not proceed from the extraordinary care required of them by the 
common law, or any other stringent rules applied to them, but is 
equally binding upon any party who undertakes to do for another a 
specific thing within a specified time. 

A manufacturer who agrees to make and deliver by a specified 
time certain articles which he knows are to be sold for profit by 
the party ordering them, must answer for delay to the same extent 
as the common carrier. And so, in the case already mentioned, of 
a delivery of the cattle at Colorado City to a party who had agreed 
to receive and pay the market price for them at a specified time, 
upon breach by the purchaser the same rule of damages would 
apply to him. 

These instances are cited to show that there is nothing in the 
point made by appellant’s counsel that the measure of damages does 
not apply when the delay occurred through the fault of the ‘raileoed 
company before they assumed the attitude of common carriers by 
signing a bill of lading. From the authorities cited by them, it 
seems to be claimed that the true measure of damages in the case of 
a common carrier is the difference between the value of the goods 
at the point of shipment and that at the point of destination; but 
this rule applies only in case the goods are never delivered at all, 
and not to a case where there is merely a delay in transporting 
them. 

Had it been shown in this case that the freight money had not 
been paid, or that there were other means of transporting stock 
from Colorado City to Chicago, of which the appellees could have 
availed themselves, the rule of damages would have been modified; 
but neither of these facts appear in the case. 

It is further urged that the court should have given the special 
charge asked by the defendant. This charge was to the effect that, 
to constitute a legal tender of the cattle, ‘they must have been at 


Colorado City at the time agreed upon, and must then and there 
VoL. LXI—: 































498 Texas P. R’y Co. v. Nicnotson. | Austin Term, 





=a : -% : ———; 
Opinion of the court. 


— 


i) have been offered for shipment under such circumstances as to re 
quire no further act on the part of the plaintiffs to make the trang 
fer complete. As to this it may be said that the proof showed that 
the cattle were tendered in the manner which custom had estab. 
lished for such tenders at that place, and that a tender in any other 
way would have been unwise and injurious under the circumstanees, 
jut be this as it may, no question of tender can be made in this 
case. This was rendered unnecessary by the conduct of the com. 
pany’s agent in declining to ship the cattle, which amounted in law 
to a waiver of the tender. He did not decline because of an im. 
| proper tender, but because it was simply impossible to receive the 
pie cattle for want of cars. A tender is rendered unnecessary where 
the party proposing it is informed in advance that it will be useless 
and will not be accepted. Rudolph v. Wagner, 36 Ala., 698; Mat- 
tocks v. Young, 66 Me., 459. 

It is complained of the verdict that there was no proof that the 


i person who contracted on behalf of the company to receive the 
ai eattle was authorized to make such a contract. We cannot concur 
is in this statement. It was shown by Nicholson that this person 
f : (Barnes) had been stock agent at Colorado City for some length of 


time; had frequently made contracts of this kind for the shipment 
of cattle, which had always been ratified and adopted by the railroad 
company. He took orders for cars and received cattle at that 
point, and superintended the loading and shipping of cattle, and 
| this was done with the knowledge and approbation of the appel- 
i lant. This was proved even in stronger terms by another of the 
witnesses. It conflicted with the evidence of defendant’s wit- 
nesses, but we cannot reverse upon such conflict, more especially as 
an in this case the preponderance of testimony seems to be with the 

verdict. Harrison v. M. & P. R. R. Co., 7 Am. & Eng. R. R. Cases, 
it 382. 

It is also objected to the verdict that it is excessive. The jury 
seem to have made a very accurate calculation, based upon the 
minimum losses proved or admitted in the evidence, going, perhaps, 
a few dollars above the exact amount. But they would have been 

justified under the evidence in finding a larger sum, and we do not 
4 think that the appellant has any cause of complaint at the amount 
assessed against it by the jury. There is no error in the judgment 
and it is affirmed. ; 


(rr 
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AFFIRMED. 
(Opinion delivered May 2, 1884.] 
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Wittram Rvucxer v. Missourr Paciric R’y Co. 
(Case No. 4962.) 

1. Fact CASE — DAMAGES — NEGLIGENCE.— See statement of case and opinion 
for a suit brought by one for damages (concerning whom it was shown that 
he had the mental capacity of a full-blooded negro), who was injured 
while riding on the pilot of a railway engine under such circumstances that 
it was held there was no material or serious error committed in the proceed- 
ings, which resulted in a judgment for defendant. 
ngs, ; 


Appear from Grayson. Tried below before the Hon. R. Maltbie. 

Suit to recover damages by the appellant for personal injuries re- 
ceived by him while a passenger on one of appellee’s freight trains, 
laying his damages at $10,000. 

The appellee answered by general denial, and specially that the 
appellant’s injuries were caused by his own negligence and want of 
care, etc. Verdict and judgment for the appellant. 

It was admitted that passengers were carried on the train on 
which appellant was injured. The appellant was at Mineola at 
work; he lived in Sherman. On the day he was hurt he got a tele- 
gram from his wife, announcing the iliness of his daughter and re- 
questing him to come home. There was a passenger train at the 
depot, going in the direction that appellant would have to travel to 
get home, at the time he received the telegram. Before he got to the 
depot the train pulled out. There was a freight train at the depot, 
going in the same direction, and appellant testified that, approaching 
the train on the track from the direction it was going, and coming 
to the engine first, he ascertained that he could get passage on that 
train from the men standing near, who agreed to take him ata 
price agreed upon. When the train was about to start he was told 
to take his seat upon the pilot of the engine, which he did. He paid 
the fare required of him. The person who received him as a pas- 
senger directed him where to ride. The appellant was a full-blooded 
negro of about the average mental capacity of his race, born and 
raised a slave. 

Appellant was hurt by the engine running over a hand-car, in a 
deep cut, just after the engine had rounded a short curve. 

Appellant had lived in Sherman near the Central Railroad about 
twelve years. He had traveled by rail before. He had worked at 
building the road on which he was injured. He testified that the 
reason he did not go back to the caboose and get on that was because 
he did not have time before the train started. It afterward stopped 
at a water tank, but he still remained on the pilot of the engine. 
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He first agreed with the person who directed him to sit on the pilot 
to pay him to ride from Mineola to Bells; but when after starting 
he came around on the engine to collect it, appellant induced him to 
carry him. 

Other testimony indicated that the party who agreed to let him 
ride on the engine and collected the money from him was not the 
engineer, but the fireman. 

Other facts are stated in the opinion. The charge in chief was ag 
follows: 

Ist. “If you believe from the evidence that the plaintiff, while 
riding on the defendant’s train, was injured and damaged through de. 
fendant’s negligence as is alleged in the petition, and that he was 
not guilty of negligence in the mode and manner of riding on said 
train, you will find for the plaintiff such actual damages as you 
believe he has sustained; and in making the estimate you may take 
into consideration his loss of time, whether permanently injured, any 
mental or bodily pain he has or may suffer, expense of medical or 
other attention necessary for his cure, ete. 

2d. “ But if you believe that plaintiff's position on defendant's 
train was one of obvious danger he cannot recover, and you will find 
for defendant.” 

The court refused the following instruction asked by plaintiff: 
“If you believe from the evidence that the position of plaintiff on 
defendant’s train was dangerous, but that the plaintiff had not 
sufficient knowledge to distinguish between a place of danger and 
one of safety, and that he was directed by one of defendant’s serv- 
ants to ride where he did, and was told by such servant that it was 
a safe place to ride, his riding there would not prevent his recovery 
though it was in fact a dangerous place to ride. 

“5. In order for you to find for the defendant on the ground that 
the place where the plaintiff was riding was one of obvious danger, 
you must believe from the evidence that it was obvious to the 
plaintiff, considering his capacity to judge of it, and all the circum. 
stances by which he was surrounded, his experience and the acts and 
known experience of the defendant’s servants.” 

The court instructed, at request of the railroad company, as fol- 
lows: ‘The consent or direction of the engineer or fireman would 
not excuse or justify the plaintiff in occupying a position on the 
pilot of an engine, and the defendant would not be liable for any 
injuries received in consequence thereof, if the position was one 
which a man with ordinary prudence would not have occupied. 
“4. If the jury believe from the evidence that the position taken 
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by pl aintiff on the pilot of the engine was obviously dangerous, and 
such as a person of ordinary prudence and discretion would not have 

occupied, they will find for the defendant notwithstanding they may 
believe defe ndant was ignorant of the danger and that he had the 
consent of the fireman or engineer to ride in such position.” 

The appellant also excepted to the refusal of the court to give 
the following charge asked: “2. If you believe from the evidence 
that the plaintiff was riding ina dangerous place, and that it was 
known by defendant’s servants in charge of the engine, and that he 
was injured by the negligence or want of reasonable care on the 
part of those in charge of the engine in the running and manage- 
ment of the engine and train, and that he would not have been 
injured but for such negligence and want of reasonable care, you 
will find for the plaintiff.” 

The accident was caused by the train running over a hand-car, 
He seems from the evidence to have voluntarily remained on his 
yerilous seat until he was injured. 

And also to its refusal to give the following: “If you believe the 
plaintiff was injured on account of the conduct of defendant’s serv- 
ants, though they acted without authority, and against the rules 
and regulations of the defendant, if the defendant, after notice of 
what had been done by its servants, ratified the acts of its servants, 
the defendant would, in that event, be bound by their acts.” 

At the request of the appellee the court instructed the jury: 

Defendant is responsible for the acts of its agents so far as they 
were authorized to do such acts for defendant or were vested by 
defendant with apparent authority to do such acts for it, but no 
further. A locomotive engineer or fireman employed to manage 
the engine has no apparent authority by virtue of such employment 
to collect fares from passengers, or receive them for transportation 
on said engine. If the rules of defendant prohibit passengers from 
riding in the engine, and prohibit the employees in charge of it 
from permitting passengers to occupy such position, it would make 
no difference whether plaintiff knew of such regulations or of the 
danger of the position, defendant would not be liable for any in- 
juries received by plaintiff while riding in such position, though he 
occupied it by the advice or consent of such employees of defend- 
ant, and was ignorant that it was not a proper place to ride. 

The plaintiff seeks to recover for injuries received while rid- 
ing on the pilot of an engine on defendant’s road. If the jury 
should believe that plaintiff had the consent of the engineer and 
fireman to ride in that position, and that he had paid either of them 
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for the privilege of riding there, they should still find for the de. 
fendant if the evidence shows that by the rules and regulations of 
the company passengers were forbidden to ride in that position, and 
in such case plaintiff's ignorance of the rules and re culations could 
make no difference, and would not entitle him to recover; provided 
you believe such position was one of obvious danger.” 


Patty, Smith ce Woods and Wilkins & Cunningham, for appellant, 
cited: gape on Railroads, 328, 3820, 3232; McIntyre ». Railway Co., 
37 N. Y., 287; Thompson on Car. of Pass., 270, 271, 272; Dunn », 
Railway Ci o., reported in Thompson on Car. of Pass., 328; Railway 
Co. v. Sympkins, 54 Tex., 615; Railway Co. v, O'Donnell, 58 Tex, 
27: Railway Co. v. Nixon, 52 Tex., 19; Kerwhacker v. R Lilway Co., 
3 Ohio St., 172; Sedgwick on Measure of Dam., top p. 576; 2 
Thomp. on Neg., 1157; Thompson on Car. of Pass., 243; Morrisy 
v. Wiggins Ferry Co., 43 Mo., 380; Railway Co. v. Montgomery, 7 
Ind., 474; Railway Co, v. Herst, 93 U.S., 291; Brown ». Railw ay 
Co., 11 Am. Rep., 420; Pie ‘ree on Railroads, 328, 329, 330; Dunn x, 
Railway Co., reported in Thompson on Car. of Pass., 328; Jacobus 
v. Wy Co., 20 Minn., 125 (18 Am. Rep., 360); It. S., art. 1817; Hays 
v. Railway Co., 46 Tex., 272; Wallace v. Finberg, 46 Tex.. 50; God- 
dard v. Railway Co., 2 Am. [ep., 39. 


R. C. Fost , and #. E. Wilh inson, for — cited: I. WX yf ©. 
R. Co. v. Clemmons, 55 Tex., a H. & T. C. R. Co. v. Moore, 49 
Tex., 31; Cunningham v. RL. RK. 51 Tex., 512; H. & T.C.R, 
Co. v. Oram, 49 Tex., 346; T. . = Ry Co. v. Murphy, 46 Tex., 
356; R. R. Co. v. Jones, 95 U. 439; 8. C., Thompson on Car. of 
Pass., 248, and notes, p. 265; Satome v. Houston, 104 U. S., 553: 8, 
C., 8 Am. & Eng. R’y Cas., 359; Downey v. Hendrie, 46 Mich., 498; 
Doggett v. I. C. R. R. Co., 34 Ia., 284; Robertson v. Erie KR. R. Co, 
22 Barb., 91; Penn. R. R. Co. v. Langdon, 37 Am. Rep., 657; 1 
Am. & Eng. R. R. Cas., 87; 82 Pa. St., 21; Mitcheli v. C. & G. T. 
R. Co., 12 Am. & Eng. R. RR. Cas., 165. 


West, Assocrate Justice.— After a careful consideration of this 
record, we have reached the conclusion that there is no material or 
serious error contained in it, and that the judgment should be 
affirmed. 

The attending physician of appellant, who had fair opportunities of 
judging of his mental capacity and intelligence, testified that appel- 
lant had the ordinary intelligence of a full-blooded negro. There is 
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nothing in the record going to show that he was an imbecile, or non 
compos mentis. There is also evidence in the record, and it wag de- 
tailed in the hearing of the jury, that the appellant, without the 
knowledge of the conductor of the train, elected to ride on the pilot 
near the cow-catcher, voluntarily and without advice from any one. 

It was also in evidence that the appellant, when questioned by 
the conductor as to his motive in taking his seat on the pilot, gave 
as a reason that he did not have money enough to pay his fare, and 
that he had given the fireman a half of a dollar to permit him to 
ride on the pilot. 

Taking the whole case together, there is no serious error in the 
action of the court in giving or refusing instructions asked or in its 
charge in chief to the jury. 

There is evidence to support the verdict of the jury, and it is ac- 
cordingly affirmed. 

AFFIRMED, 

[Opinion delivered May 6, 1884.] 





W. C. Hoover rr au. v. Tex. & P. R’y Co. 
(Case No. 4990.) 


1, CONTRIBUTORY NEGLIGENCE — DAMAGES.— When one enters upon a railway 
track under circumstances which make it obviously an act of imminent dan- 
ger on account of the rapid approach of an engine and tender, and receives 
hurt therefrom, he cannot, on account of his own negligence, recover dam- 
ages; and this though the injury was inflicted in an incorporated city by 
an engine running backward with tender in front, without ringing the bell 
or sounding the whistle, and at a rate of speed forbidden by the ordinances 
of the city. 


Arrrat from Tarrant. Tried below before J. F. Cooper, Esq., 
special judge. 

Thissuit was brought by appellants, stating that on the 15th of No- 
vember, 1882, they resided in Pennsylvania, and were the father and 
mother of Holland H. Hoover, who was of the age of twenty-two 
years. That on that day appellee, being engaged in running cars 
by means of steam locomotives in the city of Fort Worth, negli- 
gently ran an engine tender backwards and thereby killed the said 
Holland H. Hoover. 

Plea of general issue and contributory negligence. Judgment for 
the defendant. 
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At the request of plaintiffs’ attorneys the court stated in writing 
its conclusions of law and facts found at the trial, which were ag 
follows: 

“ First. That the plaintiffs, W. C. Hoover and Louisa C, Hoover, 
are husband and wife and father and mother of one Holland H. 
Hoover. 

“Second. That on the 15th day of November, 1882, the said Hol- 
land H. Hoover was of the age of twenty-two years. 

“ Third. That on said day the defendants, who are duly incorpo- 
rated under the laws of the state of Texas, were engaged in running 
and propelling cars over the railroad owned by them, and running 
through the city of Forth Worth, and through their depot grounds 
there, known as the T. & P. yard 

“ Fourth. That on said day, and through their said yard, the de 
fendant while running its engine and tender, ran the same over the 
said Holland H. Hoover and thereby inflicted great bodily injury 
upon him, from the effect of which he died in a few hours. 

“ Fifth. That when the said engine and tender ran over the said 
Hoover, it was running backwards with the tender in front, at the 
rate of twelve to fifteen miles per hour. That running at said rate 
of speed was in violation of the ordinances of the city of Fort 
Worth. 

“ Sizth. That, at the time said engine and tender ran over said 
Hoover, the bell of the engine was neither ringing nor was the 
whistle sounding. ‘That moving the engine without continuously 
ringing its bell or sounding its whistle was in violation of the ordi- 
nances of said city. 

“ Seventh. That by reason of the manner in which, and the rate 
of speed at which, said engine and tender was, at the time of the 
accident, being run by the servants of the defendant, the defendant 
was guilty of gross negligence, and that said negligence was a proxi- 
mate cause of the injuries then inflicted upon the said Hoover. 

“ Kighth. That, at the time Hoover received said injuries, he was 
walking between the rails of the track of the defendant's road, but 
was not a trespasser. 

“ Ninth. That, at the time said Hoover entered upon said track 
(as appears by the depositions of W. R. Hamilton and B. M. King, 
plaintiffs’ witnesses), the danger from said engine and tender was 
imminent; and that, in then getting upon the detendant’s track, the 
said Hoover was guilty of ordinary negligence, and that said negli- 
gence was a proximate cause of the injuries received by himy 
“ And the court concludes that the negligence of the said Holland 




















Hoover v. Tex. & P. R’y Co. 





Opinion of the court. 





H. Hoover and the defendant was concurrent, and that the negli- 
ence of said Hoover contributed to the injuries received by him. 
“Wherefore the court concludes, as a matter of law, that the 
plaintiffs ought not to have judgment in this suit against defendant. 
“J. F. Cooper, 
“Special Judge 29th Jud. Dist.” 


Ball & McCart, for appellant, cited, on gross negligence of the 
company: U. & A. R. Co. v. Gregory, 58 Ill, 26; 38 Iowa, 120 (18 
Am. Rep., 22); H. & T.C. R. KR. v. Willson, Texas Law Review, vol. 2, 
p. 196; 8 Am. & Eng. R. RR. Cases, p. 973 « H. & T. C. R. R. v. Gor- 
bett, 49 Tex., 574; LU. & T. C. R. R. v. Leslie, 57 Tex., 87; G., H. & 
H. R. Co. v. Gratmoore, Tex. L. Review, vol. 1, No. 10, p. 145; 
50 Mo., 41; Field on Damages, 177; Pierce on Railroads, 325. 

That the road was liable, notwithstanding plaintiff's negligence, 
they cited: H. & T.C. R. R. v. Sympkins, 54 Tex., 615; T. & P. KR. 


R. v. O'Donnell, 58 Tex., 27; . Am. Rep., 371; 22 Am. Rep., 112; 
11 Am. Rep., 420; 37 Cal., 409; Pierce on tinned 325, 331; 

Am. & Eng. R. R. Cases, 414; 2 Am. Rep., 420, 425; 4 Col. 524; 
59 Mo., 27; 50 Mo., 461: 60 Mo., 323, 475; 65 Mo., 22; 54 Mo., _ 
430, 480: 38 Lowa, 539; 45 Iowa, 661; 29 Con., 393, 405; H. & T. 
C. R. v. Gorbett, 49 Tex., 574; H. & T. C. I. v. Leslie, 57 Tex, 87; 
G., H. & HH. R. Co. v. Gratmoore, Texas Law Review, vol. 1, No. 10, 
p. 145; 48 Am. Rep., vet 36 Am. Rep., 750; 31 Am. Rep., 750; 
50 Mo., 41; 59 N. Y., 352; 49 N. Y., 42; 37 N. Y., 283, 287; Pierce 
on Railroads, 225; 2 Re sdf. Am. R’y Cas., 405; Field on Dam., 177. 


No briefs on file for appellee. 


West, Associate Justicr.— We have examined very closeiy into 
the facts of this case, and after some hesitation have reached the 
conclusion that the judgment of the district court is sustained by 
the law and the evidence. 

The court found, and the evidence justified the court in so finding, 
that the deceased was guilty of contributory negligence. 

The general rule is, that a person (or his heirs in case of bis 
death) cannot recover for an injury to which he ‘contributed by 
his own want of ordinary care. Pierce on Railroads, p. 323. 

The record shows that at the period when the deceased entered 
upon the appellee’s track, the danger from the engine and tender 
was imminent, and that in so doing ‘he was unquestionably guilty of 
negligence that was the proximate cause of the injuries receiv ed by 
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him. We have examined the authorities relied upon by appellants 
. ») 

and have reached the conclusion that there was no error in the 

judgment of the court below, and it is accordingly affirmed. 


iets , AFFIRMED, 
[Opinion delivered May 6, 1884.] 


ED 


J. S. Davis v. W. S. Gray. 
(Case No. 5089.) 

1. NEGOTIABLE NOTE — Notice.— One who receives a negotiable note, in the or. 
dinary course of business, for a valuable consideration, executed by two or 
more, but with the understanding of the makers between themselves that 
it should not be delivered to the payee unless the signature of a third party 
was procured, can enforce its collection against those who signed it, unaf. 
fected by any such understanding, of which he had no notice. 

2. FACT CASE.— See opinion for facts pleaded which were held not sufficient to 
charge the payee with notice of an understanding, as between the makers of 
a negotiable note, as to the terms on which it should be delivered. 


Appear from Hays. Tried below before the Ilon. L. W. Moore. 
The opinion states the case. 


Robert West, Wood & Ford and Sheeks & Sneed, for appellant, 
cited: Pawling v. U. 8., 4 Cranch, 219; Fletcher ». Austin, 11 Vt, 
447; Ayres v. Wilson, 53 Mo., 516; People v. Bostwick, 32 N. Y,, 
380; Lovett ». Adams, 3 Wend. (N. Y.), 380; 1 Wait’s Act. & 
Def., p. 367; Big. & Redf.’s Leading Cases on Bills and Notes, 608 
et seqg.; Brandt on Suretyship, sec. 354; Powell v. Haley, 28 Tex,, 
52: Smith v. Sublett, 28 Tex., 163; Briscoe v. Bronaugh, 1 Tex. 
326; Parks v. Williards, 15 Smith (N. Y.), 384; Rogers v. Lewis, 8 
N. H., 250; Davis v. Bigler, 62 Pa. St., 242; 3 Wait’s Act. & Def 
p. 451; Wade on Notice, sec. 31 et seq., sec. 67 
Ciintock, 3 Penn., 67. 


"9 
2* Barnes v. Me 


Hutchison & Franklin, for appellee. 


Srayton, AssocraTE Justice.— The note made the foundation of 
this action is negotiable in form; bears no evidence on its face that 
it ever was expected to be signed by any other persons than P. R. 
Turner & Co. and J. 8. Davis, the appellant, and, if the averments 
of the answer are to be taken as true, was delivered by Turner & 
Co. to Gray, in the ordinary course of business, for a valuable con- 
sideration. 
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This being true, it must be held that any agreement between 
Turner & Co. and Davis, to the effect that the note should not be 
used unless Ellison and Kyle also signed it as sureties, cannot defeat 
the right of the plaintiff to recover on the note, unless it be shown 
that he had notice of the agreement between Turner & Co. and 
Davis. 

The signing and delivery of the note by Davis to Turner enabled 
the latter to deliver it to Gray, who, in the absence of notice to the 
contrary, might rely upon the intention of all the parties whose 
signatures were on it, to make with him the contract which the note 
evidenced. Brandt on Suretyship, 354, 355; State ». Potter, 63 
Mo., 212; Russell v. Freer, 56 N. Y., 67; Nash v. Fugate, 32 Gratt., 
595; Ward v. Hockett, 30 Minn., 150; Jordan v. Jordan, 10 Lea 
(Tenn.), 124. 

The only inquiry, then, in the case is, does the answer aver such 
facts as would amount to notice to Gray of the intention of Davis 
not to be bound by the note unless Ellison and Kyle also signed it 
as sureties; such facts as would put a prudent man upon inquiry ? 

We are of the opinion that the answer did not state such facts. 
It alleges that Hutchison prepared the note and was to pass on the 
sufficiency of the surety for Gray; that Hutchison proposed to 
take a note signed by Turner & Co., with Davis, Ellison and Kyle 
as sureties; that Turner took the note and signed it for his firm and 
also procured the signature of Davis thereto; that Ellison and Kyle 
declined to sign the note as sureties, after which Turner returned 
with the note to Hutchison and informed him that the matter 
could not be consummated because Ellison and Kyle had refused to 
sign the note, whereupon Ilutchison proposed to receive the note as 
it then stood, to which Turner agreed and delivered the note, so far 
as appears from the answer, without notifying Hutchison of the 
fact that Davis had consented to be bound only in the event that 
Ellison and Kyle signed the note as sureties. 

Facts thus stated were not sufficient as averments of notice to 
Gray; for it cannot be presumed that Hutchison had any knowl- 
edge of the agreement between Turner and Davis; and in the ab- 
sence of something in the answer equivalent to an averment of that 
fact, it presented no defense to the action, and the court below 
properly so ruled. 

There is no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 6, 1884.] 
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C. C. Braprorp v. Emzy Taytior. 





(Case No. 5024.) 


1. EvIDENCE.— In a suit against two, as partners, to recover an amount alleged 
to be due on account of checks on the plaintiff drawn by one of the firm 
after its dissolution, under authority from the late partner to settle the firm 
debts, and which checks were paid by the plaintiff, held, that in the absence 
of a plea under oath denying the authority of the drawer of the checks to 
bind the firm. they are admissible in evidence against both defendants, and 
their admissibility is not affected by the fact that they were signed alone by 
the member who had authority to settle the debts. ; 

2. Same.— The rule of evidence above stated is not varied by the fact that the 
member of the late firm whose name did not appear on the checks denied 
by plea under oath the existence of the partnership when the checks were 
drawn; the averment made by the plaintiff's pleading being, that the checks 
were drawn, and the money obtained to pay the debts of the firm, under a 
power existing after the dissolution of the partnership. 

3. EVIDENCE.— The production of the checks by the plaintiff, who was a banker, 
and on whom they were drawn, was, uncer the state of the pleading, suff- 





cient evidence of the request of both partners to pay the money to the 
holder of the checks, and of its payment. But the presumption, unexplained, 
would be, that the checks were paid out of deposits made by the drawers, 
or in satisfaction of a debt due from the banker. 


Apprat from Williamson. Tried below before the Hon. W. A, 
Blackburn. 
























T. W. Stratton and Makemson & Price, for appellant, cited; 
Compton v. Stage Co., 25 Tex. Sup., 78; Sawyer v. Dulany, 30 Tex,, 
483; Cushing v. Smith, 43 Tex., 266; Fowler v. Davenport, 21 Tex,, 
6354. 





Fisher & Fisher, for appellee, cited: R. S., p. 202, art. 1265; 
Sessums v. Henry, 38 Tex., 41; Austin v. Townes, 10 Tex., 25; Reid 
#. Reid. 11 Tex.. 589: Drew v. Harrison, 12 Tex., 280. 





Srayton, Associate Justice.— This action was brought by the 
appellee against I. L. Jordan and C. C. Bradford, as partners, to re 
cover of them $502.03, money alleged to have been advanced to 
Jordan & Bradford at their request by the appellee. 

C. C. Bradford answercd, under oath, denying that, at the time 
the money was alleged to have been advanced. or paid at the request 
of Jordan and Bradford, any partnership existed between himself 
and Jordan. He further answered by a general denial, and spe- 
cially denied that any part of the debt sued for was incurred by 
him or by any person having authority from him to contract it. 
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Appellee filed a supplemental petition, in which he alleged that 
the firm of Jordan & Bradford was dissolved on the 12th of 
March, 1883, and that by the terms of dissolution Jordan had full 
power and authority to settle the indebtedness of the firm of Jor- 
‘ dan & Bradford; and that in pursuance of such power Jordan 
= drew certain checks on the appellee, upon which the money claimed 
a in the original petition was paid. These checks are all in the same 
to form, some of them payable to different persons or bearer, and they 
ind were dated, respectively, March 12, March 20, March 23, April 2, 
by and March 14, 1883. 
the In form the checks were as follows: 
ied “ GEORGETOWN, Texas, March 14, 1883. 
ere “ Emzy Taylor, Banker; Pay to Steele & Sparks or bearer $137. 
- (Signed) “F. L. Jorpan.” 
a 


The check here set out being the first one set out in the supple- 
er, mental petition. 


fii. The supplemental petition alleged that the checks were drawn by 
. Jordan under authority from C. C. Bradford, and that on their re- 
O( 7 . . ' 

on quests so made, the sum claimed was paid out by the appellee to the 


holders of the checks, and that all the money so paid went to dis- 
charge debts of the late firm of Jordan & Bradford. 

A. By a supplemental answer, C. C. Bradford denied that the debt 
set out in the supplemental petition was incurred by his authority ; 
denied that Jordan had any authority to incur any indebtedness on 


d: account of the dissolved firm of Jordan & Bradford; also set up 
X.y the dissolution of that firm prior to the time the claim sued on ac- 
X., crued, and knowledge of that fact by the appellee. This answer 


was not verified by affidavit. 
It is claimed that the court erred in refusing to exclude the five 


re. checks set out in the appellee’s supplemental petition. 
id The pleading of the appellee was sufficiently broad to authorize 
the admission in evidence of the five checks without proof that 
Jordan was empowered to draw them, and thereby bind Bradford. 
he There was no plea by Bradford, under oath, denying the author- 
i. ity of Jordan, and, in the absence of such plea, the checks are to 
to be deemed, under the pleadings, as binding Bradford as fully as they 
did Jordan; and the fact that upon their faces they do not purport 
ne to have been executed by Bradford, makes no difference. 
st The answer of Bradford denying that a partnership existed be- 
lf tween him and Jordan at the time the checks were drawn, which 
1 was verified by affidavit, only put in issue the power of Jordan, as 
Y a partner, to make a contract which would bind Bradford, 
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The supplemental petition alleged that the checks were drawn 
and the money obtained by virtue of power which Jordan had after 
the dissolution of the firm of Jordan «& Bradford, and not by virtue 
of such general power as he may have had as a member of a dis 
solved partnership. 

If the pleadings of the appellee had not alleged any other souree 
of power to Jordan than that he was a partner of Bradford, then 
the verified plea of Bradford, putting in issue the existence of the 
partnership, would have been sufficient to put that matter in issue, 
and the burden of proof to sustain it on the appellee; but the plead. 
ings went further, and, in the absence of a plea verified by affidavit 
putting in issue the power or authority of Jordan to draw the checks 
and thereby obtain the money, the checks were properly admitted 
in evidence as a link in the chain of testimony which the appellee 
must produce to entitle him to recover. 

The question of the office of a plea of non est factum, and of the 
effect of a failure to file such a plea, in cases in which any pleading 
is founded, in whole or in part, on an instrument in writing alleged 
to have been executed by the adverse party or his authority, was 
considered at the present term of this court in City Water Co. », 
White, post, p. 536, in which the authorities bearing on the question 
were collected, and it is not necessary now further to consider it. 

One of the grounds urged in the court below for a new trial was 
that the evidence was not sufficient to sustain the verdict. The 
same question is presented by the assignments of error, and we are 
of the opinion that this assignment is sustained. 

It was incumbent on the appellee to show that he had, at the re 
quest of Jordan & Bradford, so paid money on the checks pleaded, 
and offered in evidence that the law would infer a promise by them 
to repay it, 2. ¢., the money must have been paid out of the funds of 
the appellee and not out of funds of Jordan & Bradford, or of 
either of them, and under such circumstances as in law amount to 
a request so to pay it. 

Under the pleadings, the checks coming from the appellee, a 
banker, on whom they were drawn, were sufficient evidence of the 
request of both Jordan and Bradford to pay the money to the hold- 
ers of the checks, and of the fact that the money was paid. This, 
however, was all that the production prima facie proved. 

The checks were drawn on a banker and were in the form ordi- 
narily used by depositors, and no presumption arises, from the sim- 
ple fact that such checks are paid, that the payment constituted a 
loan or payment to the drawers by way of accommodation. The 
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presumption which would arise on such state of facts, unexplained, 
would be that the checks were paid out of deposits made by the 
drawers, or in satisfaction so far of a debt due to them by the bank. 
Close v. Fields, 2 Tex., 237; Bank v». Woodward, 18 Pa. St., 361; 
Fletcher v. Manning, 12 M. & W., 580; Thurman v. Van Brunt, 19 
Jarb., 410; Healey e¢ a/. v. Gilman, 1 Bosw., 235; Morse on Bank- 
ing, 322; Daniels on Neg. Inst., see. 1647. 

Evidence should have been offered to rebut that presumption, and 
to show that the money was paid on the checks as a loan, or on 
some other account which would have raised an obligation on the 
part of the drawers to repay it. No such evidence was offered. 
"After proving that the checks were paid after the dissolution of 
the partnership between Jordan and Bradford, and that Taylor 
knew of that dissolution, all the evidence which was offered was 
the five checks, and the attachment proceedings had in the cause. 
This was not enough to sustain the verdict, and a new trial should 
have been granted. 

For this error the judgment is reversed and the cause remanded. 


Rey ERSED AND REMANDED. 


[Opinion delivered May’ 6, 1884. ] 





D. C. Newron rer Au. v. Mary Newron. 
(Case No. 5114.) 


1, CONTEST FOR LETTERS OF ADMINISTRATION — PRACTICE.— One desiring to con- 
test an application for letters of administration in the probate court may 
be required to state his interest in the estate, which requirement must be 
made by exception in limine, taken to his appearance, and the exception 
can form no part of the inquiry after issue joined upon the merits. 

SamME.— In a contest for letters of administration on appeal in the district 
court, the case is tried de novo; the original applicant may, as in the court 
below, except to the right of the contestant to oppose the application for 
letters, and require a statement of his interest before going to trial. On 
this issue evidence may be heard, and upon proper pleadings, regardless 
of the action of the court below or the proceedings there, or what the trans- 
cript might disclose as to the contest there. 

8, SaME.— On a statement of interest in the district court by the contestants,the 

original applicant for letters may except to the want of certainty in the state- 

ment, or, by requiring proof, have the issue of interest settled before going 
to trial on the merits, but cannot on motion dismiss the appeal. 
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Aprreat from Wilson. Tried below before the Hon. Everett 
Lewis. 

Mary Newton filed her application in the county court of Wilson 
county to be appointed administratrix, with the will annexed, of the 
estate of James Newton, deceased. Afterwards D. C. Newton ét 
al. filed in the county court a protest against the appointment, 
Mary Newton’s application was granted, and she was appointed 
administratrix without bond. To this judgment D. C. Newton g 
al. excepted, and gave notice of appeal in open court, and filed 
their appeal bond, which was approved. 

In the district court, D. C. Newton e¢ al. filed a supplemental 
answer, alleging that “they, as children of James Newton, were in 
terested in his estate.” On the same day Mary Newton filed 
motion to dismiss the appeal for the reason “ that D. C. Newton é 
al. do not appear by the record to be interested parties, and do not 
appear to be entitled at all to make opposition or to appeal.” The 
motion to dismiss was sustained by the district court. D. C. New- 
ton et al. excepted and gave notice of appeal. 

There was no motion filed, either in county court or in district court, 
to strike from the record the protest of D. C. Newton e¢ al., or the 
suppiemental answer, nor was either demurred to as insufficient in 
substance or defective in form. 


W. ZZ. Burges, J. B. Polly and N. O. Green, for appellants, cited: 
R. S., arts. 1789, 1790, 1818, 2200, 2201, 2204, 2206 and 2207; Town. 
send vw. Munger, 9 Tex., 300; Moore, Adm’r, v. Hardison, 10 Tex., 
471; Davenport v. Hervey, 30 Tex., 329; Phelps v. Ashton, id, 
347; Sayles’ Texas Pleadings, sec. 82. 


B. F. Ballard, for appellee, cited: R. S., arts. 1818, 2201; Town- 
send v. Munger, 9 Tex., 310; Stark v. Seale e¢ al., Texas Law Re 
view, No. 11, March 27, 1883, p. 173; Davenport v. Hervey, 30 
Tex., 327; Chandler v. Hudson, 11 Tex., 36; Langley v. Harris, 23 
Tex., 568; R.S., arts. 1859-60, 1944-1946, 1928 and 1556 


Wut, Carer Justice.— In the case of Davenport v. Hervey, 30 
Tex., 327, this court held, in effect, that a party contesting an appli- 
cation in the county court might be required by the applicant to 
state his interest in the estate; but that this must be done by a 
precise exception taken to his appearance in the case. They also held 
that this exception must be taken zn imine, and could form no part 
of the inquiry after an issue had been made upon the merits. 
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It was also said in that case, that, “as the matter is heard de nove 
in the district court on the appeal, the executor or administrator 
might then, no doubt, require the appellant to propound his interest, 
and when this was done he might contest it if he saw fit.” 

When the present case reached the district court on appeal the 
parties occupied the same position towards each other as they did, 
in the county court, and the trial was to be de novo, as if originally 
brought in the district court. R. S., art. 2207. 

To test the interest of the contestants in the matter, Mrs. Newton 
might then, as well as she could have done in the court below, have 
excepted to their right to contest her application, and have required 
them to state their interest in the proceedings. But, in that event, 
she was required, as in the county court, to except before going to 
trial upon the merits, and that, too, by exceptions to their right to 
contest and not to their right to appeal. The effect of such objec- 
tions as she might properly make would be not to dismiss the appeal, 
but to dismiss the contestants from the cause. 

On a motion to dismiss, the transcript from the lower court alone 
could be looked to; on exceptions taken to the pleadings of the ap- 
pellants as not showing a right to contest, evidence might be heard, 
and the transcript would not be looked to at all, except to show the 
state of thaypleadings of the parties, and not even then if they had 
been substituted in the district court. 

Now it is clear that there are many instances where the transcript 
from below would show no interest in a contestant, and yet he 
would be entitled to an appeal. 

One would be where he had not appeared at all in the county 
court, but appeared as a party for the first time in the district court 
as an appellant. It was held in the case already cited that an inter. 
ested party might appeal, although he did not appear below. The 
transcript from the county court in such case would not recognize 
him at all except in the appeal bond, and yet the case could not be 
dismissed for this cause without depriving him of a clear statutory 
right. KR. S., art. 2200. 

Another would be where the contestant had appeared below, but, 
upon exceptions, the court had held that he had no interest in the 
matter. ‘hen, too, it would clearly appear that he had no interest 
from the ruling of the county court, found in the transcript, but the 
appeal would not be disinissed, for the question of interest in the sub- 
ject matter would be for trial de nove in the district court. And so 
in the other supposed case, and in the present one, that question 
must be tried as any other issue in the district court, upon proper 
VoL. LXI — 33 
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pleadings, regardless of what occurred upon the trial below, or what 
the transcript showed in reference to the matter. 

In this case the appellants, after the case reached the distriet 
court, filed an additional pleading setting up that they were the 
children of the deceased, and as such interested in his estate, If 
this was not a sufficient showing of interest, the appellee might, by 
proper exceptions, have compelled a more specific statement of the 
manner in which they became interested. If the interest was Specific. 
ally stated, she could have excepted to its sufliciency or put them 
upon proof of their statements, and have had the question of inter. 
est settled before being forced to a trial upon the merits. Bat she 
chose to object by motion to dismiss the appeal, which we have seen 
she had no right to do, and for the error of the district court in 
sustaining that motion the judgment is reversed and the canse 


remanded. 
REVERSED AND REMANDED, 
[Opinion delivered May 6, 1884.] 





Tlenry Trenocrt v. Lovursa J. Miruican er at. 
(Case No. 4923.) 

1, ABANDONMENT BY THE WIDOW OF AN ALLOWANCE MADE IN LIEU OF HOME- 
STEAD.— An allowance was made to a widow from the estate of the deceased 
husband in 1855 in lieu of homestead. In 1880 her claim to an unpaid bal- 
ance of such allowance was resisted by creditors of the estate, who pleaded 
an agreement between the creditors, the administrator and the widow, that 
she should be permitted to retain and appropriate assets in her hands, which 
she did appropriate, in lieu of the allowance, and that she abandoned all 
claim to the unpaid balance. Held: 

(1) That the facts stated constituted a good defense to the claim, 
2) That the claim was a stale demand 


Arrreat from Robertson. Tried below before the Hon. W.E 
Collard. 

This was a proceeding begun in the county court of Robertson 
county by Mrs. Louisa Millican (who was at the death of Glover W. 
Blanton, deceased, his surviving widow), filed in the year 1880, for 
the purpose of enforcing the payment of an allowance made for 
her benefit at the December term of that court, A. D. 1855, in liea 
of the homestead and exempt property. 

On the 19th of May, 1882, her application was heard, and the 
court adjudged that it appeared of record that there remained due 
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her on account of said allowance made December 81, 1355, a balance 
of $386, and adjudged that E. G, Jackson, administrator de bonis 
non of the estate of Blanton, pay to her that sum with interest 
thereon. 

An appeal was taken to the district court by W. H. Hammond and 
Henry Tiebout, intervenor. The pleadings in the distriet court 
were voluminous, and their statement will not aid to an understand- 
ing of the opinion, 

Hammond filed a plea in opposition to the application of Mrs, 
Millican, in behalf of himself and others whose interests as cred- 
itors of the estate he represented, to which he afterwards filed an 
amendment as a repleader; and, at the trial, filed also a trial amend- 
ment, These pleadings, in substance, charged that an allowance of 
$800 was made for the widow in 1855; that she was at the time in 
the possession of $3,000 worth of the property of the estate, which, 
by mutual forbearance and acquiescence of all the parties, she was 
permitted to retain, and which she accepted and retained in full sat- 
isfaction and settlement of all claims against the estate, and of all 
demands of the administrator and creditors of said estate against 
her. That it was mutually agreed between themselves, Louisa J, 
Blanton for herself, and Williams in his capacity as administrator of 
the estate, that Louisa J. Blanton should accept and retain the 
property taken and appropriated by her in full satisfaction of the 
order of court, and of all claims of the estate against her for the 
property, and that the same should be a full and final settlement 
of all claims; and the same was from that time forward mutually 
understood and acted on by the parties, by reason of all of which 
her claim was paid off and satisfied. 

To this the appellees filed general and special exceptions, which 
were sustained by the court. 

The appellants assigned as error the above ruling, 


Hamman & Adams, for appellant. 
Field & Campbell, for appellees. 


Watxer, P. J. Com. Arr.— The question presented under the 
assignment complaining that the court sustained exceptions to the 
amended pleadings of the appellants does not question the conclu- 
siveness of the judgment or order of the county court in 1855, mak- 
ing an allowance to Mrs. Millican, as the then surviving widow of 
her former deceased husband, nor does it involve the proposition as 
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to whether the indebtedness, or the liability of the widow to the 
estate, may be interposed as a set-off or counterclaim against the ep. 
forcement of an order allowing her a stipulated amount in lien of 
homestead and exempt property. The authorities cited in the brief 
of counsel for appellees imply that they regard the question before 
us as involving the considerations above suggested. 

The true question made by the appellants was whether Mrs. Mi- 
lican relinquished and abandoned the allowance that was made to 
her under circumstances that now conclude her from asserting any 
claim to the enforcement of the order of the county court making 
it. The amended plea of opposition alleged that of the allowanes 
of $800 made to her, $414 was paid to her at or about the time of 
the allowance; that she was in possession of property belonging to 
the estate of the value of $3,000, which she had taken wrongfully 
and in violation of the rights of the creditors of the estate. That 
no steps were taken by T. B. Williams, the administrator, during his 
life to recover the same from her; that one Feeney was appointed 
administrator de bonis non in 1858, after the appropriation by Mrs, 
Millican of said property; that more than two vears had elapsed 
after said appropriation, and that all rights of action against her had 
become barred and lost by lapse of time. That Mrs. Millican “did 
not afterwards demand the payment of said balance of $386, but 
abandoned her claim against the estate, well knowing that she had 
in her possession as aforesaid property belonging to said estate 
largely more than the balance due her from said estate, for the satis 
faction thereof; nor did the administrator or the creditors demand 
of her the restitution of said property, but by mutual forbearance 
and acquiescence on the part of all of the said parties, said Louisa 
J. Blanton (Mrs. Millican) was permitted to retain said property, and 
the same was so accepted and retained in full satisfaction and settle- 
ment of all claims in favor of said Louisa J. Blanton against said 
estate, and of all demands of the administrator and creditors of said 
estate against her.” 

Undoubtedly it was competent for Mrs. Blanton (afterwards Mrs. 
Millican) to abandon and relinquish to the use of the estate of her 
deceased husband her right to demand or receive the benefit of the 
allowance that was made to her. It was competent for her to thus 
relinquish it by a contract entered into by her for that purpose, or 
she might, swa volente, do so upon any reason or consideration satis- 
factory to herself. And if one has apparently thus abandoned 4 
right, as evidenced by acts or non-action which have led others 
justly and reasonably to believe that he has so abandoned his right, 
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notwithstanding he may not have intended to abandon it, he will 
be concluded from asserting it against such others by the doctrine 
of equitable estoppel. 

The facts alleged being taken as true,it would seem that the long 
acquiescence on the part of Mrs. Millican, if otherwise left unac- 
counted for, would at least afford evidence of an intention to aban- 
don her right to demand the unpaid balance, and operate to estop 
her certainly from claiming interest on the same, even though as a 
fact it should appear that she did not attempt to abandon her 
claim. If her seeming acquiescence and satisfaction with the 
amount of $414 actually received, and the use and benefits realized 
by her from other property, during a period of about twenty-eight 
vears, had the effect to induce the administrator and the creditors 
to believe and rely on the fact that she had abandened all claim for 
further payment of her allowance, she would occupy a position for- 
bidding any pretensions for a claim to interest on the claim, which 
is allowable on the principle of compensation to be given for with- 
holding the payment of a demand due and claimed by the bene- 
ficiary. If creditors and the administrator had been led by her 
acts to rely upon her non-claim of the amount of balance asserted 
now to be due, she will be estopped from claiming the right to 
charge the common fund in the hands of the administrator for the 
payment of creditors, with interest on said balance, although in 
fact she may have not intended to abandon her claim. See 2 
Story’s Eq., sees. 1534, 1535, 1536. 

The appellants charge in their pleading an actual abandonment 
in intention and in fact. If Mrs. Millican did abandon her said 
claim, and so intended to do, she cannot now assert it. Her de- 
mand at this late day would be a stale demand. See Vogelsang 
v. Dougherty, 46 Tex., 467. Lapse of time will create the presump- 
tion that parties have waived or settled their rights; and hence stale 
claims are discountenanced, unless attended with circumstances that 
will repel such presumption. De Cordova v. Smith, 9 Tex., 129. 
See, also, Glasscock v. Nelson, 26 Tex., 150; and see 2 Story Eq., 
sec. 1552, and authorities there cited, for the report of an English 
case, in which, as no excuse for the delay was given, the learned 
judge said: “I have thought that a due regard to justice, and the 
necessity of compelling parties to enforce their demands with dili- 
gence, requires me to dismiss this bill.” 

A right in land or a chattel may be abandoned. “Abandon- 
ment,” said Chief Justice Wheeler in Dikes v. Miller, 24 Tex., 424, 
“is the relinquishment of a right; the giving up of something to 
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which one is entitled. If the owner sees proper to abandon his 
property, anc evidences his intention by an act legally sufficient to 
vest or divest the ownership, why may he not do so in the ease of 
land, as well as of a chattel?” . . . . And, “It would seem 
that there is nothing in principle to prevent the owner from aban. 
doning his right of property in land, provided the intention to do go 
be evidenced by an act or deed legally sufficient to operate a dives. 
titure of his title. 

We are of the opinion that the court erred in sustaining the ex. 
ceptions of the appetlees to the amended pleadings of the appellant, 
and that the judgment therefore ought to be reversed and the cause 
remanded. 

ReveERsED AND REMANDED, 

[Opinion adopted May 6, 1884.} . 





©. A. Keratrne er an. v. E. A. Vavern. 
(Case No. 5122.) 


1. ASSIGNEE — APPOINTMENT OF BY COUNTY JUDGE.— Under the fourteenth sec. 
tion of the act of March 24, 1879, which authorizes the county judge to re. 
move an assignee for the benefit of creditors, and to appoint another in his 
stead, the judge may accept a resignation of the assignee named by the 
debtor, who announces his refusal to act, and appoint another in his stead, 
The acceptance of the resignation is equivalent to a removal. 

2. ASSIGNMENT FOR BENEFIT OF CREDITORS.— When the deed of assignment 
made for the benefit of creditors conveys designated property, without 
specifying in terms that it mentioned all the property owned by the as 
signor, but there was attached to and made part of the assignment, an in- 
ventory, which contained a declaration that the property therein named was 
all the estate of the assignor of every description, except such as was exempt 
from forced sale,— the two papers were construed as one, and as a compli- 
ance with the second section of the act of March 24, 1879, which required a 
conveyance of all the debtor's property except that which was exempt. 

3. SAME — STATUTE CONSTRUED.— Under the first and ninth sections of the act of 
March 24, 1879, every conceivable interest of the assignor in the property 
which he owned had passed by the deed to the assignee, and it was un- 
important whether the assignment reserved a surplus that might remain 
after satisfying consenting creditors 

4, Samr.— Under such an assignment, which is made for the benefit of consent 
ing creditors according to its terms, though non-consenting creditors do not 
take, under the eighth section of the act above referred to, they may gar 
nishee any excess which may remain in the hands of the assignee after the 
payment of consenting creditors. If no such remedy should be resorted to, 

the excess should be paid into the district court, to be disposed of by its de 

cree to creditors entitled thereto, and if there should be nane, after the 
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lapse of a reasonable time, who appear, then the excess would be delivered 
over to the assignor. 

5. SAME.— When the property passes under the statute by the assignment, no 
proyision inserted in the deed regarding consenting creditors can interfere 
with the distribution of the estate, nor can the rights of creditors protected 
by it be destroyed by attachments or other process in a suit by dissatisfied 
creditors. 

6, ASSIGNEE’S BOND.— The county clerk, as the custodian of the bond of an as- 
signee appointed by the judge, may certify a copy thereof which may be 
offered in evidence, and its execution and deposit with the clerk are prima 
facie evidence of the appointment and qualification of the appointed as- 
signee. 

7, STATUTE CONSTRUED.— A state statute which, in providing for the adminis- 
tration of the estates of insolvents, under assignments voluntarily made, 
permits such assignments for the benefit only of such creditors as may con- 
sent to receive their proportionate share of the debtor’s estate and execute 
a release of the debtor, cannot be construed as being a law impairing the 
obligation of contracts; and an assignment made under such a law cannot 
be held void because some of the creditors are citizens of other states. 

8 CASES REVIEWED.— Livermore et al. v. Jenckes et al., 21 Howard, 126; 
and Brashear v. West, 7 Peters, 609, reviewed and discussed. 


Arrrat from Hays. Tried below before the Hon. L. W. Moore. 

Suit by Vaughn, assignee, against C. A. Keating and IT. E. Barber, 
for the recovery of damages for seizing and taking away certain 
goods of the estimated value of $2,000. 

Vaughn averred that on the 9th of May, 1883, one W. D. Keith, 
an insolvent debtor, made an assignment of all his property, real 
and personal, other than such as was exempt from execution, to W. 
W. Peavy, a resident of said county, assignee for the benelit of his 
creditors, etc.; that Peavy accepted the trust, gave bond, took pos- 
session of the property, and entered upon the discharge of his du- 
ties as trustee. That about the 25th of June, 1883, Peavy resigned 
his trust as assignee to E. K. Kone, judge of the county court of 
Hays county, and that plaintiff was by said county judge appointed 
“assignee of said estate” to fill the vacancy so created by the res- 
ignation of Peavy; that plaintiff thereupon qualified by giving 
bond, etc., and entered upon his duties as assignee; that on the 22d 
of May, 1883, and while Peavy, as assignee, was in the peaceable 
possession of the property, Keating and Barber seized, carried away, 
and wrongfully converted to their own use, some of the property, 
consisting of merchandise of the value of $2,000. A schedule of 
the goods so taken was attached to and made a part of the petition. 

The defendants filed a general demurrer and a general denial, and 
also a special plea of justification under a writ of attachment, issued 
in a suit pending, in which C. A. Keating was plaintiff and W. D. 
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Keith defendant, for the sum of $1,097.37, averring that Keatine 
was the plaintiff in that suit and that Barber was the sheriff of Hays 
county at that time; that as such he received the attachment, and 
in obedience to its commands levied upon the goods, for the taking 
of which this suit was brought, as the property of W. D. Keith, and 
that the goods were the property of Keith, and liable to levy under 
the attachment; that Keating was a creditor of W. D. Keith; that 
the attachment sued out against Keith was based upon a bona fide 
indebtedness, and that the pretended assignment of Keith to W. W. 
Peavy was fraudulent and void as to said Keating, a creditor. 

The court overruled the demurrer of defendants to plaintiffs peti- 
tion, and upon the issues of law and fact rendered a judgment in 
favor of plaintiff for the value of goods, etc., and costs of suit, 

The character of the assignment and the positions in regard 
thereto assumed on the trial below are apparent from the opinion. 


Alex. White and Hutchinson & g-aenien for appellant, cited: 
Shepherd v. McEves, 4 Johns. Ch., 137; Sargent v. Howe, 21 148; 
sreman vw. Wilson, 71 N. Y., 506; W dean v. Spring, 64 IIL, 

On the effect of the resignation of the assignee, they cit Pe ‘Des 
rill on Assignments, § 473; Perry on Trusts, * 921, 922; Seal », 
Duffay, 4 Pa. St., 374; Ketchum v. Mobile, Ohio R. R. Co., 2 Woods, 
532; 2 Spence’s Eq. Jur., 942; Lewin on Trusts, 464; Thatcher », 
Candee, 4 Abb. App., 387. 

That the assignment was void, they cited: Wilkes »v. Ferris, 5 J. 
R.. 335: Ninus v. Armstrong, 3 Md., 87; sees. 8 and 16, Act March 
24, 1879, Sup.; Donoho vw. Fish Bros., 58 Tex., 164; Leon & H. Blam 
v. Wilborne, 58 Tex., 161; Rosenburg v. Moore, 11 Md., 376; Whed- 
bee v. Stewart, 40 Md., 414; Burrill on Assignments, Appendix, 
681-690, 704: Nolin ». Douglass, 2 Hill Ch., 448; Jn ve Wilson, 4 
Barr, 430, 4 tS, 149; Ingraham wv. Gregg, 12 8S. & M., 22-30; Seaving 
v. Brinkerhoff, 5 Johns. Ch., 329; Lentelhon v. Moffat, 1 Edw. Ch, 
451; Halecy v y. Whitney, 4 Mason, 206; Bump on Fraudulent Con- 
veyances, 354; Malcolm v. Hodges, 8 Md., 

That the assignment was void as to non-resident creditors, they 
cited: Baldwin v. Hale, 1 Wall., 223-231; Cook ». Moffatt and 
others, 5 How., 310; Boyle v. Zacherie, 6 Pet., 348; Ogden v. Saunt 
ders, 12 Wheat., 213; 2 “ig on Const., see. 1390; Story on Con 
flict of Laws, § 341, p. 573 


Stringfellow & MeNeil, for appellee, cited: Appendix, Rn. S., p. 
$14; Burrill on Assignments, §§ 468-473; Keiley v. Dusenbury, 
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49 N. Y., 238; Leggett v. Hunter, 19 N. Y., 459; Crizer ». Holli- 
dav, 11 Paige, 819; Act of Texas Legislature March 24, 1879; 
Bailey v. Mills, 27 Tex., 435; King v. Russell, 40 Tex., 125; Burrill 
on Assignments, p. 251; Floyd & Co. v. Smith, 19 Ohio St., 546 ; 
Bump on Fraudulent Conveyances, ch. 15; King 0. Watson, 3 
Price (Exch.), 6; 2 Kent Com., (534), 693; Cheever v. Finlay, 7 Serg. 
& R., 510; Wilson v. Kneppley, 10 Serg. & R., 439; Bayne v. 
Willie, 10 Watts, 309; Bradshaw v. West, 7 Pet., 608; Livingston 
y. Bell, 3 Watts, 198; Skipvith’s Ex’rs v. Cunningham, 8 Leigh, 
971; Gordon v. Cannon, 18 Gratt., 387; Phippen v. Durham, 8 Gratt., 
457; Dockroy v. Dockroy, 2 R. I., 321; Haydock v. Stanhope, 1 
Curt., 471; Nightingale v. Harris, 6 R. L, 321; Lippencott ». 
Barker, 2 Bin., 174; Pierpont v. Love (Graham), 4 Wash. C. C., 232. 


Srayron, Associate Justice.—The first assignment of error is: 
“The court erred in overruling defendant’s general demurrer to 
plaintiff's petition.” 

Under this assignment it is contended that the county judge had 
no power, on the resignation of the assignee named in the trust deed, 
to appoint another assignee. 

Neither by assignment of error, nor by proposition based on it, is 
it urged that the action of the county judge was not invoked by a 
proper person; hence that question need not be considered. 

We are of the opinion that the resignation of the assignee, Peavy, 
was in contemplation of the statute a refusal further to execute the 
trust. The fourteenth section of the act of March 24, 1879, in terms 
provides that the county judge shall have power, when an assignee 
refuses to execute the trust, to remove him, and to appoint another. 

It would require an exceedingly technical and unreasonable con- 
struction to be placed on the act to justify the holding that when 
the assignee appointed by the deed declines further to act, and re- 
quests the appointment of some other person, that a state of facts 
does not exist which authorizes the county judge to act, as fully as 
though he had first entered up an order removing the assignee. 
The acceptance of the resignation is certainly equivalent to an order 
of removal, which, when made, calls for the appointment of another. 
Full notice to all persons interested in the estate seems to have been 
given, and we see no sufficient reason assigned for holding that the 
appointment of Vaughn was not valid. 

It is urged, through the third assignment, that it was error to 
overrule the objections made to the introduction of the deed of 
assignment. 
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These objections were: 1st, that the deed of assignment stipulated 
for releases to the assignor by such creditors as should take benefits 
under it, and did not convey all the estate of the debtor subject to 
forced sale; 2d, that it reserves to the assignor any surplus which 
may remain after paying the debts. 

The first ground is based on a mistake as to what the deed dogg 
really convey. 

The second section of the act of March 24, 1879, requires that 
there shall be annexed to the deed of assignment, in addition to g 
statement of the indebtedness of the assignor, names and residences 
of the several creditors, character of debt, etc., “a full and true 
inventory of all such debtor’s estate at the date of such assignment, 
both real and personal, in law or in equity, and the incumbraneegs 
existing thereon, and of all vouchers and securities relating thereto, 
and the value of such estate, according to the best knowledge of 
such debtor or debtors.” 

In this case the assignment deed conveyed certain designated 
property, without in terms declaring that the property thus con. 
veyed was all the assignor possessed, except that exempt from forced 
sale. Theinventory, however, which was made a part of the assign- 
ment, as the law directs, as well as the oath of the assignor, whieh 
the statute also requires to be made, contained clear and unequivocal 
declarations that the property conveyed by the deed and named 
particularly in the inventory was all the estate of the assignor, of 
every character whatever, which he owned, except named property 
which was exempted from forced sale. 

We are of the opinion that these papers should be taken together 
as the assignment, and the deed be read in the light of the facts 
found in all these papers. Such certainly is the true rule. Burrill 
on Assignments, 128; Norton v. Kearney, 10 Wis., 448; Van Vleet 
v. Slauson, 45 Barb., 317; Kruse v. Prindle, 8 Oreg., 158; Burrows 
v. Lehindorff, 8 Iowa, 96; Hott v. Bancroft, 30 Ala., 195; Downing 9, 
Kintzing, 28. & R., 326. 

Thus tested, it is quite evident that the assignor conveyed all his 
property of whatever kind, or however situated, to the assignee for 
the benefit of his creditors, excepting only such as the law under 
which he was acting permitted him to except; and by force of the 
first and ninth sections of the act, every conceivable interest in 
property which the assignor or his creditors*had passed by the deed 
and might be found and title thereto asserted by the assignee for the 
benefit of the creditors. 

In this case it is, therefore, not necessary for us to determine 
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whether, as a fact, it may be shown by extrinsic evidence that a 
deed which in express terms does not convey all of the property of 
the debtor, not exempt from forced sale, does in fact do so. 

Under the statute, it is unimportant whether the assignor by the 
assignment reserves to himself any surplus which may remain after 
payment of the consenting creditors, for the statute itself regulates 
that matter independent of what the terms of the deed may be in 
this respect, if the assignment be as is this, under the third section of 
the act, which, with some of the following sections, refers to assign- 
ments made for the benefit of consenting creditors only. 

Under such an assignment, strictly, other creditors than those con 
senting to the release of the debtor do not take at all; but the 
eighth section of the act provides that non-consenting creditors 
may garnishee the assignee for any excess of such estate remaining 
in his hands after the payment to the consenting creditors of their 
debts and the costs and expenses of executing the assignment. 

If non-consenting creditors should not pursue that course in case 
of an excess, the sixteenth section of the act, when the trust has 
been executed and the assignee desires to be discharged therefrom, 
provides that the excess shall be paid into the district court, subject 
tobe paid out upon the decree of that court, which would, no doubt, 
be so made as to protect non-consenting creditors who might show 
themselves entitled thereto, and take the necessary steps to fix a 
legal claim on the fund, in so far as the fund would go; if, how- 
ever, no claim to such a fund was made by any creditor, the coutt, 
after the lapse of a reasonable time, would certainly direct the ex- 
cess to be delivered to the assignor. 


( Thus the statute regulates the whole matter, and must control, if 


there be any conflict between its provisions and the deed. If the 
property passes to the assignee for the benefit of creditors generally, 
or for the benefit of consenting creditors alone, no provision which 
the assignor may make in the deed can interfere ‘with the distribu- 
tion of the estate as the statute requires; nor can the rights of 
creditors, intended to be protected by it, be destroyed by the levy 
of attachments or other process on the assigned property by dissat- 
istied creditors. They cannot disregard the plain intent of the 
statute,and abuse the process of a court to accomplish purposes 
utterly at war with the manifest purpose of the act. 

Proof of the appointment of the assignee, Vaughn, seems to have 
been made by the production of the original order of the county 
judge appointing him, together with his bond duly aporoved and 
filed as the law directs, and not by certified copies; such being true, 






































































Keating v. V aucun. [Austin Term 
’ 





a 
Opinion of the court. 





— — 
the objection to the evidence, based on the ground that the clerk of 
the county court had no authority to certify them, does not arise 

The law certainly contemplates that some record of the appoint. 
ment of an assignee shall be made, or caused to be made, by the 
judge who makes the appointment; and it requires the bond of the 
assignee to be filed with the county clerk of his county, and to 
the latter, at least, as its custodian, the clerk might certify for any 
purpose for which it, or a copy of it, might be needed. 

If the appointment had not been offered in evidenc e, the bond of 
the assignee, reciting as it did the appointment, and approved by 
the judge who made the appointment, as the law required it to be, 
was prima facie evidence of the appointment as well as of the quali- 
fication of the assignee. 

It is urged that, as it appears that some of the creditors of the 
assignor, who Ifave not consented to take under the assignment, are 
citizens of other states, therefore the assignment is void as to such 
persons, and hence void as to all persons. 

In support of this proposition we are referred to the line of 
decisions of the supreme court of the United States in reference to 
the effect of a discharge under a state insolvent law upon the rights 
of persons not citizens of the state in which the disc harge is 
granted and upon the right of the states to pass insolvent laws, 

As we understand this question, these decisions have no applica- 
tion whatever. The statute in question is in no sense an insolvent 
law, providing for the discharge of a debtor by a compliance with 
its terms without the consent of the creditor; but is a statute 
which, for the better protection of creditors, prescribes a mode for 
the administration of the estates of insolvents under assignments 
made by the debtors themselves, which would be good at common 
law, unaided by the statute, and, like any other trust, could be en- 
forced in a court of equity in the absence of a statute providing a 
mode of administration. 

Proceedings under such statutes have been sustained and held not 
to be even tea gge by a general bankrupt law enacted by con- 
gress. Hawkin’s Appe al, 34 Conn., 549; Maltbie »v. Llotchkiss, 38 
Conn., 81; Beck v. Parker, 65 Pa. St., 264. 

The statutes of this state do not provide for the discharge of a 
debtor from his liability and obligation to fully pay every debt he 
has contracted, unless such discharge is consented to by the creditor. 

It has never been conceived, in all the discussions had upon the 
subject of state laws which impaired the obligation of contracts, 
that a state statute, which, in providing for the administration of 
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the estates of insolvents, under assignments voluntarily made, per- 
mitted assignments to be made for the benefit only of such cred- 
itors as would consent to receive their proportionate share of the 
estate and therefore release the debtor, were laws impairing the 
obligation of contracts. 

There has been much contrariety of opinion in the courts of the 
states of this Union as to the validity of assignments which stipu- 
late for a release of the debtor by such creditors as take benefits 
under the assignment; and a review of the cases on this subject 
will not be made for the purpose of determining what the true rule 
in this respect is, for the matter is here settled by statute. Cases 
will be found fully collected in notes to Burrill on Assignments, 
secs. 184—200. 

In the case of Livermore ef al. v. Jenckes e¢ a/., 21 How., 126, an 
assignment was made in Rhode Island, where the same was lawful, 
which excluded from benefits under it all creditors who should re- 
fuse to execute releases from their respective claims. The property 
assigned was situated in the states of Rhode Island and New York, 
and by the laws of the latter state such an assignment, if executed 
in that state, would have been invalid, 

Creditors of the assignor residing in New York instituted pro- 
ceedings in the circuit court of the United States for the southern 
district of the state of New York to set aside the assignment on the 
ground that it was to inure only to such of the assignee’s creditors 
as should sign releases. The application was denied by the circuit 
court, and on appeal the supreme court of the United States held 
that the assignment, valid by the law of Rhode Island, was valid 
elsewhere, and binding on citizens of New York, although, if the 
assignment had been made in that state by persons residing there, 
it would have been invalid. 

Brashear v. West, 7 Pet., 609, was a case involving practically 
the same question as the case just cited, and was between citizens 
and residents of different states. In disposing of the case, Marshall, 
O.J., said: “The fifth and most serious objection is that the deed 
excludes all creditors who shall not within ninety days execute a 
release of all claims and demands on the said Francis West, of any 
nature or kind whatsoever. 

“The stipulation cannot operate to the exemption of any portion 
of the debtor’s property from the payment of his debts. 

“Tf a surplus should remain after their extinguishment, that would 
be rightfully his; should the fund not be adequate, no part of it is 
relinquished. The creditor releases his claim only to the future 
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labors of his debtor; if this release were voluntary it would be 
unexceptionable. But it is induced by the necessity arising from 
the certainty of being postponed to all those creditors who ghalj 
accept the terms by giving the release. It is not, therefore, volun. 
tary. ILumanity and policy, however, both plead so strongly jn 
fav or of leaving the product of his future labor to the del btor, who 
has surrendered all his property, that, in every commercial country 
known to us, except our own, the principle is established by lay, 
This certainly furnishes a very imposing argument against its being 
fraudulent. 

“ The objection is certainly powerful that its tendency is to delay 
creditors. If there bea surplus, this surplus is placed, in some de. 
gree, out of the reach of those who do not sign the release, and 
thereby entitle themselves under the deed. The weight of this 
argument is felt. But the property is not entirely locked up. A 
court of equity, or courts exercising chancery jut risdiction, will com: 
pel the execution of the trust, and decree what may remain to those 
creditors who have not acceded to the deed. Yet we are far from 
being satisfied that, upon general principles, such a deed ought to 
be sustained. 

“But whatever may be the intrinsic weight of this objection it 
seems not to have prevailed in Pennsylvania. The construction 
which the courts of that state have put on the Pennsylvania statute 
of frauds must be received by the courts of the United States.” 

That in Pennsylvania, by construction of the statutes of that 
state, such assignments are valid, certainly places the matter solely 
on the ground that there so the law is; with us, so the law is, by 
the direct words of the statutes of this state, so plainly written as 
to not need construction, or to authorize one variant from the letter, 

There is no error in the judgment and it is affirmed. 


AFFIRMED, 
[Opinion delivered May 9, 1884.] 





Jupy Burron v. G., H. & 8. A. R’y Co. 
(Case No. 5139.) 


1. Depositions.— Either party to a canse has a right to obtain the commission 
and take the deposition of a witness to wliom interrogatories and cross-iuter 
rogatories have been propounded and filed, when notice of the intention to 
take the deposition has been given. 
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9, SamE.— The fact that the officer who took the deposition of a witness occu- 
; pied the same room with an attorney for one of the parties, or that he was 
himself an attorney for one of the parties in other cases, affords no ground 
for suppressing the deposition. 
3, DAMAGES — MASTER AND SERVANT — RAILROAD COMPANY.— Ina suit against a 
railway company for damages caused from personal injuries inflicted by the 
- alleged negligence of the employees on a railway train, it was shown that 
poth the train and the road belonged to the company, though the road had 
not been formally received from the contractors who constructed it. The 
engineer, conductor and employees were, when the accident occurred, em- 
ployed and paid by the company, and could be discharged on complaint of 
the contractor. Held: 

(1) That these facts, unexplained, would make the company liable for the 
negligence of the engineer and its other employees on the train. 

(2) That if the train was run by the company with its own employees, for 
the purpose of transporting construction material for the contractors, the 
company would be responsible to any one not an employee for injury re- 
ceived by the negligence of those operating the train, even though the con- 
tractors had the right to determine when, where and to what extent supplies 
should be transported, and to that extent had the control of the company’s 
train and employees. 

(3) 1t would seem that, even if the employees operating the train, who 
were employed and could be discharged by the company alone, were yet 
operating the train in transporting supplies according to the directions, and 
subject to the will, of the contractors, they would still be the servants of the 
company, which would be responsible in damages for their negligence, 
Citing Quarman v. Burnett, 6 M. & W., 499; Michael v. Stanton, 3 Hun, 462, 
and other cases noted in the opinion. 

(4) If, for his own protection, the owner reserves over that which he per- 
mits to be used by another the essential powers of a master, it is but just 
that he should be held to sustain that relationship when the rights of others, 
affected by the negligence of those selected, paid and kept in his employ- 
ment, are brought in question. 

4, DISTINGUISHED.— This case distinguished from Cunningham v, Railroad Co., 
51 Tex., 509, 


Arrrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

Mrs. Judy Burton, as surviving widow of King Burton, and as 
administratrix of his estate, filed her petition against the Galveston, 
Harrisburg & San Antonio Railway Company, claiming $15,000 
compensatory damages, and $5,000 exemplary damages, on the 
ground that her husband, through neglect of the company, lost his 
life while being transported on its train. 

Appellee filed its answer, containing a general denial, and plead- 
ing further that if Burton came to his death by an accident on defend- 
ant’s road, or the Mexican & Pacific extension thereof, that such 
accident occurred on that part of the extension which was not under 
its management and control, but that the part of the road and the 
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train on which Burton was riding at the time of the accident were 
in the hands of the construction contractors; that it was used and 
controlled by the contractors; that the train was a construction op 
supply train, on which no passengers were carried or permitted to be 
carried under the regulations of the company; that Burton was not 
upon the train by authority of any of its officers or agents, but that 
any ticket or pass which Burton may have had was issued or given to 
him by the construction contractors, and that the company was in 
no way liable or responsible for the accident or injury to said Bur. 
ton. 
Verdict and judgment for the defendant. The errors complained 
of appear from the opinion, as do the essential facts. 










































Shook & Dittmar, for appellant. 


Waelder & Upson, in regard to the depositions, cited: Weeks o 
Depos., § 285, p. 325; citing Williams v. Rawlins, 33 Ga., 117, and 
Abbot v. Pearson, 130 Mass., 193; R. S., arts. 2223 and 2224. 

On the liability of the company for damages, they cited: Cun- 
ningham v. I. & G. N. R. R., 51 Tex., 509; 2 Redf. on Railways, 503, 
§ 129 et seq. 


Srayton, Assoctrate Justice.—The appellant having filed inter- 
rogatories to take the deposition of the witness Monroe, the appellee 
filed cross-interrogatories, after which the appellant took out a com- 
mission to take the answers of the witness, but failed for reasons 
satisfactory to herself to take the deposition. The appellee then 
took out a commission and took the deposition of the witness on 
the same direct and cross-interrogatories. Motion was made to ex- 
clude the deposition upon the ground that the appellee had no 
right to take out a commission and take the deposition under the 
existing facts. 

We are of the opinion that the objection was not well taken and 
that either party bad the right to take the deposition of the wit- 
ness after the direct and cross-interrogatories were filed. Any other 
course might lead to great wrong. A person desiring to avoid the tes- 
timony of a witness whom he knew would testify favorably to his 
adversary, if the rule was as contended for by the appellant, could 
file just such interrogatories as would bring out the evidence desired 
by his adversary, and, upon the same being crossed, take out a com- 
mission and put it in his pocket, never intending to take the depo 
sition, which, but for his apparent preparation to take, his adversary 
would have obtained. We do not wish to be understood as intimat- 
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ing that there is anything in the record in this case tending to show 
that the appellant was not acting in good faith at the time she filed 
interrogatories, and at the time she sued out a commission, and we 
refer to what might be done under such a practice as-is contended 
for by the appellant for the purpose of illustrating the impropriety 
of such a rule. 

We think that either party, after direct and cross-interrogatories 
have been filed in a case, with notice of intention to take the dep- 
osition given, has the right to take the deposition. That the same 
rule should apply in such case as applies to the right of a party to 
read a deposition taken by his adversary, if taken on cross-interrog- 
atories which he has filed. 

Neither the fact that the officer who took the deposition of the 
witness had an office in the same room as the attorneys for the de- 
fendant, nor the fact that the officer who took the deposition was 
the attorney for the defendant in some other cases, gave any suf- 
ficient ground for rejecting the deposition, it not appearing in any 
way that the officer was interested in the cause or its defense. 

The husband of the appellant was in the employ of Monroe, who 
was a contractor, engaged in building the extension of appellee’s 
railway; the terms of his contract, however, are not made to appear. 
There is testimony tending to show that the railway company was 
operating that part of its road on which the derailment took place 
from which the death of the appellant’s husband occurred, although 
it had not received the road from the contractor, and there is also 
evidence tending to show in general terms that this part of the rail- 
way was under the exclusive control of the contractor, Monroe. 

It appears that the conductor and engineer of the derailed train 
were employed and paid by the railway company, which alone had 
the power of selection and discharge. It also appears that it was 
usual for the company to discharge any of its employees when com- 
plaint of misconduct or inefficiency was made by the contractor, 

There is some evidence tending to show that the conductor of the 
train on the day it was derailed, although there was no regular pas- 
senger train on that part of the road, received fare for the trans- 
portation of passengers, which was contrary to the regulations of 
the company. The husband of the appellant was traveling on a 
pass, which was as follows: 

“ Orrice or Monror & Co., Contractors, 
“Enp or Track, Texas, Sept. 7, 1881. 

“Con@t Supply Train:— Please pass bearer to and from San 
Antonio. W. N. Monror.” 
VoL. LXI— 34 
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The derailed train was the property of the appellee, and its prin. 
cipal business evidently was to transport such material as was needed 
in the construction of the road from Lacoste station west to Hondo 
switch, at which place it was received and distributed by a locomo- 
tive and train under control of another conductor and engineer, ag 
the road advanced westward. 

The inference from the record is that the railway company, in 
making terms with the contractor, had agreed by its own trains, 
operated by employees of its own selection, and in its pay, subject 
to be discharged alone at the will of such of its own officers as had 
confided to them that power, to transport from San Antonio west 
such material and supplies as were necessary to the proper construe- 
tion of its road and the support of the contractor and his employees; 
or that the railway company had contracted to furnish trains so 
manned to the contractor, with which he might, under his own con- 
trol, transport such material and supplies as might be needed. To 
whom the material and supplies necessary to the construction of the 
road belonged does not appear. 

On the trial the court instructed the jury: 

3. “If you believe from the evidence that Judy Burton was the 
wife of King Burton, and that said King Burton lost his life in 
manner and place stated in plaintiff’s petition, and that Burton’s 
death was caused by the negligence of the employees of defendant 
as alleged, you will find for the plaintiff,” etc. 

4. “If, however, you find from the evidence that the defendant had 
no authority or control over the section of the road where the said 
Burton was killed, but that said section of the road was under the 
control of the contractor, and the train upon which the said Burton 
was killed was a supply and construction train under the said 
Monroe’s exclusive control as a construction contractor, you will in 
that event find for the defendant.” 

The charge given at the request of defendant instructs the jury 
that “if the train was a construction or supply train under the con- 
trol of the contractor, then the defendant is not liable, although the 
conductor and engineer running the train were employees of the 
railroad company.” 

The plaintiff requested the court to instruct the jury: “Itis a 
general rule of law that a principal or master is civilly responsible 
for wrongs committed by his agent or servant while acting about his 
business. The term servant, as used here, is not restricted to per- 
sons engaged in menial service; it is applicable to any relation in 
which, with reference to the matter out of which an alleged wrong 
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has sprung, the party sought to be charged has the right to control 
the action of the person doing the alleged wrong, and this right to 
control is the conclusive test by which to determine whether the 
relation of master and servant exists; the right to control the con- 
duct of another implies the power to discharge him from the service 
or employ ment for disobedience, and accordingly the power to dis- 
charge is said to be the test by which to determine whether the re- 
lation of master and servant exists.” This was refused. The charge 
thus asked was copied literally from Thompson on Negligence, 892. 

It is urged that the charge given by the court was too general, 
| and also misleading; that the charge given at the request of the de- 
fendant was erroneous; and that the charge requested by the plaint- 
| iff should have been given, in order that the jury might have some 
rule by which to determine what the true relation bebe the rail- 
way company and those persons operating its train was. 

The charge in every case should be such as to enable a jury to 
know what the law applicable to the facts of the particular case is; 
and the more clearly that is stated to the jury, the better the charge, 
if the rule which forbids a court to charge on the weight of evidence 
be not violated. aa, 
If there was negligence resulting in the death of appellant’s hus- 

band, that negligence was, under the facts in proof, the negligence 

of the engineer or conductor of the derailed train; and the question 
of relationship which they bore to the appellee at the time was 
one of the most important in the case. This was recognized by the 
court in the third charge given, in which the jury were informed 
the plaintiff was entitled to recover if the injury resulted from the 
negligence of the employees of the defendant. There was nothing 
in the charge, however, which informed the jury what would con- 
stitute those engaged in operating the train the employees of the 
railway company or the employees of the contractor. As to that, 
the jury were left to draw their own conclusions, unaided by the 
charge of the court. 

There is no doubt, under the evidence, that the engineer and 
conductor, and others engaged in running the train, were selected, 
employed and paid by the railway company, and that they could 
be discharged alone by some of its own officers empowered by it 
to act in this respect; cause for the discharge of these persons 
could be made known to the company by the contractor, and upon 
his representations they would ordinarily act. This would evidence 
that while the company withheld from the contractor one of the 
essential rights of a master, he was made its servant, in so far as to 
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give information of misconduct, upon which, instead of its own 
knowledge acquired through its own officers, the employee would be 
discharged. Nor is there any doubt, from the evidence, that the 
train which was derailed belonged to the railway company, as did 
the road on which the train was, eventhough it had not been form. 
ally received from the contractor. 

Such a state of facts, unexplained by proof of facts which would 
in legal effect make the engineer and conductor the employees of 
the contractor, would entitle the plaintiff to recover, if the injury 
of which she complained was the result of the negligence of either 
or both of these persons. Shearman & Redfield, 71; Joyce ». Capel, 
8 Carr. & Payne, 370; Norris v. Kobler, 41 N. Y., 44; Scott x L& 
St. K. Docks Co., 3 Hurl. & Colt., 596; Byrne v. Boadle, 2 Hurl, & 
Colt., 722. 

To rebut this prima facie case rested with the defendant; was it 
enough for this purpose to show that for certain purposes the con- 
tractor had an exclusive control over that section of the road, or 
to show that the contractor, for such purposes, had an exclusive 
control over the construction train? We think not. 

How far the train was under the exclusive control of the con- 
tractors will best appear by the insertion of the material parts of 
the testimony of Monroe, a contractor. He said: “The train on 
which he was killed was a supply train, under the control and 
management of the contractors who were building and constructing 
the road. . . . Frank Fanning was the conductor. Don’t re 
member the name of the engineer. They were running the train 
for the contractors, hauling material and supplies for them and 
under their directions. . . . I did have the right over that part 
of the road, the same that any contractor building a railroad has, 
the right to order and run trains for material and supplies, when 
the trains should run and where, and in fact I had the general, man- 
agement and control over the supply trains on that part of the road 
under construction. . . . Thecontractors building the road had 
charge of the road at the time he was killed. Jt was used for run- 
ning supplies and material for the purpose of building the road, 
for supplying the contractors with supplies and material. I had 
the ordering and control of it for hauling supplies and material.” 

Anderson, the paymaster of the railway company, on this point 
testified: “The supply trains were furnished the contractors and 
they were responsible for them; this was the regulation. The 
trains from San Antonio west were in charge of the contractor at 
the time of the accident. . . The train was the property of the 
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company, and the menrunning it were in the employ of the com- 
pany, but the train itself was under the control of the contractor at 
the time of the accident.” 

If the contract between the railway company and the contractors 
was that the former, by its own trains, run by its own employees, 
undertook to transport for the contractors such material and sup- 
plies as might be needed in the construction of the road to be built, 
then the railway company would be responsible to any one not an 
employee of the company for an injury received through the negli- 
gence of those operating the train; for those thus engaged would 
certainly be the servants of the company, even though the con- 
tractors may have been authorized to determine when, where and 
to what extent material and supplies should be transported, and to 
that extent to control the trains and employees of the company. 

If the contract was that the railway company should furnish certain 
trains or a sulficiency of locomotives and cars to be manned by men 
of the railway’s own selection, to be paid by it, and subject to be 
discharged by it alone, to be used by the contractors in the trans- 
portation of such material and supplies as would be needed, but to 
be operated according to the directions and wiil of the contractors, 
then there might be some question whether those engaged in operat- 
ing the trains were the servants of the railway company; but even 
in such a case, we are of the opinion that, in reason and upon the 
weight of authority of adjudicated cases, they are and should be 
considered the servants of the railway company; for in Such case it 
has retained to itself two of the most essential powers of a master — 
the power to select and the power to discharge (Quarman v. Bur- 
nett, 6 M. & W., 499; Michael v. Stanton, 3 Hun, 462; Kimball ». 
Cushman, 103 Mass., 198; Dalyell v. Tyrer, El., B. & EL, 899; 
Blake v. Ferris, 1 N. Y., 49; Taylor v. W. P. R. R. Co., 45 Cal., 
835; Dean v. Branthwaite, 5 Esp., 36; Wevant v. N. Y. & H. R. R. 
Co., 3 Duer, 362; Pawlet v. R. & W. R. Co., 28 Vt., 299; Thomp- 
son on Neg., 892-895; Abbott on Shipping, 55; S. & R. on Neg., 
71-75; Wharton on Neg., 177); a power presumably reserved for its 
own benefit and protection; for the protection of the thing to be 
used by the servant. 

The running of a locomotive, an intricate, valuable and danger- 
ous engine, is not knowingly confided to unskilled men — their selec- 
tion is a matter of importance to the owner; nor is the management 
of a train of cars knowingly confided to an unskilled person; and 
when the right to select and employ the persons who are to operate 
them is reserved to the owner, while the thing is to be used by an- 
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other, this is done for the protection of the owner against loss which 
might result to the thing used or to the business of the owner from 
an unskilful or negligent use of the thing. 

If, for his own protection, the owner reserves, over that which 
he permits to be used by another, the essential powers of a master, 
it is but just that he should be held to sustain that relationship 
when the rights of others, affected by the negligence of those so 
selected, paid and kept in his employment, are brought in question, 

If a locomotive or train had been injured or destroyed through 
the negligence of those engaged in operating them, what case would 
the railway company have against the contractors under either 
of the states of fact which, from the evidence as it was developed, 
may be inferred to have existed? The reply of the contractors to an 
action for damages based on such facts would be: ‘ Locomotives 
and trains were operated by men of your own selection, paid by 
you, and over whom you gave to us no power to discharge. You 
retained over those operating them the powers and rights which the 
master has over his servants, and you must bear the burdens which 
result from their failure of duty to you.” Such a defense would be 
unanswerable. 

If, for an injury resulting as did that under consideration, an 
action should be brought by the injured person, or by his representa- 
tives in case of his death, against the contractors, what would be 
their reply? It would certainly be: ‘“ We were not the masters of 
those persons who operated the trains; they were selected and em- 
ployed and paid by the railway company, and we had no power to 
discharge them. We could direct them what to transport, to what 
place, and when, but how it should be done, in so far as running 
the train was concerned, we had no power to control; in reference 
to that matter, the railway company, for the protection of its own 
property, operated it by its own servants, and as it does not appear 
that the injury resulted from any negligence of ourselves or our ser- 
vants, we are not liable.” Such an answer would be hard to meet. 

The train may have been “a supply and construction train under 
the said Monroe’s exclusive control as a construction contractor,” 
in so far as, for the purposes of the contractors, it was necessary for 
it to be, and yet the railway company be responsible for the negli- 
gence of its own servants; for its liability must depend on the rela- 
tionship of those persons to it through whose negligence the injury 
results, and upon this subject the jury should have been clearly in- 
structed. The broad, general charge given, under the facts in evi- 
dence, was calculated to mislead, and ought not to have been given. 
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The charge given at the request of the defendant, under the facts 
in evidence, was not only misleading, but was erroneous. 

How far both a railway company or other corporation or person, 
and even an independent contractor doing work for such corporation 
or person, may each become liable to third persons for torts of per- 
sons who hold to each of them a relation such as to render it the 
right and duty of either to control the employee in reference to a 
part of the work in which he is engaged, need not be considered in 
this case, 

That neither corporations nor persons are liable for injuries re- 
sulting from the negligence of independent contractors or their 
servants, while engaged in doing work for such corporations or 
persons, is well settled. 

The rule was recognized in Cunningham ». Railroad Co., 51 Tex., 
509, which is cited as an authority in support of the charges given 
in this case. The defense in that case was that the injury resulted 
while the train was in the exclusive use and control of the contract- 
ors engaged in constructing a portion of defendant’s road, and 
operated by the contractor’s own servants, agents and employees. 
The facts of the case are fully stated in the report of the case, in 
so far as was necessary to a correct understanding of the points 
considered in the opinion; a reference, however, to the record of 
that case shows that the persons engaged in operating the train 
were in the employment, pay and control of the contractors; and 
under such a state of facts the charge which was given by the court 
below and approved on appeal was unobjectionable. 

It exempted the railroad company from liability, “if, at the time 
the accident occurred, it (the train) was in the exclusive control of 
the contractors, and was run and managed by them, their servants, 
agents or employees.” Such is not the effect of the charges given 
in the case before us, nor are the facts the same as in the case 
referred to. 

The charge requested by the plaintiff and refused, as a whole, 
contained matters which it would have been error to give, but some 
charge embracing the substance of the charge set out in this opinion 
should have been given to the jury. 

The view taken of the matters already considered renders it un- 
necessary to consider the assignments of error which relate to the 
action of the court below in overruling the motion for a new trial. 

For the errors indicated the judgment of the court below is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


_ {Opinion delivered May 9, 1884.] 
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Crry Water Works v. C. W. Wuirt. 
(Case No. 4978.) 

1, PLEADING — Non EST FAcTUM.— The denial of the execution of an instry. 
ment in writing on which a pleading is founded in whole or in part, and 
which is charged to have been executed by defendant, an incorporated com. 
pany, through its president and secretary, must, under art. 1265, R. §., be 
verified by affidavit. The fact that the instrument set forth in the pleading 
is ambiguous on its face, and does not clearly by its terms purport to be the 
act of the company, does not vary the rule. If the statute referred only 
to such instruments as on their face purport to be the act of the person by 
whom or by whose authority they are alleged to have been executed, a 
different rule might apply. 


Appear from Travis. Tried below before the Ifon. A. S. Walker, 

Suit instituted by the appellee, on a promissory note, in the fol- 
lowing words: 
* $6,000. Avstin, Texas, April 15, 1882. 

“Six months after date we promise to pay to the order of C. W. 
White, at First National Bank, Austin, Texas, $6,000, with interest 
at ten per cent. per annum from date until paid, and all costs and 
expenses there may be in collecting this note, and ten per cent. 
attorney's fees if placed in the hands of an attorney for collection 
after maturity, interest payable monthly, on the 15th of each 
month, at the olfice of the City Water Company 

“M. D. Marner, 
“President City Water Company. 
“D. L. Wickes, 
“Secretary City Water Company.” 

The petition alleged that the note, while signed by Mather, presi- 
dent City Water Company, and Wickes, secretary City Water Com- 
pany, was in fact the act of the defendant, and that Mather and 
Wickes, the makers of the note, were acting for and on behalf of 
defendant in making the same; that the note was given in part 


a 


payment for certain shares of stock of appellant held by plaintiff, 
and that Mather and Wickes were authorized by defendant to 
execute the note; that their act in so doing had been fully rati- 
fied and approved by defendant; that previous to the execution 
of the note, and while Mather was negotiating for the purchase of 
appellee’s stock, Mather represented to appellee that he was acting 
on behalf of appellant; that Mather and Wickes represented to ap- 
pellee that they had full power and authority to bind appellant in 
the execution of the note, and that appellant, having full knowl 
edge of the representations made by Mather and Wickes and of the 
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terms of the contract, received the stock, and enjoyed the benefits 
and profits of the same in the way of increased dividends on its 
stock, etc. 

That the appellee relied on the representations made to him by 
Mather and Wickes, believed the same to be true, and accepted the 
note, and, unless the same was in fact the act of defendant, that a 
mistake had occurred, etc. There was a prayer that the court hear 
proof to establish the agreement, contract and intent of the parties 
in making the note, and that the same be adjudged to be the act of 
defendant, etc., and for judgment against defendant for amount due, 
etc. 

To the petition defendant, by amended answer, interposed gen- 
eral and special demurrers and general denial, and specific denial of 
the authority of Mather and Wickes to bind defendant in the exe- 
cution of the note, and averred that the note was given for shares 
of stock transferred and sold by appellee to Mather individually, 
and not to appellant as stated, and claimed that the contract had 
never in any way been ratified by appellant, and that appellant had 
never received any profit or benefit under the same. 

There was a special denial, but not under oath, of the execution of 
the note by defendant, and of the authority of Mather and Wickes 
to bind defendant in making the contract, and that the note was the 
individual obligation of Mather and Wickes. 

Plaintiff filed special exceptions to the fourth, fifth and sixth 
paragraphs of the answer, because the same were not verified by 
oath of defendant. 

The court sustained the exceptions to the fourth, fifth and sixth 
paragraphs of the amended answer, to which ruling the defendant 
excepted. 

The paragraphs of the answer stricken out were: 

Ist. A denial that the note was made or signed by defendant, or 
by its authority. 

2d. A denial that defendant had ever received any consideration 
for said note, or that the same was executed in part payment of 
stock sold by plaintiff to defendant, and that in fact the same was 
given by said Mather and Wickes for shares of stock sold to said 
Mather individually. 

3d. A denial that defendant had ever in any way ratified or con- 
firmed the act of said Mather and Wickes in the execution and 
delivery of said note. 

Judgment against appellant for amount of note, less payments 
allowed. 
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Sheeks & Sneed, for appellant, cited: Gregory v. Leigh, 33 Tex, 
813; Morrison v. Hodges, 25 Tex. Sup., 176; Compton », Stage 
Company, 25 Tex. Sup., 67. 


I. W. Chandler and David E. Hewlett, for appellee, cited: Trayn. 
ham v. Jackson, 15 Tex., 173; Revised Civil Statutes, secs. 7, 8 and 
10, art. 1265. 





Srayton, AssocraTE JusTIcE. ‘ial questions in this 
case depend on whether it was necessary that the pleadings of the 
defendant, seeking to set up the want of authority in the persons 
who executed the instrument sued on, should be sworn to; for if 
this was necessary the court did not err in sustaining the plaintiff's 
exceptions to so much of the defendant’s answer, not sworn to, ag 
sought to make that issue; nor did it err in excluding evidence 
offered for the purpose of showing such want of authority. 

There are certain defenses which the statute requires to be made 
by pleading verified by affidavit, of which that attempted to be set 
up by a portion of the answer is one. The statute provides that 
“‘a denial of the execution by himself or by his authority of any 
instrument in writing, upon w hich any pleading is founded, in whole 
or in part, and charged to have been executed by him or by his au 
thority, and not alleged to be lost or destroyed,” shall be so verified, 
R. S., 1265. 

The action is founded on an instrument in writing, charged to 
have been executed by the defendant, through its president and see 
retary, who are alleged to have been fully authorized to execute it, 
and thereby bind the defendant. This being true, the letter of the 
statute applies, and we are of the opinion that there is nothing in 
its spirit which would exempt this case from its operation. 

That the instrument is ambiguous, and does not clearly purport to 
be the act of the defendant, does not render it any the less an “in- 
strument in writing upon which any pleading is founded in whole 
or in part, and charged to have been executed by him (the defend 
ant) or by his authority.’ 

tn a number of cases in which the instrument on its face did not 
clearly appear to be the act of the person who sought to show that 
it was not executed by him or by his authority, it has been held that 
the person setting up such defense must do so by an answer verified 
by his affidavit. Drew v. Harrison, 12 Tex., 280; Reid v. Reid, 1 
Tex., 591; Persons v. Frost & Co., 25 Tex. Sup., 130; Prince 
Thompson, 21 Tex., 480; Sessums v. Henry, 38 Tex., 41; Ferguson 
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v. Word, 23 Tex., 177; Lewis v. Lowery, 31 Tex., 663; May v. Pol- 
lard, 28 Tex., 678. If the statute in terms referred only to such 
instruments as on their face purport to be the act of the person by 
whom or by whose authority such instruments are alleged to have 
been executed, then a different rule might be applied. 

In the case of Compton v. Stage Co., 25 Tex. Sup., 78, there are 
expressions which would seem to point to a conclusion different to 
that which we believe to be the one required by the statute. In 
that case, however, there was a plea of non est factum, verified as 
the statute required, and a ruling as to the effect of a general denial 
in cases of this character was not necessary to the decision of the 
cause. 

It may be that the statute which requires the plea by which the 
execution of an instrument sued on is put in issue to be verified by 
affidavit, in reason ought to apply only to such instruments as on 
their face clearly import to be the act of the party; but this was a 
matter for the consideration of the legislature, and not for the 
judiciary. 

The sole duty of the courts, in this respect, is to determine what 
the legislature intended ; and there being nothing in the language of 
the statute, or otherwise, indicating that it was the intention of the 
legislature so to restrain the operation of the statute, we are not 
authorized so to construe it. 

We see no such error in the proceedings had in the court below 
as require a reversal, and the judgment is affirmed. 

AFFIRMED. 

[Opinion delivered May 9, 1884.] 





Joun W. Nicnots er at. v. Jos. B. Drerett. 
(Case No. 5138.) 


1, JUDGMENT, CONCLUSIVENESS OF.— The judgment of a court of competent 
jurisdiction is conclusive, not only as to the subject matter determined, but 
as to every other matter which the parties might have litigated in the case 
and had decided, and a plea of res judicata applies to all such matters. 
Even the wife, when a litigant, is bound by this rule. For exceptions to the 
rule see opinion. 

2. Same.— Hence, when, in a suit involving title to a large tract of land, judg- 

ment is recovered, the unsuccessful party cannot, in a subsequent proceed- 

ing, litigate his right against the successful party to a homestead ona portion 
of the land, claim to which as a homestead had not been asserted in the 
first suit. The first judgment operated as an estoppel against the children 
of the unsuccessful party setting up homestead rights in the land. 
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i 
8: BILL OF REVIEW.— One who seeks by bill of review to reopen litigation once 
concluded by a judgment against him must allege and prove facts show 


, : in 
that he was prevented from making a proper defense to the former mis. 
by fraud, accident, or act of the opposing party, without fault or negligence 


on his part. 


Arrest from Guadalupe. Tried below before the Ion. Everett 
Lewis. 

Appellants, on the 2d day of January, 1882, brought suit against 
appellee, setting up their homestead in two hundred acres of land, 
and complaining that the appellee was trespassing upon the gsamg 
and cutting down the timber, etc., and praying for injunction, ete, 
They obtained an order for a writ of injunction. Appellee filed a 
general demurrer and answer, setting up the plea of res adjudicata, 
and denying that the land was a part of the homestead of Nichols 
or that it was ever used as such, or that it was contiguous to the 
homestead of Nichols, and charging that the suit was brought for 
the purpose of doing away with and nullifying the judgment 
pleaded in bar. 

The death of John W. Nichols was suggested, and the children 
of Nichols made themselves parties plaintiff, and adopted the plead- 
ing of their parents. Appellee filed a “special demurrer and ex. 
ceptions ” to appellants’ petition and replication, asking the court 
to strike out each clause of appellants’ “ first supplemental petition 
and replication,’ which motion was sustained by the court anda 
judgment rendered dissolving the injunction, and that plaintiff take 
nothing by his suit. 

The pleadings in this suit, on the part of the plaintiff, revealed 
the character of the former suit and of the judgment rendered 
therein embracing the land, and sought by allegations to review that 
proceeding; but there was no statement showing that plaintiffs 
were prevented from making a proper defense in the former pro- 
ceeding by fraud, accident or act of the opposite party, without 
fault or negligence on their part. 


Rust & Ehringhaus, for appellant, cited: Res Adjudicata and 
Stare Decisis, secs. 3, 5, 14, 21; Smith’s Leading Cases, vol. 2, 663 
(6th Am. ed.); 8S. Packet Co. v. Sickles e¢ al., 24 How. (U. 8.), 34h 
(S. C., 5 Wall. (U. 8.), 592); Caruth v. Grigsby, 57 Tex., 259; Gaines 
v. Hennan, 24 How. (U. S.), 578, 579, and the authorities there cited; 
id., 340; Myers v. De Meza, 2 Woods (La. C. C.), 160-163; Cook a 
Burnley, 45 Tex., 115; Teal v. Terrell, 48 Tex., 491; Aspden eal. 
vw. Nixon et al., 4 How. (U. S.), 467; Freeman on Judgments, §§ 120, 
253 and note, 273, 274 (20 Am. Rep., 578); Withers v. Patterson, 2% 
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Tex., 491; Hamblin v. Warnecke, 31 Tex., 91; Const. 1870, art. 
XII, sec. 5; Const. 1876, art. XVI, sec. 50; Shriver’s Lessee »v. 
Lynn ef wy 2 How. (U. 8.), 43; Gray v. Brigriardells, 1 How. 
(U. 8), 6 636; Freeman on Void Judicial Sales, secs. 35, 42. 


W. E. Goodrich, for appellee, cited: Howard v. North, 5 Tex., 
990; Taylor v. Harris, 21 Tex., 438; Jones v. Taylor, 7 Tex., 240; 
Baxter v. Dear, 24 Tex., 17; Cayce v. Powell, 20 Tex., 767; 28 Tex 
532; 35 Tex., 295; 24 Tex., 22; 20 Tex., 791; Aspden v. Nixon, 4 
How., 467. 


Wir, Curer Justice.— It is well settled that the decision of a 
court of competent jurisdiction is conclusive, not only as to the sub- 
ject matter determined, but as to every other matter which the par- 
ties might have litigated in the case and which they might have had 
decided. Danaher v. Prentiss, 22 Wis., 316; Bates v. Spooner, 45 
Ind., 493; Le Guen v. Gouerneur, 3 Johns. Cas., 605; Shettlesworth 
v. Hughey, 9 Rich., 387. Or, as differently expressed, “ the plea of 
res judicata applies not only to points upon which the court was 
actually required to pronounce judgment, but to every point which 
properly belonged to the subject of litigation, and which the parties, 
by exercjsing reason: ible diligence, might bave brought forward at 
the time.” Aurora C ity v. West, 7 7 Wall., 106. 

This court has frequently indorsed this principle and adhered to 
it whenever it has been called in question. Lee v. Kingsbury, 13 
Tex., 68; Tadlock v. Eccles, 20 Tex., 782; Chilson v. Reeves, 29 
Tex., 275; Webb v. Mallard, 27 Tex., 80; Cayce v. Powell, 20 Tex., 
767; Taylor v. Harris, 21 Tex., 439; Baxter v. Dear, 24 Tex., 17. 

It has been applied, as will be seen from the above authorities, to 
cases in which the wife was a party to the previous suit, and have 
held her bound by the judgment in the same manner as any other 
litigant. Howard v. North, 5 Tex., 290; Baxter v. Dear and Cayce 
v. Powell, supra. 

The only exception, if such it can be called, is where the claim or 
demand in the one case is different from what it is in the other. 
For instance, where the former suit was upon different bonds from 
those upon which the second suit is founded. Cromwell v. County 
of Sac, 94 U. 8., 351. Or where a wholly different tract of land is 
involved in one suit from what there was in the other. 

In such cases it is held that in order to operate as a bar to another 
action, the point in question must actually have been litigated in the 
former suit. Cromwell v. County of Sac, supra. 
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It is sought to apply this exception to the present case, but it is 
clear that it has no pertinence to it whatever; for the pleadings 
show that the former suit between Dibrell and the plaintiffs jp. 
volved the title toa tract of land which included the land upon 
which Dibrell is alleged in this case to have trespassed. 

The only question then is, Was the homestead right such a defense 
as might have been put in issue and decided in the former action? 

That action, according to the pleadings of appellants, was to ¢. 
tablish title and recover the whole one hundred and twenty-nine 
and three-fourths acres, and it was claimed under an execution gale 
at which it was sold to Dibrell as the property of John W. Nichols, 
one of the original plaintiffs in this suit, and claimed by his wife, 
the other plaintiff. In such a case, of course, Dibrell had to re 
cover on the strength of his own title. Anything which would haye 
defeated that title could have been pleaded and proved by the de. 
fendants in that case. Hence, the appellants could have set up, not 
only that the property was at the time of Dibrell’s purchase the 
separate property of the wife, but that it was the homestead of both 
of them, if it occupied that position at the time. If it did not, it 
could not have become so since, for it was impossible to acquire a 
homestead on Dibrell’s land, decreed to him by the district and 
supreme courts. 

It is evident, then, that the subject matter of the two suits is the 
same, and that the homestead claim of appellants which it was 
necessary to litigate in this cause might have been determined in 
the former action. 

When a party has two defenses to a suit he must urge them both 
and have a decision upon them. He cannot divide up litigation 
into different suits by pleading one as a defense, and afterwards 
using the other as a means of attacking the title which has prevailed 
over his other defense. Williams v. Close, 12 La. An., 878; Schaef- 
fer v. Scuddy, 14 id., 576. 

It matters not that the suit in favor of Dibrell was to recover the 
land, and this to enjoin him from trespassing upon it after it was 
recovered. It is not the relief sought, but the matter alleged upon 
which the recovery proceeds, that creates the estoppel. Lord Eilen- 
borough in Outram v. Morewood, 3 East, 346. 

If, in the first suit, the court held that the matter alleged by 
Dibrell entitled him to recover the land front Nichols and wife, 
surely this included a finding that they could not enjoin him from 
cutting timber from it or otherwise making use of the land as his 
own property. 
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The homesteac right is not of a character to make it an excep- 
tion to the rule we have announced as to the plea of res judicata. 
It has been frequently attempted in this state to exempt it from the 
operation of the rule, but it has always been held that when it 
might have been pleaded in the former suit it was too late to set it 
up in the latter. . Thus, where a mortgage has been foreclosed upon 
the homestead and a second suit has been brought by the purchaser 
at the mortgage sale, it is held that it is too late to set up the home- 
stead right as a bar to the last action. See authorities already cited. 

It is unnecessary to state that a judgment binding upon Nichols 
estops his children from setting up the homestead claim in the pres- 
ent suit. What we have said disposes also of the question as to 
the right to open the former decree and declare it a nullity be- 
cause the homestead was involved in the cause; and the attempt to 
have that decree reviewed because of insufficient proof to support 
it does not demand our attention. That the bill of review could 
not be allowed upon the allegations in the pleadings is well settled 
by the decisions of this court. Johnson v. Templeton, 2 Tex. L. 
R., 269; 29 Tex., 14; 21 Tex., 183. 

The court below properly struck out all the averments of the sup- 
plemental petition, and the plaintiff having declined further to 
amend, or to offer evidence under his pleadings as they then stood, 
the judgment was properly rendered for the defendant, and it is 
affirmed. 


AFFIRMED. 
[Opinion delivered May 9, 1884.] 





B. L. anp Exwsa Aycock v. Wa. H. Kmrroven er At. 
(Case No. 4689.) 


1, EXECUTION SALE OF CO-TENANT’S INTEREST IN LAND.— A creditor may sell 
under execution the undivided interest of the judgment debtor in one of 
several tracts of land, in all of which the debtor owns an undivided interest 
with the same tenant in common. 


Error from Falls. Tried below before the Hon. B. W. Rimes. 

This suit was begun by an application for a writ of injunction by 
defendants in error, Melissa Kimbrough, wife of Wm. Kimbrough, 
Mollie E. Price, and Mrs. J. E. Perkins, wife of George Perkins, 
The defendants were Josiah Watson, sheriff of the county, B. L 
Aycock and his wife, Emma Aycock, and A. P. Morris. 














D44 Aycock vy. Kimprovaen. [Austin Term, 





—————__ 
Statement of the case. 








———____ 


The petition set forth that Melissa Kimbrough and her husbanq 
W. Il. Kimbrough, Mary E. Price, Isadora E. Perkins and her hen. 
band, Geo. H. Perkins, and J. R. Morris, together with A. P, Mop 
ris, inherited from Henry Morris, their father, two lots in the town 
of Marlin, and a tract of one hundred acres of land in the country, 
That H. Morris died in 1875, and there were no debts of the estate, 
and that in December, 1878, there being no administration, they 
had made an agreed partition of the land, and set apart to A, P. 
Morris two acres of one of the town lots, and the rest of the land 
was owned in common since the partition by Kimbrough’s wife, 
Perkins’ wife and Mrs. Price. That J. It. Morris had by deed con. 
veyed his interest as an heir to the other said heirs. That on 
November 14, 1873, Emma and b. L. Aycock had recovered a judg. 
ment in the district court of Falls county against A. P. Morris, their 
co-heir, for $156, and that on the 20th day of November, 1878, they 
had caused execution to issue and to be levied on two of the tracts — 
the one hundred acre tract and the store-house and lot in the 
town of Marlin —on the 4th day of December, 1878; that the judg. 
ment against their co-heir, A. P. Morris, was dormant because execu- 
tion had not issued within a year from its rendition; that there was 
neither a judgment lien nor an execution lien; that while there was 
no agreement to so partition the property, A. P. Morris entered 
upon the four acre town tract, which was set aside to him on the 
day of August, 1877, and had ever since held and occupied the 
same; and in that partition (made the day of December, 1878), 
the same was set aside to him; that the levy covered the land that 
was set aside to plaintiffs. 

The injunction was dissolved on a sworn answer exhibiting execu- 
tion issued within a year from the date of the judgment against 
the defendant A. P. Morris, but the case was continued over, 
Aycock and wife, plaintiffs in error, sued out another execution 
against A. P. Morris, and levied on only one of the tracts of land, 
to wit, one hundred acres, to sell an undivided interest in the same, 
made sale, and plaintiff in error, Emma Aycock, bought the interest 
of A. P. Morris, defendant in execution, and following that filed 
her amended plea or cross action, asking for a partition of twenty- 
all the parties being in court. To this plea there 











five acres to her 

Was no answer. 
Partition was refused and an injunction decreed against the levy 

and sale, under the execution first issued. The court filed statement 

of facts and conclusions of law. 

It appeared from the findings of the judge that Mrs. Kimbrough, 
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Mrs. Price, Mrs. Perkins, J. R. Morris and A. P. Morris were chil- 
dren and heirs of Ilenry Morris, who died in Marlin in 1875. He 
jeft (besides personal property) the following real estate, viz.: his 
dwelling-house and lot (about seven acres) in Marlin, a store-house 
and lot on the public square in Marlin, and one hundred acres of 
land in the county of Falls, part of which was the land in contro- 
versy. It seems that J. R. Morris sold his interest in the estate to 
the other heirs, and was not made a party to this suit. 

In 1873 Aycock and wife recovered a judgment against A. P. 
Morris for about $155. Execution issued on this judgment within 
the year, but was returned nulla bona. In the latter part of 1868 
another execution issued and was levied upon the tract of one 
hundred acres and upon the house and lot on the public square. 
This was the execution which was enjoined in this suit. 

After the dissolution of the injunction in 1879 another execution 
issued and was levied on A. P. Morris’ interest in the tract of one 
hundred acres. This was sold by the sheriff and bought by Mrs. 
Ayco-k. After the levy of the last named execution the heirs of 
Henry Morris, viz., A. P. Morris and his three sisters above named, 
made a partition of the estate, in which they allotted to A. P. Morris 
a part of the homestead in Marlin, and gave the one hundred acre 
tract to the other heirs. 

The defendants assign for error the judgment of the court. 


B. L. Aycock, for plaintiff in error. 
No briefs on file for defendant in error. 


Detany, J. Com. Apr.— The judgment of the court against the 
validity of the execution sale is based upon a conclusion of law 
which is incorporated in the record as follows: “That the said land 
being owned jointly by the said heirs, together with the houses and 
lots in Marlin, at the date of the said levy and sale, it was incom- 
petent to subject an undivided interest of A. P. Morris in and to 
said land, or a specific part thereof; that said estate could not be 
partitioned in fragments.” 

Stating the proposition ina more general form, we understand 
the court to hold that if A. and B. are tenants in common of three 
separate tracts of land, a creditor cannot sell under execution A.’s 
undivided interest in one of the tracts. 

This is not exactly the question which is presented in the case of 
Good v, Coombs, 28 Tex., 35, where it was held that the judgment 
VoL, LXI— 35 
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creditor of a tenant in common was not entitled to have a distinet 
portion of the common estate set apart by metes and bounds for the 
satisfaction of his judgment. In that case the court only gave 
effect to the general rule which denies to a co-tenant the right to 
convey a'specific portion of the common property to the prejudice 
of the other co-tenants. Dorn v. Dunham, 2+ Tex., 376; McKey », 
Welch, 22 Tex., 396. 

The case now before us is of a different kind. It is not an at. 
tempt by a co-tenant (or by his jadgment creditor) to have conveyed 
a specific portion of a tract of land in which he has only an undi- 
vided interest. It is an attempt to sell the undivided interest in one 
tract of land of a co-tenant who owns that tract and several other 
tracts in connection with other co-tenants. This, it would seem, 
can be done. “Thus,” says Justice Story (Eq. Juris., sec. 6560), 
“where A., B. and C. were tenants in common in undivided third 
parts of an estate comprising Whiteacre and Blackacre, and OC. con- 
veyed his interest in Blackacre to D., and his interest in White 
acre to E., upon a bill filed by A. and B. for partition of the whole 
estate, the court directed that Blackacre should be divided into 
three parts, and one part should be conveyed to A., B. and D, 
respectively; and that Whiteacre should be divided into three parts, 
and one part should be conveyed to A., B. and E., respectively. In 
this way, consistently with the rights of A. and bL., the interests of 
D. and E. were, as in equity they ought to be, fully protected and 
secured.” 

The subject is fully discussed and the authorities examined at 
length in the case of Butler v. Roys, 25 Mich., 53, which resembles 
very much the present case. It was there held that when an in 
heritance consists of several distinct freeholds, a tenant in common 
may convey his undivided interest in any one or more of them; and 
it may be sold on execution without reference to any of the other 
parcels. See, also, Freeman on Co-tenancy, sec. 216. 

We have not thought it necessary to discuss the other assign- 
ments, as this point is decisive of the whole case. The judgment, 
we think, should be reversed, and, as the case appears not to have 
been fully developed upon the last trial, it would be better to re 
mand the cause. 

REVERSED AND REMANDED 
[Opinion adopted May 9, 1884.} : 
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L. Marx v. Lanar, Levy & Co. 
(Case No. 855.) 


1, Witness — EXAMINATION OF.— The action of the court below in permitting a 
witness, recalled to the witness stand (after his examination by both parties), 
for the purpose of laying a predicate for his impeachment, to be again 
examined, will afford no cause for reversal, unless it is shown that the dis- 
cretion of the court which permitted this to be done operated to the preju- 
dice of the complaining party. 

9, CHARGE OF COURT — SEPARATE PROPERTY.— It was error to instruct a jury, 
in a case in which it was sought to subject separate property of the wife to 
the payment of the husband’s debt, the separate property being invested in 
a mercantile business, that it was protected ‘‘so long as it was invested in 
that business.” 

8, Same.— It was also error to instruct a jury, in a case where the separate 
means of the wife, invested in merchandise, was levied on to satisfy the 
husband's debt, to the effect that the creditor of the husband could indem- 
nify himself by subjecting as much of her separate property, or its in- 
crease, invested in the mercantile enterprise, as she had withdrawn from it, 
and reinvested in other property; it being shown that some of it had been 
reinvested in a homestead. 

4, JUDGMENT — CosTs.— See statement and opinion for a case in which it was 
error to render judgment against the husband in a proceeding where prop- 
erty of the wife had been levied on to satisfy. the husband’s debt, the 
property being claimed by the wife. 


Arreat from Caldwell. Tried below before the Hon. L. W. 
Moore. 

This was a proceeding involving the trial of the right of prop- 
erty ina stock of goods in the district court of Caldwell county. 
On November 8, 1880, an execution from the county court of Gil- 
lespie county in favor of appellees, and against N. Marx and Theo. 
Kriiger, was levied on the goods in question. The goods were in 
the possession of N. Marx in the town of Luling. The levy was 
made by S. A. Bruce, a constable of Caldwell county, who valued 
the goods at $530. Mrs. Sarah Marx (appellant) filed her affidavit 
and bond under the statute with H. Kleinsmith, R. Jacobs, M. Epstein, 
Moses Miller, J. N. Stagner and W. W. Carpenter assureties. She 
claimed the goods as her separate property, and alleged that in Sep- 
tember, 1878, her brother, R. Oscar, gave her $800 in money; that 
in November, 1878, she invested $500 of that money in goods and 
took them to Luling, where she had sold them in the usual course 
of business, investing the proceeds, in part, in other goods and 
partly in supporting the family; and also in the payment of a 
debt incurred by the purchase of a store and dwelling-house in Lul- 














548 Marx v. Laner, Levy & Co. [Austin Term, 





aa, 
Opinion of the court. 








ing, the same building being used for both purposes. The con. 
stable valued the goods seized at $530. 

The jury found that $430 worth of the goods levied on were 
community property of Mrs. S. Marx and her husband and go were 
subject to the execution. The court, finding that $511.44 was due 
upon the execution, rendered judgment for the sum of $430, the 
amount of the community interest in the goods, and for the further 
sum of $47.80, costs, against Mrs. S. Marx and her husband, N. Marx 

“— 
and also against the sureties, H. Kleinsmith, It. Jacobs, M. Epstein, 
Moses Miller, J. N. Stagner and W. W. Carpenter. Judgment wag 
also rendered for $43, being ten per cent. upon the amount found 
by the jury. 


Niw, Storey & Storey, for appellant, cited: NR. S., arts. 1297, 1317, 
2245; Cotton v. Jones, 87 Tex., 34; Sparks v. Dawson, 47 Tex, 
144-6; Johnson v. Brown, 51 Tex., 75; Brown v. State, 23 Tex, 
200; Hall v. Hall, 52 Tex., 298; Haynes ». Stovall, 23 Tex., 627; 
Rose v. Houston, 11 Tex., 325; Neill v. Billingsly, 49 Tex., 168. 


Stringfellow & McNeil, for appeliees, cited: KR. S., art. 285 
Schmeltz v. Garey, 49 Tex., 49; De Blane v. Lynch, 23 Tex., 2 
54 Tex., 16; Chapman v. Allen, 15 Tex., 278; Gilliard v. Chessney, 
13 Tex., 337; Braden v. Gose, Austin term, 18382 (57 Tex., 37); Rose 

Houston, 11 Tex., 325; Cox v. Miller, 54 Tex., 26; R.S., arts, 
3, 5, 1437, 1442, 4824-4840; Scoby v. Sweatt, 28 Tex., 713; Sedg- 
wick on Const. & Stat. Law, 247-48; Pasch. Dig., art. 1501. 


Detany, J. Com. App.— The first assignment of error is that the 
court erred in permitting the plaintiffs to recall the claimant's wit 
ness, N. Marx, after he had been examined by the claimant in re 
buttal and the testimony had closed, in order to lay a predicate for 
his impeachment. 

In matters like this, so much is left to the discretion of the court 
that a judgment would not be reversed unless there was some abuse 
of ~y discretion to the prejudice of the party complaining. RS, 
12 

The second assignment complains of that part of the charge in 
which the jury are told that the proof in support of Mrs, Marx's 
claim to the property must be “ clear and siealiina! The phrase 
ology may be objectionable, but that is hardly enough to reverse 
the judgment. 

The third, fourth and fifth assignments questior the charge of 
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the court, and, we think, correctly. Mrs. Marx insisted that these 
goods were her property, and were not liable to her husband’s debt; 
that she had invested $500 in a stock of goods and had commenced 
business in her own name and in her own right; that she had kept 
about that amount invested in the business, and out of the profits 
had supported her family and had paid off a charge upon her home- 
stead of $400. 

Now the court told the jury that if she had so invested the $500 
of her separate property, it would be protected against her hus- 
band’s creditors “so long as it may be invested in said business.” 
This qualification was unfortunate. The money was exempt, not 
because it was invested in the business, but because it was the 
separate property of Mrs. Marx. She might have withdrawn the 
whole of it any day, and have closed up the business, witbout for- 
feiting the exemption, 

After having properly told the jury that the gains and profits of 
the business became community property and liable to execution, the 
judge proceeded as follows: “5th. The jury will determine from 
the evidence what sum, if any, her separate property, was invested 
by Mrs. Marx. You will charge her with any sum, proceeds of said 
mercantile business, withdrawn and otherwise invested; and of the 
goods levied upon, you will allow her the balance of her investment 
in the value of said goods,— not to include any part of those pur- 
chased on a credit. These last mentioned, and any surplus over her 
investment of the corpus as before ascertained, if any, you will find 
as liable to this execution.” 

In addition to its obscurity, this charge is objectionable because 
not applicable to the evidence. There is nothing in the record to 
show that Mrs. Marx had withdrawn any portion of her original 
“investment of the corpus,” as the charge seems to infer. She tes- 
tified that out of the profits of the business she had paid $400 upon 
adebt due for her homestead. Now this sum of $400 was community 
property, and if the creditors had gotten hold of it, they might law- 
fully have appropriated it to the payment of their claims. But 
suppose they fail to get their hands upon it; can they indemnify 
themselves by taking the same amount out of the principal? That 
seems to have been the view of the court, and it is certainly what 
was accomplished by the verdict and judgment. The jury found 
that the goods were subject to the levy, to the amount of $430. It 
is easy to see where this sum came from, when we remember that 
the goods levied on amounted in value to $530, and that $400 was 
paid by Mrs. Marx upon the homestead. The creditors of Marx, 
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therefore, had only to wait until the profits of his wife’s business, 
appropriated to the uses of the family, should equal the sum invested 
by her, and then they could take the entire stock. 

In the case of Braden v. Gose, 57 Tex., 37, it was held that the 
interest accruing on a note, the separate property of the wife, be 
comes community property and is liable for the husband’s debts, 
Now let us suppose that Mrs. Marx, instead of investing her money 
in goods, had loaned it at a high rate of interest and had appropri- 
ated the proceeds to the support of the family or to the purchase of 
a homestead. Would a creditor of the husband, who had failed to 
get the interest, be allowed to seize a part or the whole of the prin- 
cipal? We think not. 

In our opinion judgment should not have been rendered against 
the husband, N. Marx. A judgment already existed against him 
for the debt, and the only effect of this judgment was to make him 
liable for the costs and the penalty, for which he was in no sense 
responsible. 

Our opinion is that the judgment should be reversed and the canse 
remanded. 

tEVERSED AND REMANDED, 


[Opinion adopted May 13, 18S4.] 





InTERNATIONAL & G. N. Ry Co. v. Martin Nicnotson. 
(Case No. 5031.) 


1. FRAUD ON JURISDICTION — PRAcTICE.— A defendant who wishes to attack 
the jurisliction of the court on the ground that the plaintiff has committed 
a fraud on such jurisdiction by placing a larger value on specific articles 
than was proper, the value of which was sued for, and that this was done 
to secure jurisdiction improperly, must plead that fact; the issue thus made 
should be submitted to the jury with the issues involved. On such an issue 
it does not necessarily follow that because the plaintiff in his petition claimed 
damages in excess of the minimum jurisdiction of the court and recov- 
ered an amount less than such minimum jurisdiction, that the amount 
claimed was fraudulently stated to secure jurisdiction. 

2. Same.— When, on such an issue being submitted with the main case, the jury 


found for the plaintiff a sum in excess of the minimum jurisdiction of the 
court, the verdict must be regarded as including a finding in favor of the 
jurisdiction. 


8. MEASURE OF DAMAGES.— In a suit for damages against a common carrier for 
the loss of second-hand clothing belonging to the plaintiff. table furniture, 
and the like, having no special marketable value, and which were useful 
chiefly to the owner, it would seem that the measure of damages would be, 
not their loss at the place of intended delivery, but the value of such things 
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to their owner; not a price suggested by his partiality for them, nor yet what 
he could sell them for, but the actual loss in money he would sustain by 
being deprived of such articles of domestic use. 

4, Same.— In such cases it is only when the freight money has not been actu- 
ally paid that the amount of it is to be deducted in estimating damages, 
When no sum was alleged or proved by the shipper, and no amount was 
specified in the bill of lading, it was not error in failing to charge on the 
subject. 

5, Evipence.—In a suit to recover the value of second-hand clothing, it was 
not error to exclude the testimony of a witness as to the relative value of 
new and second-hand goods, when the witness stated that he was a dealer 
in new goods only and had no knowledge as an expert as to the value of 
second-hand clothing. 

6, Evipence.— In such a suit a question asked a witness as to ‘‘ what per cent. 
was lost on goods by being used, or the value of second-hand goods,” was 
properly excluded as too general 


Arrrat from Bexar. Tried below before the Hon. G. H. Noonan, 

Suit by Martin Nicholson to recover the value of a bureau and 
contents, alleged to have been shipped from San Marcos to Galves- 
ton and lost by defendant. The goods were valued in the peti- 
tion at $228.55. The defendant pleaded to the jurisdiction of the 
court, on the ground that the matter in controversy amounted to 
less than $200, and that the plaintiff had falsely and fraudulently al- 
leged the value to be $228.55, exclusive of interest, for the purpose 
of giving the district court jurisdiction of the case. This plea was 
verified by affidavit. 

Defendant also pleaded a general denial, and specially denied that 
the goods claimed were of the value alleged, or were of any 
value more than $25; that it was unusual to ship such goods in 
a bureau, and that at the time of the shipment the defendant had 
no notice of the contents of the bureau. 

The court submitted the plea to the jurisdiction to the jury at 
the same time with the other issues in the cause. The jury found 
the following verdict: “We, the jury, find for the plaintiff, and 
assess his damages at the sum of two hundred and twenty-eight 
dollars and fifty-five cents ($228.55).” Judgment in favor of the 
plaintiff accordingly. 

The errors assigned are evident from the opinion. 

Defendant offered to prove by the witness Oppenheimer the rela- 
tive value of new and second-hand goods, to which the counsel for 
plaintiff objected, because witness had testified that he was a dealer 
in new goods only, and the court sustained the objection and 
excluded the testimony. 


The defendant also offered to prove by the witness Pettipain 
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what percentage was lost on goods by being used, or the decreased 
value of second-hand goods, to whic h plaintiff objected, because the 
question was too genet ral, and the court sustained the objection, 


J. IH. McLeary, for appellant, on the proposition that the court 
should have passed on the plea to the jurisdiction, cited: R.S., arts, 
1268, 1269; Llolstein v. Gardner, 16 Tex., 116. 

That there should have been a special finding on the plea to the 
jurisdiction, he cited: R. S., art. 1317; Hall v. York, 16 Tex., 29, 

23; Civ. Cus. Ct. App., sec. 154; Bridge v. Ballew, 11 Tex., 270, 
272. 

On measure of damages, he cited: Civ. Cas. Ct. App., secs. 446, 
1148; Wolf v. Lacy, 3) Tex., 349; Fowler v. Davenport, 21 Tex, 
626; Cartwright ». McCook, 33 Tex., 613; Heilbroner v. Douglass, 
45 Tex., 406-408; 2 Greenl. Ev., sec. 261, p. 252; Sedgwick on 
Meas, of Dam., cap. X, pp. 260, 273 

On exclusion of evidence of Oppenheimer: Civ. Cas. Ct. App., 
secs. 147, 1147; Coles v. Perry, 7 Tex., 140; Todd v. Dysart, 23 
Tex., 597. 

On excluding evidence of Pettipain: Wells v. Fairbank, 5 Tex, 
584; Civ. Cas. Ct. App., secs. 147, 1147. 

Beneman & Bergstrim, for appellee, on questions affecting the 
plea to jurisdiction, cited: Jones ef al. v. Ford, Texas Law Rev., vol. 
2, No. 12, p. 178; Pearce v. Bell, 21 Tex., 691, and authorities cited; 
Day v. Cross, Texas Law Reyv., vol. 2, No. 9, p. 135. 

On measure of damages, they cited: Sutherland on Damages, vol. 

, pp. 293, 294; Fairfax v. N. Y. C, ete., R’y Co., 73 N. Y., 167. 


Wir, Curer Justice.— We do not think that any of the assign- 
ments of error relating to the ruling of the judge upon the plea to 
the jurisdiction of the court are well taken. There was nothing 
upon the face of the petition to show that the amount in controversy 
was placed at over $200 for the purpose of improperly giving juris 
diction to the district court. On the contrary, the petition makes 
out a clear case of jurisdiction by alleging the goods lost to be worth 
$228.55, and there is nothing in it to show that this was an overval 
uation. In such a case, if a defendant wishes to show by extraneous 
proof that the value was falsely estimated at teo much for the pur- 
pose of giving jurisdiction to the court, he must plead it, and then 
it becomes a question of fact to be subenigted to the jury with the 
other issues in the cause. Dreen v. T. & P. R. R. Co., 44 Tex., 309. 
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The district judge in this cause submitted the question to the jury 
in a manner that cannot be complained of by the defendant, for if 
there is any objection to this part of the charge, it is owing to the 
fact that it is too favorable to the appellant. It did not follow as a 
matter of course, that, if the plaintiff claimed more than $200 and 
recovered less, he was not entitled to sue in the district court. To 
gust the jurisdiction, it required further proof that the amount 
claimed was improperly overstated for the purpose of bringing the 
suit in that court. The charge of the court required a finding for 
the defendant, if the jury should think that the goods lost were not 
worth over $200, no matter how honestly and properly, from facts 
known to plaintiff, he had acted in estimating them at a larger sum. 
Of this charge, if there was any complaint, the plaintiff was the 
party to make it, and it certainly is not subject to objection on the 
part of defendants. Graham v. Roder, 5 Tex., 141. 

The jury found for the plaintiff in the sum of $228.55, the exact 
amount claimed by him, and this verdict, in view of the charge of 
the court on the subject of jurisdiction, must be taken to have 
included a finding that the court had jurisdiction of the cause. 

It is urged that the court should have charged the jury that the 
measure of damages was the value of the articles at their place 
of delivery less the cost of transportation. This is the general rule 
when goods are lost by a common carrier. 

In the present case the value of the goods was proved, but it did 
not appear from the evidence that there was any difference between 
their value at the point of their shipment and at the place of 
their delivery. In fact the lost articles seemed to be of such a char- 
acter, viz., second-hand clothing, books and table furniture which 
had been used by the plaintiff, that they could not be said to have 
to him a value at one place different from what they possessed at 
another. Hecould hardly have supplied himself in the market with 
goods in the same condition and so exactly suited to his purposes as 
were those of which he had been deprived. As compensation for 
the actual loss is the fundamental principle upon which this measure 
of damages rests, it would seem that the value of such gools to 
their owner would furnish the proper rule upon which he should 
recover. Not any fanciful price that he might for special reasons 
place upon them, nor, on the other hand, the amount for which he 
could sell them to others, but the actual loss in money he would 
sustain by being deprived of articles so specially adapted to the use 
of himself and his family. 

But be this as it may, the judge gave the charge as the appellant 
contends the law is, except that he did not state the place at which 
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their market value was to be estimated, nor say anything about 
deducting the freight money which might be due upon them, Thg 
charge is not so definite in reference to the first matter as it should 
have been, but it is not clearly wrong upon its face, and in such 
cases it is the duty of the party not satisfied with the instruction to 
ask charges that will more specifically and clearly place the law be. 
fore the jury. This the appellant failed to do in the present ease, * 

It is only in cases where the freight money has not been paid that 
the amount of it is to be deducted in estimating the damages, 
Hutchinson on Carriers, § 769. 

Here there was no proof whatever as to the amount agreed upon 
or as to whether or not it had been paid. The bill of lading left 
the amount blank, showing that no sum had been agreed upon by 
the parties. What the rate of charge in such cases was lay peeul- 
iarly within the knowledge of the defendant, and should have been 
proved by the company if it had not been paid. Without such 
proof the jury could not have deducted the freight, and there was 
no necessity for any charge upon that subject. 

The court did not err in rejecting the testimony of Oppenheimer, 
He was introduced as an expert on the subject of second-hand 
goods, and failed to qualify himself as such by showing any means 
of knowing the value of such articles. 

Nor did the court err in excluding the question asked of Pettipain 
in reference to the deterioration in value of second-hand goods. The 
question was too general, and should have confined the witness to 
the deterioration from the use. to which the lost goods had been 
subjected. 

The greater the length of time that goods have been used, or the 
severer the usage to which they have been subjected, the greater 
will be their deterioration in value. There can, therefore, be no 
general rule laid down as to the value of second-hand goods as com- 
pared to the value of those that are new; and any attempted rule 
on that subject would but tend to confuse the jury, or cause them 
to find upon a different state of facts from that presented to them, 

Whilst the cost of the goods was proven there was also abundant 
testimony to show their value at the time of their loss. If there 
was any testimony to show that they were worth less than the value 
placed upon them by the plaintiff in his evidence, it did no more 
than produce a conflict which it was the province of the jury to 
pass upon and which they did settle by their verdict. 

There is no error in the judgment and it is affirmed. 
AFFIRMED, 
[Opinion delivered May 13, 1884.] 
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Bruner Bros. v. James Srrona Er AL. 
(Case No. 4974.) 

1, PAROL EVIDENCE TO VARY WRITTEN CONTRACT.— All evidence regarding 
conversations between contracting parties, which afterwards resulted in a 
written contract clear in its terms, is inadmissible for the purpose of giving 
such contract a meaning different from that which the written words im- 
port, unless fraud, accident or mistake intervened and prevented the use of 
such language as was intended to convey the real meaning and intention of 
the parties, in which event it may be shown. 

4, CoNTRACT.— One contracting party who makes a representation to the other 
before the consummation of the contract, announcing at the time that he will 
not be bound by it, may enforce his contract though the representation was 
in the nature of an inducement to close the contract, and was incorrect, 
provided there was no intention to defraud; for the party to whom the 
statement was made had no right to negotiate on the basis that it was true, 
when cautioned by the other party that he would not be bound by it. 


Apreat from Lamar. Tried below before the Hon. R. R. Gaines. 

Suit by appellants on a written contract executed by appellees 
June 8, 1882, whereby it was agreed that appellee Strong bound 
himself in the sum of $3,000, with W. A. Kelsey as surety, to fur- 
nish and deliver to Bruner Bros. one thousand head of one and two- 
year-old heifers on or before August 1, 1882, for which they agreed 
to pay $7.75 per head for yearlings and $9.75 for two-year-old 
heifers, and in the event Strong should fail to make $1 per head 
profit at that price, then Bruner Bros. were to pay at the rate of 
$8 per head for yearlings and $10 per head for two-year-old heifers, 
The cattle were to be delivered in Denton county, but by subsequent 
arrangement they were to be delivered in Lamar county. By the 
terms of the contract, Braner Bros. were to deposit $3,000 in the 
bank of Texarkana, subject to Strong’s draft, to be used in the pur- 
chase of cattle, and they averred that the amount was deposited by 
them as per contract and used by Strong; that he failed to deliver 
them the cattle according to contract, and refused to deliver back 
to them their money, except $2,100 of it, leaving in their hands 
$900 of their original deposit. They sued for damages for failure 
to deliver.the cattle, for damages on the bond for $3,000, and for 
$900 for plaintiffs’ money in their hands. 

Defendants set up that, as an inducement to defendant Strong to 
make the contract, Bruner Bros. told him they knew where he could 
buy the cattle very low, so as to make more than $1 per head upon 
them under the contract, and they refused to tell him until after the 
contract was made; that Bruner Bros. were cattle dealers, and de- 
fendant was ignorant of the prices of cattle and was deceived and 
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misled by their promise, and that the same was a material induce. 
ment to the contract, etc.; and when he found that the cattle could 
not be bought at the prices represented, he notified plaintiffs that 
he had failed and that he demanded a rescission of the contract, and 
that plaintiffs then offered to assist in getting the cattle, and bought 
one hundred and fifteen head, which he tank on the contract, and 
which were paid for out of the deposit of $3,000 with $2,100 taken 
from the same; that plaintiffs also received fifty head of cattle from 
defendant at $10.50 per bead, which leaves only $375 of plaintiffy 
money in his hands, which he tendered into court and asked that 
the contract be canceled. 

Plaintiffs demurred, and specially excepted to the answer because 
it sought to vary the terms of an agreement by prior and contem. 
poraneous verbal declarations and matters not embraced in the 
written contract, and for reply they denied the allegations set up, 

Plaintiffs’ demurrer and special exceptions overruled. Judgment 
in favor of plaintiffs for the $900 leit in defendant’s hands, with 
interest, but no damages. 

Witness J. M. Benetield testified: “I heard T. N. Bruner tell 
J. Strong that he knew where he (Strong) could purchase some cat- 
tle that he could make a dollar a head on. J. Strong said that if 
he could guaranty that, that he (Strong) would make or close the 
contract. Mr. T. N. Bruner said that be would give him the names 
of parties that owned the cattle, but could not give him the guar. 
anty. I know that James Strong is dealing in cattle, buying and 
selling.” I was present part of the time the contract was being 
made. They made the contract at my house. Mr. Strong said he 
would make the contract if he knew where to get cattle. Mr. B. 
told Mr. S. they could give him names, so as he might get terms so 
as to make $1 per head profit, but would not insure it. Mr. 8S. said 
if he could get the cattle he would buy them in order to get $1 per 


head profit; . . they would not guaranty the purchase of the 
cattle; . . Mr. Strong attempted to get Bruner to guaranty 


that he could get the cattle. Defendant James Strong testified: I 

told them if they would promise me $1 profit I would get them. 

They said they wouldn’t guaranty $1 profit, but that they would 

get their cattle themselves, unless they could contract with me, 
There was much other evidence not necessary to detail. 


Maxey, Lightfoot & Denton, for appellant, cited on the parol evi- 
dence to qualify the contract: Wooters v. I. & G. N. R. R. Co., 54 
Tex., 294; Jackson vw. Stockbridge, 29 Tex., 398, and authorities 
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there cited on pages 398 and 400; Smith v. Garrett, 29 Tex., 53; 
Hunt v. White, 24 Tex., 643; 1 Greenl. Ev., sec. 275; Self v. King, 
98 Tex., 553; Reid v. Allen, 18 Tex., 241; Rockmore v. Davenport, 
14 Tex., 602; Belcher v. Mulhall, 57 Tex., 17; Franklin v. Mooney, 
9 Tex., 454; Epperson v. Young, 8 Tex., 135; East L. & R. RK. R. 
Co. v. Garrett, 52 Tex., 133. 

On the measure of damages they cited: Indianola v. G. W. & T. 
P. R’y, 56 Tex., 595; Yetter v. Hudson, 57 Tex., 613, and authori- 
ties there cited: Moore v. Anderson, 30 Tex., 230; Durst vw. Swift, 
11 Tex., 281; 2 Wait’s Act. & Def., 436; Perkins v. Lyman, 11 
Mass., 76. 


Todd & Hudgins, for appellee, cited: Henderson v. R. R. Co., 17 
Tex., 580; Wintz v. Morrison, 17 Tex., 383; Haldeman v. Chambers, 
19 Tex., 40; Mitchell v. Zimmerman, 4 Tex., 79; 1 Story’s Eq. Jur., 
§ 193, and especially Story on Con., § 506, and notes; 2 Pars. on 
Con., titles “ Fraud,” “ Rescission;” Hazard v. Irwin, 18 Pick., 95; 9 
Ves. Jr., 21; Durst v. Swift, 11 Tex., 251-2; Moore v. Anderson, 30 
Tex., 230; Heilbroner v. Douglass, 45 Tex., 403; Field on Dam., 
§ 154 et ante; 2 Greenl. Ev., § 257; 2 Sedg. on Meas. Dam., p. 232 
et seq. (7th ed.). 


Srayton, Associate Justice.— The answer to which the demurrers 
were urged must be considered with reference to the petition to 
which it was an answer. There being no pleading which put in 
issue the due execution of the instrument sued on, of date June 8, 
1882, the question is, Did the facts stated in the answer constitute a 
defense which could be urged against the action based on that 
agreement ? 

It is a general rule that all evidence in regard to conversation 
which may have been had between parties, before reducing an 
agreement to writing, which may have resulted in a written contract 
clear i in its terms, is inadmissible for the purpose of giving to such 
contract a meaning other than that conveyed by the language in 
which the parties ha ive selected to evidence their intention. Y Green- 
leaf, 275; Self vw. King, 28 Tex., 553; Jackson ». Stockbridge, 29 
Tex., 390; Wooters v. I & G. N. R. R. Co., 54 Tex., 294. 

When fraud, accident or mistake has intervened, and has prevented 
the use of such langui age as was intended to convey the real mean- 
ing and intention of the parties, then this may be shown. 

Tn the case before us, it is not pretended that the agreement 
which the parties made in writing does not express the intention of 
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the respective parties; but it is contended that the agreement was 
not to be operative between the parties unless the appellants gave 
to the appellee, Strong, such information as would enable him: to 
buy and deliver cattle at such price and expense as to realize to him. 
self a net profit of one dollar per head on the cattle out of the price 
which the appellants agreed to pay. Such is not the legal effect of 
the written agreement. Under it, Strong certainly agreed to deliver 
the cattle absolutely; but on the face of the instrament it appears, 
in case he could not make, under the contract price first named, a 
profit of one dollar per head, that then, without reference to 
whether he made profit or suffered loss, he was to deliver the cattle 
at the advanced price named. 

The agreement itself precludes the idea of any representation by 
the appellants which was intended or understood by the parties to 
be the foundation on which the contract was made; and this being 
true, we are of the opinion that the court erred in overruling the 
demurrers which went to so much of the answer as sought to avoid 
liability on the ground that the appellants failed to give to Strong 
such information as would enable him to buy and deliver the cattle, 
and thereon make a net profit of one dollar per head. 

If we look to the evidence in the case, it is rendered more certain, 
if possible, than by the written contract, that the parties did not rely 
upon the information which the appellants were to give Strong as 
to where he could buy cheap cattle; for upon request by Strong 
that the information to be given should amount to a guaranty that 
the cattle could be so bought as to enable him to make the named 
profit, such guaranty or assurance was denied, after which the 
written agreement was made. 

The judge who tried the case found that the representations made 
by the appellants to Strong in reference to where he could buy cattle 
so as to fill his contract with them, and make the contemplated 
profit, were made in good faith; if so, and the appellee was informed, 
before he executed the written contract, that the appellants would 
not guaranty or be bound by the representation which they made, 
then he must be held to have known that the representations were 
made as mere matter of opinion, upon which, if he relied, he must 
do so at his peril. 

If a representation be made by one contracting party to another 
in reference to a matter affecting the contract, and the person to 
whom it is made be informed that the other will not be bound by 
such representation, then, if it proves untrue, it is not such misrepre- 
sentation as amounts to fraud that will invalidate a contract; for 
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such representation cannot be fraudulent if believed to be true, for 
the party to whom it is made has no right to rely upon it when the 
other informs him that he does not intend to be bound by it. Jack- 
gon v. Stockbridge, 29 Tex., 395; Wooters v. I. & G.N. R. R. Co., 
54 Tex., 294; Bigham v. Bigham, 57 Tex., 238; Belcher v. Mulhall, 
57 Tex., 20; Story’s Equity, 191-203. 

We are therefore of the opinion that, on the facts found, outside 
of what appears in the face of the written contract, it must be held 
that there was no such misrepresentation in regard to the matter as 
would invalidate the contract, and that julgment should have been 
rendered for the appellants, not only for the $900 still in the hands 
of Strong, of the money advanced to him by appellants, with interest 
at the rate of eight per cent. per annum thereon from the Ist day 
of August, 1882, but that the court should also have rendered judg- 
ment in favor of the appellants for $1,664, with interest thereon from 
the same date at the same rate, for the failure of the appellees te 
deliver eight hundred and thirty-four head of the cattle which he 
contracted to deliver; the judge who tried the cause having found 
that the cattle at time and place of delivery were worth $2 per head 
more than the contract price. 

The judgment of the court below will therefore be reversed, and 
such judgment here rendered as the court below should have ren- 
dered ; and it is accordingly so ordered. 


REVERSED AND RENDERED. 
[Opinion delivered May 13, 1884.] 





Lizzie Enpick v. Cuartes Enpicx. 
(Case No. 4976.) 


1, CHARGE OF COURT — PRACTICE.— One who does not regard the charge of the 
court as sufficiently full should call attention to the fact by presenting and 
asking a charge supplying the supposed defect; failing to do this, he cannot 
urge the defect for the first time on appeal. 

2, BILL OF EXCEPTIONS.— When a bill of exceptions fails to state the objection to 
the introduction of evidence admitted on the trial of a cause, it cannot be 
specified for the first time on appeal. 

8. Divorce — Evipencer.— The record showing a conviction of the husband. on 

his plea of guilty, to a charge of having assaulted the wife, cannot be used in 

evidence in a divurce suit by the wife against the husband, It is excluded 
by art, 2863, Revised Statutes. 
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Arrrat from Callahan. Tried below before the Hon. T, B 
Wheeler: 


J. EF. Thomas, for appellant. 
No briefs on file for appellee. 


Srayton, Associate Justice.— This 1s an action for divorce, based 
on many averments of cruelty exercised by the husband towards 
the wife. There is no statement of facts contained in the transcript, 
and the errors assigned relate to the exclusion of evidence offered 
and to supposed defects in the charge of the court. 

Under a long line of decisions, the rule has been fixed that, in 
the absence of a statement of facts, the correctness of charges given 
will not be considered, unless, under no facts which might have been 
proved under the pleadings, could the charge have been correct, 
Pfeulfer v. Maltby, 54 Tex., 459; Lockett v. Schurenberg, 60 Tex, 
610. 

Moreover, in this case, the assignments go, not so much to the 
correctness of the charge as given, as to supposed want of full 
ness in the charge; in such case it is the duty of the person who igs 
of the opinion that a charge is not so full as it ought to be, to ask 
a further charge. 

The bills of exception taken to the exclusion of evidence do not 
state the objections which were urged to the evidence, nor the 
grounds on which it was excluded. In such case, and especially so 
when there is no statement of facts, rulings of a court in excluding 
evidence will not be considered. Thompson v. Callison, 27 Tex, 
438; Lockett v. Schurenberg, 60 Tex., 610 (3 T. L. R., 98); White 
head v, Foley, 28 Tex., 268. 

The same matters may have been proved by other evidence intro- 
duced in the case, so far as we can know from the record, and if so, 
no injury may have resulted from the ruling of the court even if 
erroneous, 

The desire of the husband to get possession of the child may, so 
far as we can know without a statement of facts, have been laud- 
able and in every respect justified; if so, proof of such desire and 
of attempts to accomplish such a purpose could have had no weight 
in favor of the appellant. If the contrary was true, and the ev 
dence therefore relevant on the question of cruelty, that should have 
been made in some way to appear; for in the absence of some such 
showing all presumptions must be indulged in favor of the correct 
ness of the ruling of the court below. 
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If the rejection of the record, showing a conviction of the hus- 
band of an assault on the wife, had upon his plea of guilty, was 
properly presented in the bill of exceptions, we are not satisfied 
that, under the statutes regulating the admission of evidence, such 
evidence ought to have been admitted. 

The statutes of this state provide, in actions for divorce, that “the 
decree of the court shall be rendered upon full and satisfactory evi- 
dence, independent of the confession or admission of either party.” 
R. §., 2863. 

It would seem that a conviction of the husband of an assault on 
the wife, had upon his plea of guilty, is as much an admission or con- 
fession as though made in some other manner. Such confession or 
admission is as likely to be collusive, when so made, as if made under 
other circumstances. The intention of the statute is evidently to 
prevent the obtaining of divorces by collusion, and for this purpose 
cuts off all confessions and admissions of the parties, however made. 

The case of Bradley v. Bradley, 11 Me., 367, seems to have held 
such evidence admissible; but an examination of the statutes of 
that state then in force does not evidence the fact that any such 
statute was in force there as we have here. This case is referred to 
by Mr. Greenleaf as the authority for such a rule as the appellant 
contends for. 

In an action for damages for an assault and battery, no doubt the 
record of the conviction in acriminal prosecution, based on the same 
facts, if the conviction was had on a plea of guilty, would be ad- 
missible; not so much, however, by reason of its being a judgment, 
as by reason of its being the solemn confession or admission of an 
interested party of facts material in the civil action. In such a case 
such confessions or admissions, however made, would be admissible; 
not so in a suit for divorce, for the statute excludes such evidence. 
Stafford v. Stafford, 41 Tex., 117. 

There is no error in the judgment, and it is affirmed. 


Se AFFIRMED. 
[Opinion delivered May 16, 1884.] 
VoL. LXI— 36 
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Tue Srare v. R. Wetts er at. 
(Case No. 4832.) 


1, COLLECTOR’S BOND, SURETIES ON.— The sureties of a tax collector who pro- 
cure, on their application to be released, an order of the commissioners’ court 
requiring of the collector a new bond, are not relieved as sureties until g 
new bond is approved by the comptroller of the state, notwithstanding its 
approval by the commissioners’ court. 


APPEAL from Travis. Tried below before the Hon. A. S. Walker. 

The following statement, made in appellant’s brief, presents the 
case: 

This suit was instituted by the state of Texas, in the district 
court of Travis county, on the 14th of December, 1881, against 
Richard Wells and his sureties, on the official bond executed by 
said Wells on the 18th of April, 1876, as tax collector of Van 
Zandt county, for the taxes due the state for the year 1878, amount 
ing to $1,850.08, besides interest thereon from September 1, 1879, 
at the rate of eight per cent. per annum. 

On the 2d of December, 1882, the surety defendants, who had 
been served, filed their answer admitting they had executed and 
delivered the bond sued on, and that Wells had commenced dis 
charging his duties under said bond, but they claimed that, on the 
application of the sureties, made at the August term, 1877, of the 
commissioners’ court of Van Zandt county, the sureties had been 
relieved from all liability on the bond from that date, by order of 
the court; that Wells was required to give a new bond, and was 
ordered to cease acting as tax collector until he gave the new bond, 
but that the clerk, by some oversight, had failed to record the 
order; that the failure was not discovered until after the institution 
of this suit; that the order was entered nunc pro tune by order of 
said court on January 4, 1882, and that the same was in full force. 
The answer of defendants denied that Wells was in default at or 
before the August term, 1877; claimed that they were not liable 
for any default that may have occurred since then, and alleged that 
after the relieving order was made, in August, 1877, Wells had 
given a new bond, which was approved by the commissioners’ court 
and forwarded to the comptroller, but, for some informality, was 
returned by the comptroller for correction, but that the same was 
never again returned to the comptroller, and that defendant Wells 
proceeded to execute the duties of his office under the new bond, 
and not under the bond on which the defendants were sureties. 
Judgment in favor of the state against the principal, R. Wells 
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for $2,361.13, but in favor of the surety defendants against the 
state for all costs of suit, and discharging them from liability on 


the bond. 


John D. Templeton, Attorney General, Taylor Moore and Osceola 
Archer, for appellants, cited: KR. S., arts. 4286-4293; Craddock v. 
Scarborough, 54 Tex., 346; Camoron v. Thurmond, 56 Tex., 35; Gen. 
Laws of 1876, pp. 51-54; Houston Tap & Brazoria R. R. Co. v. Ran- 
dolph, 24 Tex., 333; Lindsey v. Luckett, 20 Tex., 516. 


Walton & I7ill, for appellees, cited: Withers v. Patterson, 27 
Tex., 497-98; Freeman’s Judginents, secs. 61-68. 


Warts, J. Com. Apr.— Previous to the passage of the act of 
August 12, 1876, providing a remedy whereby sureties on the bonds 
of county officers might relieve themselves from liability for the 
future defaults and official misconduct of the officer, the obligation 
of the surety had been considered as a continuing contract; a lia- 
bility extending throughout the term of office; and from which the 
surety had no means of relieving himself. By that act a privilege 
or favor was conferred upon such sureties, and by which, notwith- 
standing they, by signing the bond, qualified the officer to discharge 
the duties of the office, they could protect themselves from liability 
for and on account of any future official misconduct upon his part. 
Hence, it would seem to result that the security, to obtain the bene- 
fits of the act, would have to pursue the remedy as there given, 
untii all the acts upon which his discharge is conditioned had been 
accomplished. 

It is provided by the organic law that “all officers within this 
state shall continue to perform the duties of their offices until their 
successors shall be duly qualified.” This, of course, is to be under- 


or 
5° 


stood with its proper qualifications. The officer may resign, or may 
be removed by some competent authority, and the office declared 
vacant, either of which would terminate his official existence, and 
he would not thereafter be authorized to discharge the duties of the 
office. But until his official existence is at an end he may continue 
to discharge the duties of the office, and it seems that his sureties 
would be liable for his official misconduct, and that liability would 
continue even after the expiration of the term of office had expired, 
provided his successor had not then qualified. Thompson v. State 
of Mississippi, 37 Miss., 518; Placer Co. v. Dickerson, 45 Cal., 12; 
Anderson v. Longden, 1 Wheat., 85. While it is provided by the 
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first section of the act of August 12, 1876, that upon notice being 
served upon the officer of the surety’s application to be relieve ay 
from the bond, he shall cease to exercise the functions of his office 
except as therein provided; and if he fails to give a new bond 
Within twenty days after such service, then his oltice shall become 
vacant. Still, the second section provides that if the new bond is 
given and approved, then the sureties on the former bond are dis. 
charged from liability for the future misconduct of the officer, 

This act carries the evidence of hasty legislation and want of con- 
sideration upon its face. The mode of procedure provided for is in- 
complete, and tke terms of the act are indefinite and uncertain. For 
instance, the application of the surety is required to be made to the 
county commissioners’ court, but no action by the court upon it is 
either authorized or required. And again, the language is that, unless 
the bond is given within twenty days after the service of the notice, 
the office shall become vacant, yet no tribunal or other authority is 
designated to ascertain the fact or declare the vacancy. It but barely 
presents the outline of a remedy, nearly everything in reference to 
which is left to be supplied by judicial construction. 

However, at the same session 1, and but a few days after the passage 
of this act, the legislature passed another in reference to tax collect- 
ors, specifying the requisites and prescribing the conditions of their 
official bonds. It provides that their bonds shall be approved by the 
county commissioners’ court, and subject to the further approval of 
the comptroller. And also the commissioners’ court or comptroller 
might either require a new bond or other surety, which, if not given 
when required, he shall be suspended, and dismissed from office by 
the county commissioners’ court. As this latter act relates to the 
particular subject matter, the two should be considered as parts of 
the same statute, and in arriving at the legislative intent should be 
construed together. 

Statutes are to be enforced according to their true intent. “ For it 
is this intent which constitutes and is in fact the law, and not the 
mere verbiage used by inadvertence, or otherwise by the legislature, 
to express its intent, and to follow which would pervert that intent.” 
Russell v. Farquhar, 55 Tex., 360. 

As has been truly said, “ A thing within the intention is within 
the statute, though not within the letter. And a thing within the 
letter is not within the statute, unless within thé intention.” 

In reference to a matter of such great importance as the collec- 
tion and disbursement of the public revenue, the legislature could 
not have intended that sureties on official bonds should be dis- 
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charged from further liability in such manner or under such circum- 
stances as would jeopardize the public interests. As has been seen, 
without this legislation the surety would be liable, not only for the 
full term of the office, but also until his principal’s suecessor had 
duly qualified. Then, in availing himself of the privilege or favor 
extended by the statute, it would seem reasonable and just to re- 
quire of him, as a condition precedent to his discharge, to prosecute 
the remedy to that extent which would secure the public against 
loss for the misconduct of his principal, either by the substitution of 
a new bond, satisfactory to and accepted by the proper authority, 
or else to see that he is dismissed from office. 

The statute of Ohio, after providing that justices of the peace 
might be required tu give other security, etc., contained the follow- 
ing: “ And if such justice shall fail to give other security, to the 
satisfaction of such trustees or city council, within ten days after 
having received a written notice from the trustees to that effect, 
such failure to give security shall be taken and deemed a resignation 
of his office, and the trustees shall proceed to fill such vacancy as in 
other cases.” 

In a case that arose under that statute the court said: “ Waiv- 
ing all other questions which have been and might be made in the 
case, It is enough to say that the sureties on the official bond of All- 
men, at the beginning of his term of office, voluntarily became re- 
sponsible for the fidelity and integrity of his official conduct. That 
responsibility must continue during his term of office, unless they 
become released from it under some provision of law. The only 
condition provided by law on which they can be released from their 
responsibility is this: that he ‘shall give other security to the 
satisfaction of the trustees.’ No other security was given; none at 
all. The additional names subscribed to the otficial bond not ap 
pearing in the body of that instrument, there are no words cf obli- 
gation to bind them, and they are of no signification whatever. 
The trustees did not declare the oftice vacant, nor proceed to fill it 
as if it were vacant. The sureties ought to have seen to it that this 
was done, or to have held the trustees responsible for the non-per- 
formance of their duty. The obligation of the sureties remained 
in full force.” Stevens v. Allmen, 19 Ohio St., 489. 

Under our statute the only condition upon which the sureties are 
discharged from further liability is thus expressed: “If a new 
bond be given and approved, the former surety or sureties shall be 
discharged from any liability for the misconduct of the principal, 
after the approval of such new bond.” 
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True, the approval of the commissioners’ court was required by 
law, but it must be remembered that this was not final: the bond 
was still subject to the approval of the comptroller. And when re. 
jected by that officer, the bond, notwithstanding the action of the 
commissioners’ court, within the meaning of the statute, has not 
been approved. In relying upon the execution and approval of the 
new bond as a discharge from further liability, the duty devolved 
upon the sureties to see that this was done; but having failed todo $0, 
and also having failed to procure the dismissal of the officer by the 
commissioners’ court, it would follow that their liability upon the 
bond continued in full force. 

The purported order of the commissioners’ court approving the 
new bond and discharging them from further liability at most 
would be conditional and dependent upon the action of the comp. 
trolier in accepting or rejecting the bond. If the new bond had 
been given and approved, as contemplated by the statute, the dis. 
charge would have followed as matter of law, and the formal order 
of the commissioners’ court could have added no efficacy to it. But 
as the bond had not been approved as contemplated, the court had 
no authority to discharge the sureties from further liability, and 
therefore could not be made available by the sureties. 

Our conclusion is that the court erred in not rendering judgment 
against the sureties as well as the principal upon the bond, and 
therefore recommend that the judgment be reversed, and that 
the supreme court now here render the judgment that ought to have 
been rendered by the court below, to wit, that the appellant, the 
state of Texas, have and recover of and from appellee I. Wells, as 
principal, and A. C. Graham, M. W. Ellis, G. W. Tull, D. C. Tiley, 
Joshua Hallman and E. J. Sides, the sureties on his official bond, 
the sum of $2,361.13, with interest thereon at the rate of eight per 
cent. per annum from the 2d day of December, 1852, together with 
all costs, ete. 

REVERSED AND RENDERED. 
[Opinion adopted May 6,-188+4.] 
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Tur Crry Nationat Bank or Forr Worrn v. J. N. Srovr. 
(Case No. 4998.) 


1. CONTINUANCE — DUE DILIGENCE.— An application for a continuance, made in 
May, 1883, on account of the absence of a witness residing in the county, 
who was alleged to have been subpoenaed in May, 1882, no other fact in 
regard to due diligence being shown, was properly overruled. The witness 
may have refused at a former term to obey the subpoena. 

9, RAISED CHECK — FRAUD — ContTRACT — RIGHT OF ACTION.—B., desiring to 
yemit, as a present, $500 to his son-in-law (Frank Crandall), went into a 
bank with C., who owed B., and who agreed to furnish him a draft for the 

amount. C. drew his check on the bank for $500, B. informing the cashier 

that he wanted exchange for Crandall for that amount on New York. The 
cashier thereupon drew his draft as follows: 


** $500. Tue City NATIONAL Bank, Fort WorrH. 
**FortT WortTH, Texas, September 21, 1881, 


‘‘Pay to the order of Frank Crandall five thousand dollars. 
. *“*S. W. Lomax, Cashier. 
“To Donnell, Lawson & Co., New York. 


. 
‘*No. 875.” 
B. received the draft at the time it was drawn, placed it in a letter which 
‘ his wife had before written to Crandall, and the cashier of the bank, at his 
request, placed both letter and draft in an envelope, which the cashier di- 
rected to Crandall, and mailed with the bank mail. The figures $500 were 
: by some unauthorized person afterwards changed to $5,000, and it was paid 


in New York as a draft for that amount. The mistake was discovered by 
; the bank on the 19th of October following. In a suit brought against the 
bank by B. to recover money deposited by him with the bank, and which it 
refused to pay or deliver, the bank set up the mistake and the subsequent 
fraudulent alteration, and payment of the check, and sought to make B. 
liable for $1,500. Held: 
(1) There was no contract between the bank and B. which created any 
liability from B. to the bank, nor did B. commit any unlawful act from 


; which a liability could arise. 

’ (2) B., having no notice of the mistake and receiving no benefit from it, 
: could not be made liable for any fraud the payee may have committed. 

” 8. PRACTICE — STATEMENT BY JUDGE OF CONCLUSIONS OF LAW AND FACT.— An 
application to the judge before whom a cause is tried to give a statement of 


his conclusions of law and of fact should be promptly made, by motion, 
and the ‘attention of the judge called thereto. An unreasonable delay in 
doing this should be avoided, and, when such delay occurs, the failure of 
the judge to state his conclusions will be no cause for reversal, 


Arrrat from Tarrant. Tried below before the Hon. A. J. Hood. 

This was an action brought by the appellee, Stout, against the 
City National Bank of Fort Worth for the recovery of $1,428.29, 
which plaintiff alleged he deposited with defendant, and that de- 
fendant failed and refused to pay him that amount, although 
requested so to do. 


The appellant, in its answer, substantially admitted that plaintiff 
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a 
deposited the money and that it had never been repaid, but set y 
in avoidance of plaintiff's demand and pleaded in offset as follows: 

That on the 21st day of September, 1881, plaintiff went into de 
fendant’s banking house and requested defendant to sell him eer. 
tain exchange on the city of New York to the amount of $500, and 
to make its draft or bill of exchange on some bank in New York 
for the $500, payable to one Frank Crandall, who was _ plaintiff's 
son-in-law; that the bank then, through its cashier, S. W. Lomax, 
drew its dratt as follows 
“$500. Tue Crry Nationat Bank or Forr Worrn, 

(Original) *Forr Worrn, Texas, Sept. 21, 1881, 

“Pay to the order of Frank Crandall five thousand dollars, 

“*S. W. Lomax, Cashier, 

“To Donnell, Lawson & Simpson, New York. 

“ No. 875. 
and deliyered the same to plaintiff; that the figures on the margin 
of the draft were correct (S500) at the time the draft was made, 
but had afterward been changed by the addition thereto of another 
figure 0, by some one unknown to defendant, and that the bankers 
Donnell, Lawson & Simpson, upon whom said draft was drawn, 
had in good faith cashed the same, believing it to be a bona fide 
draft for the sum of $5,000; that defendant did not discover the 
mistake until October 22, 1881, long after the draft had been paid 
to plaintiff and his assignees for the full amount of $5,000, and upon 
settlement with said Donnell, Lawson & Simpson. 

That defendant immediately upon discovering the error, and upon 
ascertaining that Donnell, Lawson & Simpson had cashed the draft 
for the sum of $5,000, demanded of plaintiff an e xpli ination thereof, 
and that plaintiff repay to defendant the sum of $4,500, which it 
alleged defendant by mistake paid and caused to be paid to him and 
to Crandall, but that neither plaintiff nor Crandall would explain to 
defendant their fraudulent action, and they both refused to repay to 
defendant the sum of $4,500 or any part thereof; but insisted upon 
their right to take advantage of the mistake. 

That Crandall was a non-resident of the state and had no prop 
erty of any kind in the state, and that plaintiff had no property 
liable to execution. 

Defendant then set up that plaintiff purchased the $5,000 draft; 
that plaintiff and his payees received the benefit of the same, and 
that plaintiff thereby became liable and promised defendant to pay 
it the sum of $4,500 balance. 


The plaintiff replied by general and special exceptions, and as 
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ground of special exception, (1) that defendant set up damages in 
tort asa defense against an action for debt; (2) that the several 
counts were inconsistent with each other, and (3) that defendant set 
up irrelevant matter, viz.: that Crandall was plaintiff's son-in-law, 
and that defendant had asked for and been refused an explanation 
by plaintiff; and in reply to the plea in reconvention set up that the 
draft was sold by the bank at the request of A. T. Wooten, who 
paid defendant for the same; and that Wooten paid the same on an 
indebtedness which he, Wooten, owed plaintiff; that in total igno- 
rance that the draft was for $5,000, plaintiff gave the draft to de- 
fendant and requested the bank to mail it to Crandall, which the 


bank did, and that plaintiff made a gift of the draft to Crandall 
through the bank; that if the draft was for the sum of $5,000 in- 
stead of for $500, then it was issued by defendant and mailed by 
defendant to Crandall, and plaintiff was then innocent that any 
mistake had occurred, and in law should not be chargeable with the 
negligence of defendant and to account for its carelessness. 

On the 2ist day of May, 1883, both parties announced ready for 
trial, and waived a jury, and plaintiff's petition was read, when 
court adjourned over until the 22d inst., without further action in 
the case. 

On the reassembling of court on the 22d inst., and before the trial 
had progressed, defendant asked leave of the court to withdraw its 
announcement of ready for trial, and present an application for a con- 
tinuance; and the court having granted leave, defendant presented 
its application for a continuance, referred to in the opinion, which 
was overruled. 

Judgment for plaintiff for $1,586.95. 

One Wooten owed the appellee, who desired to remit as a present 
$500 to his son-in-law, Crandall. Wooten and appellee entered the 
bank, when Wooten, who had money deposited there, drew his 
check in favor of appellee for that amount. The cashier being in- 
formed by appellee that he wished to remit $500 to Crandall, drew 
a draft for that amount, a copy of which is in the syllabus. Appel- 
lee never examined the draft, and knew nothing of the mistake 
until after it wasdrawn. The draft was placed in a letter previously 
written by appellee’s wife to Crandall, and the letter and draft 
handed to Lomax, the cashier, who, by request, directed the envelope 
in which he placed them to Crandall, and mailed it with the bank 
mail. Appellee had the amount of money in the bank sued for, 
When it refused to pay him. Lomax, the cashier, testified that a 
mistake was made in drawing the check as above stated. 
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Bali & McCart, for appellants, on the application for Naren 
cited: R.S., art. 1277; Chilson v. Ree ra, 29 Tex., 279; Prewitt », 


Everett, 10 Tex., 283; Hipp v. Bissell, 3 Tex., 18. 

On the right to recover back the money paid by mistake, they 
cited: Garland v. Salem Bank, 9 Mass., 408; Kingston Bank 9, 
Eltinge, 40 N. Y., 391; Lawrence v. Amer. Nat. Bank, 54 N. Y,, 
432; Gillespie »v. Moon, 2 Johns. Ch., 585; Coger v. McKee, 2 ib, 
321 (5 Am. Dec., 610); Fisher v. May, 2 Bibb, 448(5 Am. Dec., 626): 
Lewellen v. Garrett, 58 Ind., 442; City Bank v. National Bank, 45 
Tex., 203; Alston v. Richardson, 51 Tex., 1; Story on Contraets 
422, 423. 


Templeton & Carter, for appellee. 


Srayton, Associate Justice.— This action was brought on the 
27th of December, 1881, and was not tried until May 22. 1883. The 
parties having announced ready for trial on the preceding day, 
the pleadings for the plaintiff having been read on that day, on 
the morning of 22d, leave was given to the defendant to with- 
draw its announcement for trial, whereupon it made an application 
for continuance, based on the absence of a witness stated to be a 
resident of the county and subpoenaed on May 5, 1582. 

The bill of exceptions does not show whether the application for 
a continuance was the first, second or third; but it was in substance 
such an application as the statute requires for a first continuanee, 
except that it did not state that due diligence had been used to pro- 
cure the testimony. 

The application was defective if considered a first application; 
and, if it was a second or third application, had but few of the state- 
ments required, and the court did not err in overruling it. 

A bill of exceptions should show whether an application fora 
continuance was a first or subsequent application (Arnold v. Hock 
ney, 51 Tex., 46); and when a witness has been subpoenaed so long 
before the application is made, it should clearly appear that due 
diligence had been used. This is not sufficiently shown in this case, 
for the witness may have disobeyed the subpoena at former terms. 

The appellee could become responsible to the appellant only by 
reason of a contract or tort. There was no contract between them 
from which any liability whatever could artse; nor does the evi 
dence show that the appellee was guilty of any wrongful act whieh 
would create a liability. 

The mistake in the amount for which the draft was drawn was 
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made by the cashier of the bank, and it does not appear that the 
appellee had any notice whatever of the mistake when he handed 
back the draft to the cashier with request that he would inclose it 
in an envelope, direct it to Crandall, and deposit it in the postoffice 
with the bank’s mail. The appellee received no benefit from the 
mistake, and however fraudulent may have been the conduct of 
Crandall in receiving $5,000 on the draft, which he most probably 
knew was intended to enable him to receive five hundred only, yet 
the mere fact that he was the son-in-law of Stout, to whom Stout 
intended to make a present of $500, could not render Stout liable to 
the appellant for an injury which resulted from its own want of due 
care and the fraud of another. 

If it were shown that Stout knew of the mistake before he caused 
the draft to be mailed to Crandall a different question would arise. 

It is fot to be presumed that a judge who tries a cause will refuse 
to give a statement of his conclusions of fact and law when re- 
quested to do so, and that a judge has so refused must be made to 
appear in some way Lefore the matter could be revised. 

In this case it appears that a motion was filed and entered on the 
motion docket requesting such a statement, but it does not appear 
that this was ever called to the attention of the court; in fact, the 
motion seems to have been filed nearly a month after the trial of 
the cause. 

Such applications should be made promptly, while the matter is 
fresh in the mind of the court, and, if made after an unreasonable 
delay, even a refusal to make the statement ought not to be revised. 

As presented, this question cannot be revised; but we cannot see 
that the appellant has been in any way prejudiced by the want of 
such statement. There is a full statement of facts, and the case is 
not such a one as required such a statement for the proper presenta- 
tion or understanding of it in this court. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 13, 1884.] 
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Apram Nave er au. v. J. H. Brrrron. 
(Case No. 5091.) 

1. ASSIGNMENT.— Though an assignment for the benefit of creditors, made be. 
~ 0 1879, after eo onan names, ae “ state the nature or amount of 
the assignee’s indebtedness to them, that did not so vitiate the assienme 
as to authorize a court to declare it void on its face. a 

2. WHAT A SUFFICIENT DESCRIPTION OF PROPERTY ASSIGNED.— A description of 
property conveyed by an assignment for the benefit of creditors, prior to 
1879, though not specific in the deed, was sufficient, if the description given 
was such that it could be clearly ascertained by parol evidence supplement. 
ing the general description in identifying the assigned property. 

3. SAME — FRAUDULENT INTENT.— The failure in such a deed to give a ful] 
statement of the property conveyed, a list of the creditors of the assignor 
and the amount of their demands, would only invalidate the assignment 
when done with a fraudulent intent. Distinguished from Caton »v. Mosely, 
25 Tex., 374. 

4. ATTACHMENT — BURDEN OF PROOF.—In a suit by an assignee of an insolvent 
debtor against an attaching creditor, who had seized the assigned property 
to secure his debt, the assignment being a valid one, held, 

(1) The attaching creditor by levying his attachment became a trespasser, 

(2) 1f he wished to justify himself and show that the other creditors were 
not injured, and that he was the only remaining creditor who was entitled 
to the money which the plaintiff might recover, the onus was on him to 
prove lt. 

(3) Such fact was a ground of defense for the attaching creditor and not 
a matter about which the plaintiff was required to plead. 


Arrest from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Keep & Yates assigned to appellee for the benefit of their cred- 
itors. Nave, Goddard & Co. instituted suit against them and at- 
tached a part of the assigned goods. Appellee instituted suit. in 
district court of Grayson county against Nave, Goddard & Co,, 
W. C. Everbeart, sheriff, and G. H. Montgomery, C. W. Datsell, 
V. H. Montgomery, E. Everheart and E. L. Manson, his sureties, for 
damages for levying the attachment on the assigned property, claim- 
ing under the deed of assignment from Keep & Yates. Everheart 
filed his answer and motion, and prayed that J. G. Beiler, J. J. Ea- 
bank and W. C. Eubank, sureties on his indemnity bond, be made 
parties, which was done. Nave, Goddard & Co., Beiler, Eubank & 
Eubank answered by general denial, and specially that the deed of 
assignment under which appellee claimed was made by Keep & 
Yates with intention to defraud their creditors; that the same was 
contrary to public policy, null and void, and passed no title to ap 
pellee. The case was tried by a jury and resulted in a verdict and 
judgment for appellee against W. C. Everheart, G. W. Mont 
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gomery, O. W. Batsell, V. H. Montgomery, E. Everheart and E. L. 
Manson for $1,648.12, and a recovery by them for the same amount 
against A. Nave, J. W. Goddard, L. J. Peck. J. G. Beiler, J. J. Eu- 
bank and W. C. Eubank. The last named parties moved the court 
for a new trial, which was overruled, to which they excepted and 
appealed. 

The deed of assignment gave the names of the preferred creditors, 
and a general clause covering the other creditors. 

The description of the assigned property in the deed was as 
follows, to wit: “Our entire stock of goods, wares and merchan- 
dise now in our store, or in any manner owned by us, and pertain- 
ing to our business as merchants as aforesaid ; also all debts of every 
kind due or owing to us, whether upon notes, open accounts or 
otherwise. Also any and all other property of every kind, real, per- 
sonal and mixed, which we as partners may own, or be entitled to, 
or have an interest in, in any manner whatever; the intention of this 
instrument being to convey and assign to said Britton all the goods, 
effects and property of every kind belonging to the firm of Keep & 
Yates.” 

The deed bore date December 26, 1878. 


0. N. Buckle, for appellant, on proposition that the deed of assign- 
ment must settle the rights of creditors under it, cited: Caton v. 
Mosely, 25 Tex., 374, and authorities there cited; Dwight v. Overton, 
35 Tex., 407; Bump on Fraudulent Conveyances (3d ed.), pp. 381, 
382, and cases cited; Burrill on Assignments, pp. 235, 236. 

That it must contain a description of the property, he cited: Linn 
v. Wright, 18 Tex., 335. 

That the burthen of proving that there were other creditors than 
the party attaching, he cited: Caton v. Jones, 21 Tex., 788; Good 
v. Sherman, 37 Tex., 660. 

Hare & Iead, for appellee, that the deed of assignment was suffi- 
cient, cited: Van Hook v. Walton, 28 Tex., 59; Welsh v. Britton, 
55 Tex., 118; Allen vw. Willis, 2 Tex. Law Rev., 181; sump on 
Fraudulent Cony., 343, 344 (3d. ed.); Linn v. Wright, 18 Tex., 337-9. 

That the attacuing creditor must prove that all the other creditors 
have been paid, to recover, they cited: Allen v. Willis, 2 Tex. Law 
Rev., 181; Hugo v. Brune, 3 Tex. Law Rev., 49; Bump on Fraudu- 
lent Conv. (3d. ed.), 338, 372. 

Wir, Cnrer Justice.— Unless the assignment was void upon its 
face, there was of course no error in permitting it to go to the jury. 
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It is contended by the appellants that it is void for containing neithep 
a full statement of the property conveyed nor of the claims to be 
paid by the assignee. 

The instrument conveys all the property of every character owned 
by the firm making the assignment. This has always been held q 
sufficient description, and is as definite as an absolute owner ig pe. 
quired to make in an ordinary deed to his property. It is oily 
necessary that the description given should be such that, when Sup. 
plemented by parol evidence, it will suffice to ascertain the property, 
Clark v. Few, 62 Ala., 243; Walker v. Newlin, 22 Kans., 106, ¢ 

As to the other objection, it has been held by this court that it jg 
enough if the assignment give the names of the creditors without 
stating the nature or amount of their debts; or at least that the 
failure to do more does not vitiate the deed, or authorize the court 
to declare it void upon its face. Van Ilook v. Walton, 28 Tex., 74, 
The present deed dves name all the preferred creditors, and that has 
been held sufficient without specifying those who are postponed, 
Halsey v. Whitney, 4 Mason, 206. 

The omission to include in an assignment a full statement of the 
property conveyed, or of the creditors of the assignor, and the 
amount of their demands, must be done with a fraudulent intent in 
order to vitiate it;and as no such intent appeared on the face of the 
present assignment, if it existed at all, it must have been by reason 


, 


of extraneous facts to be submitted to the jury in connection with 
the instrument itself. 

The case of Caton v. Mosely, 25 Tex., 374, cited as holding an 
opposite doctrine, arose upon a wholly different deed, Th- assign- 
ment not only did not specify the amount of the demancs, * it did 
not give the names of any of the creditors. Moreover, it author- 
ized the assignee to hold the property and d spose of the same as 
soon as he could to the best advantage of the assignor’s creditors 
generally. Taking the provisions of the deed altogether, the court 
held that it did not declare the uses to which the property was 
assigned, nor settle the rights of the creditors under it. All this was 
left to the assignee. 

Not so with the present assignment, as the entire method in which 
the trust is to be executed is pointed out in the instrument. We 
think it was properly admitted in evidence. . See Baldwin «. Peet, 
22 Tex., 714; Van Hook v. Walton, supra. The deed we are passing 
upon arose before the passage of the assignment law of 1879, and is, 
of course, considered without reference to the provisions of that act. 
It is further urged that the court erred in not charging the jury 
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that the burden of proving that some of the creditors of the as- 
signee were unpaid at the date of the trial of this cause was upon 
the plaintiff. 

It is certainly clear that at the time the attachment was levied, 
as also when this suit was commenced, no debts had been paid, as 
no disposition had been made of the assets till February 1, 1879. 
If the assignment was valid it passed title to all the property 
out of Keep & Yates, and it was not liable to attachment for their 
debts, whether sufficient or insufficient to pay all debts in full. By 
levying the attachment the defendants became trespassers; and if 
they wished to justify themselves or show that the other creditors 
were nut injured, or that they, the defendants, were entitled to the 
money which might, be recovered in the suit as the only remaining 
creditors, the onws was upon them to prove it. It was a ground of 
defense for themselves, and not a necessary fact to be pleaded 
or proved by the plaintiffs to entitle them to recover. Besides, 
there was some proof made by the plaintiffs that a portion of the 
consenting creditors had not been paid, and the plaintiffs were of 
course not of that class. And had the jadge charged as defendants 
say he. should have done on this subject, it could not have altered 
the verdict, and it has been held that under these circumstances a 
judgment will not be reversed. G., H. & 8S. A. R. R. Co. v. Dela- 
hunty, 53 Tex., 206. 

As to the refusal of the court to charge in reference to the sup- 
posed attempt of Keep & Yates to prefer creditors, it is sufficient to 
say that there was no proof to show that any individual creditors 
were preferred. Phelps & Co., the alleged individual creditors, state 
positively that their claims were firm debts. The only proof offered 
to the contrary was, that the books of Keep & Yates show that the 
claims of Phelps & Co. were charged up to Yates as his separate 
indebtedness. But this would only show that Yates had assumed 
the indebtedness, and that, as between him and Keep, Yates would 
have it to pay from his separate funds. But this did not render the 
partnership any less liable upon these claims to Phelps & Co. The 
latter had nothing to do with any arrangement between the parties 
from whom the debt was due. They looked to both members of 
the firm, could sue both and enforce these claims against them, and 
Keep & Yates might settle between themselves as to how they 
would charge up the money that was used towards their payment. 
The partnership property was liable for the indebtedness before it 
could be used to the payment of any separate debts, and hence an 
assignment of that property for its payment in preference to other 
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firm debts was legitimate. There was, then, no evidence that these 


claims were the separate debts of Yates, and hence the 


court wag 


not authorized to give the charge requested by the appellants, Earle 


v. 


Thomas, 14 Tex., 583. 
There is no error in the judgment, and it is affirmed. 


5 ae: AFFIRMED, 
[Opinion delivered May 13, 1884.] 





L. A. Franks er au. v. Carorine CHAPMAN ET AL. 
(Case No. 4987.) 

JURISDICTION OF COUNTY COURT IN CONTESTS OVER WILLS.—The county 
court is the proper court in which to begin a proceeding to contest the valid. 
ity of a paper admitted to probate asa will. The jurisdiction is derived 
from the state constitution, and the legislature has no power to confer it by 
implication or in express terms on any other court. ; 

STATUTES CONSTRUED.— Art. 1198, sec. 16, of the Revised Statutes. is not in 
conflict with the above. In requiring proceedings to revise the action of 
the county court in probate matters to be prosecuted in the district court of 
the county in which the probate proceeding 1s had, it simply fixes the venue 
of such revisory proceedings as the constitution and laws permit the district 
court to exercise. 

CONSTRUCTION OF STATUTE.— The wages ‘‘may institute suit in the proper 
court,” as they appear in article 3212, Revised Statutes, mean that the party 
may begin an original proceeding, and do not refer to a proceeding by cer- 
tiorari or appeal 

STATUTE CONSTRUED.— It was the purpose of the legislature, in enacting art, 
$213, Revised Statutes, to give persons interested in a will a remedy by 
which they could test its validity, either for the want of those things essen- 
tial under the statute to the making of a will, or for the want of those re- 
quirements necessary to clothe the probate court with power to make valid 
probate of the paper. 

PROBATE OF WILL — JURISDICTION.— A county court sitting in probate has 
jurisdiction to revoke the probate of a will which it had formerly probated, 
on the application of any one interested in the estate, on original proceed- 
ings begun within four years after the probate of the will. 

JURISDICTION — WILLS.— In a proceeding begun for such a purpose, the 
county court, or (if the judge be disqualified) the district court, may, at the 
hearing, if it appear that the contested paper was executed with the formal- 
ities necessary to its validity as a will, but that it had not, when the jurisdie- 
tion of the court was first exercised over it, been properly probated, proceed 
to probate the paper as the will of the deceased, all the parties in interest 
being before the court. 

PROBATE OF WILL— LimITaATION.—In such a proceeding, if it was begun 

within four years after the first irregular probate of the will, and a prayer 

to probate de novo was filed in the proper court after the expiration of four 
years, it will be in time; since the paper must be regarded us having been 
before the court for all purposes from the date of the proceedings attacking 
its validity as a will. 
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Apprat from Atascosa. Tried below before the Hon. D. P. Marr. 

On the 5th of July, A. D. 1883, plaintiffs filed their petition in 
the county court of Atascosa county to contest the validity of the 
will of G. W. Chapman, deceased, and its probate, alleging in sub- 
stance as follows: That on the 22d day of July, A. D. 1879, at the 
July term of that court, sitting in probate, such proceedings were 
had that an instrument.in writing, purporting to be the last will 
and testament of G. W. Chapman, deceased, was admitted to pro- 
bate by the court and Cafoline Chapman appointed executrix 
thereof. The estate was valued at $50,000; that G. W. Chapman 
died on the 4th day of June, A. D. 1879, in Atascosa county; that 
the instrument so probated as the last will and testament of G. W. 
Chapman, deceased, was not the last will and testament of G. 
W. Chapman, and that the probate thereof was fraudulent and 
void; that the instrument was not executed by the said G. W. 
Chapman with the formalities and solemnities and under the cir- 
cumstances required by law to make it a valid will; that it was not 
wholly written by the testator; that it was not signed by the tes- 
tator in the presence of the witnesses, nor his signature exhibited 
and acknowledged to them; that it was not attested by subscribing 
witnesses; that it was, after the making thereof, expressly revoked 
by G. W. Chapman; that the county court, sitting in probate, had 
no jurisdiction to admit the instrument to probate; that no appli- 
cation to probate it was filed with the county clerk of Atascosa 
county; that no citation was issued to or served upon the heirs- 
at-law or parties interested in the estate; that the court admitted it 
to probate without proof of the facts required by law and without 
evidence; that the instrament was not proven by the written alli- 
davit of a subscribing witness thereto, taken in open court, nor by 
any other competent testimony; that it did not appear by proof 
taken in court that the persons used as witnesses were over four- 
teen years of age, nor credible, nor that they subscribed their names 
in the presence of the testator; that it did not appear that citation 
had been served and returned in the manner and for the length of 
time required by law; that it did not appear by proof taken in 
court that the testator executed the will with the formalities and 
solemnities and under the circumstances required by law to make a 
valid will; that H. W. Chapman, one of the heirs, obtained posses- 
sion of the papers of G. W. Chapman immediately after his death, 
and petitioners had had no opportunity to inspect the same; that H. 
W. Chapman and Caroline Chapman conspired and confederated 
together, and fraudulently suppressed an instrument of revocation, 
Vout, LXI— 37 













578 FRANKS V. CHAPMAN. [Austin Terpy 
? 














2 a 
Opinion of the court. 





————_———_____, 


and fraudulently exhibited for probate, and fraudulently procured 
and obtained the probate of the instrument before referred to ag 
the last will and testament of G. W. Chapman, deceased, and 
thereby defrauded petitioners of their just and proper share and 
portion as heirs at law of the estate of the said G. W. Chapman, 
Other grounds were stated. 

The prayer was that the proceedings in the county court to pro. 
bate said instrument as the last will of the said G. W. Chapman, 
and the probate thereof, be set aside and declared to be null and 
void, and that said pretended will be canceled and declared to be 
null and void as the last will and testament of G. W. Chapman, 
deceased, and for such other and further relief as they may be 
entitled to in law or equity, with costs of suit. 

A certified copy of the will and of all the proceedings in the 
county court to probate the same was attached to and made a part 
of the petition. 

On November 8, 1883, the defendants filed their demurrers, 
special exceptions and answer. 

The judgment sustained the demurrers. 































Morrison & Owen, for appellants, on the sufficiency of the demor. 
rers, cited: R. S., art. 3213; Franks e¢ al. v. Chapman e¢ a/., Austin 
Term, 1883 (60 Tex., 46); Parker v. Parker, 10 Tex., 86; Vickery », 
Hobbs, 21 Tex., 570; Hopkins v. Wright, 17 Tex., 37, 38; Scoby », 
Sweatt, 28 Tex., 727-28; Linney v. Peloquin, 35 Tex., 36; Fowler 
v. Stagner, 55 Tex., 396-97. 

That the former proceedings were not mere irregularities, they 
cited: Pasch. Dig. of Laws, vol. 2, arts. 5469, 5470, 5474; J. S., arts, 
1799, 1800, 1810, 1814, 1836, 1837, 1841; Act of August 9, 1876, p. 
97, sec. 20; Murchison v. White, 54 Tex., 78; Norwood v. Cobb, 15 
Tex., 500; Easley v. McClinton, 33 Tex., 288; Withers v. Patterson, 
27 Tex., 491; Burditt v. Howth, 45 Tex., 466; Blossman vw. Letch- 
ford, 17 Tex., 647; Roberts v. Stockslager, 4 Tex., 307; McCoy ». 
Crawford, 9 Tex., 353. 


No briefs on file for appellee. 


Srayton, Associate Justice.— This action was brought by some 
of the children of G. W. Chapman against the widow and the other 
children of Chapman, in the probate court, to contest the validity of 
his will, which, in that court, had been probated within four years 
before the bringing of the suit. 
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The action is based on substantially the same facts as was a 
former suit between the same parties instituted in the district court, 
in which, on appeal, it was held that such a suit instituted by an 
original proceeding in a district court could not be maintained under 
the provisions of the present constitution, which give to such courts 
only an appellate jurisdiction in probate matters, except in those - 
cases in which a county judge may be disqualified; of which the 
constitution expressly gives the district courts original jurisdiction. 
Franks e¢ al. v. Chapman e al., 60 Tex., 46 (2 T. L. R., 53). The 
county judge being disqualified by reason of having been of counsel 
in the case, it was transferred to the district court. 

The averments of the petition are suchas to show, not only irreg- 
ularities in the procedure through which the paper claimed to be 
the will was probated, but also such, if true, as show that the paper 
was wanting in some of the essential elements necessary under the 
statutes of this state to the existence of a will. 

There are also averments tending to show that if the paper was 
intended by Chapman at one time for his will, it was subsequently 
revoked by an instrument in writing. The averments in reference 
to this, however, are of the most general kind, and the special de- 
murrer to so much of the petition should have been sustained; but 
there were substantial averments of facts sufficient to show not only 
that great, if not fatal, irregularities existed in the procedure through 
which the paper was probated as the will of Chapman, but also to 
show that in fact and in law the paper never was the valid will of G. 
W Chapman. 

On demurrer those averments are to be taken as true; and in so 
far as the court below may have been influenced in sustaining the 
demurrers to the petition by the belief that the petition did not 
aver such facts as would entitle those interested in the estate to con- 
test the validity of the paper asa will, we are of the opinion the 
court erred. 

In the former case referred to it was in effect held that the county 
court was the proper court in which to institute a proceeding to 
contest the validity of a paper admitted to probate as the will of a 
deceased person, and we see no reason to doubt the conclusion there 
arrived at. 

A proceeding to contest the validity, as a will, of a paper which 
has been admitted to probate as such, is no less a probate proceeding 
than is one instituted to have a paper probated asa will. The in- 
quiry in each case is the same; the subject matter is the same; and 
the jurisdictional power exercised in declaring a paper already pro- 
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bated to be invalid as a will is co-extensive with that exercised 
in refusing to declare by the act of probate that the paper offered 
is the valid will of the deceased. The actors in the one case as. 
sume the burden of establishing a proposition negative in its chap. 
acter, while in the other they assume the burden of an affirmative, 
This is practically all the difference in the two procedures. They 
alike involve the exercise of general jurisdiction of a probate court 
in one of its most common and essential applications. This is cons 

e ferred alone on the county courts, and the legislature has no power 
to confer it by implication or by express terms on any other court, 
Timmins v. Bonner, 58 Tex., 557. 
if There is nothing in the legislation had under the present consti- 
tution which evidences an intention to confer on the district courts 
an original probate jurisdiction, save in the one instance in which 
the constitution expressly gives it; and the fact that proceedings to 
revise the proceedings of the county courts in probate matters are 
required to be prosecuted in the district courts of the county in 
which the probate proceeding is had does not evidence such inten- 
tion; it simply fixes the venue for such revisory proceedings as the 
constitution and laws permit the district courts to entertain. R.§., 
art. 1198, sec. 16. 

It is a general rule that the judgments of courts of general juris- 
diction are final and conclusive of the questions therein decided, 
jurisdiction of the subject matter and of the persons to be bound 
having been acquired, unless the same be set aside through some re 
visory proceeding permitted by law. But while this is true, it does 
not follow that such revisory proceeding must be prosecuted in some 
tribunal exercising strictly an appellate jurisdiction over the pro 
ceedings of the court in which the judgment is rendered. 

In the absence of some constitutional prohibition, the legislature 
has the power to provide, at least as to all future cases, that a court 
may revise and set aside its own judgments for proper cause, and 
on a mode of procedure not in conflict with well settled constitu- 
tional restrictions; as may it provide for the revision of judgments 
by appellate tribunals by prescribing the mode in which such revis 
ofy power may be brought into exercise. 

The statutes of this state provide that “ Any person interested in 
any will which shall bave been probated under the laws of this state 
may institute a suit in the proper court to contest the validity thereof, 
within four years after such will may have been admitted to pro 
bate, and not afterward.” R. S., 3212. 

“ Any heir at law of the testator, or any other person interested 
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in his estate, may institute suit in the proper court to cancel a will 
for forgery or other fraud, within four years after the discovery of 
such forgery or fraud, and not afterward.” 

As said in Franks et al. v. Chapman et al., these statutes do not 
provide the mode of procedure in express terms, nor do they de- 
clare in what court the suit may be instituted, but they do give the 
right to institute the suit for the purposes named, as well as pre- 
scribe the time within which such suits must be brought. 

There can be but little doubt what was meant by the words 
“may institute suit in the proper court.” To “institute a suit,” as 
here used, evidently means “ to begin; to commence; to set in opera- 
tion.” Webster. 

If the remedy intended were by certiorari or appeal, it would not 
be the institution of a suit, but would be the continued prosecution 
of one already commenced. 

The time prescribed within which the suit must be instituted is 
four years, and, in this respect, it is unimportant that its mover may 
not have been laboring under any disability; whereas such a per- 
son’s remedy by certiorari would be barred in two years from the 
time the original judgment was rendered (It. S.,) 290; and such per- 
son’s rights of appeal would be lost unless the appeal was perfected 
within fifteen days after the decision, order, judgment or decree 
was rendered. I[t. S., 2200, 2201. 

Ordinarily, the words “ may institute a suit” would not be under- 
stood to mean that a party might prosecute, by appellate procedure, 
an action or suit before commenced and decided. 

The rule of construction is, upon general principles, as well as by 
our statute, that “the ordinary signification shall be applied to 
words, except words of art or words connected with a particular 
trade or subject matter, when they shall bave the signification at- 
tached to them by experts in such art or trade or with reference to 
such subject matter.” KR. S., 3138. 

The word “suit” is of very comprehensive signification; but, un- 
less the context requires it, does not extend ordinarily to a proceed- 
ing by appeal, error or review, as the latter term is ordinarily 
understood and used, in speaking of bills of review technically. 
Abbott’s Law Dictionary. 

The suit must be instituted in “the proper court;” we have held 
that a district court was not a proper court in which to institute an 
original proceeding in a matter in probate; this being true, a pro- 
ceeding by certiorari could not have been meant by the word “ suit,” 
for that must be had in the district court, and through the action of 
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that court or a judge thereof, and in its nature involves the exercise 
of appellate power, which, in favor of persons not laboring under 
disability must be exercised, if at all, within two years after the 
judgment or decree sought to be revised was rendered; whereas, as 
before said, the statute under consideration gives to persons not 
laboring under any disability a much longer period within which to 
institute a suit. The words could not, in the nature of things, have 
meant an appeal, which must be instituted and perfected ina county 
court before a district court can have any jurisdiction over the 
matter. 

The object and purpose of art. 3213, RR. S., is to give to such per- 
sons as are interested in a will a remedy by which to contest its 
validity. Its validity as a will depends upon its execution in ae. 
cordance with the statute, as well as upon its due probate; for, 
however formally a paper intended to operate as a will may be 
executed. by a qualified person, it has no validity as evidence of title 
or right until probated. 

We are therefore of the opinion that it was the intention of the 
legislature to give to persons interested in a will a remedy by which 
they could test its validity, either for a want of those things essen- 
tial under the statute to the making of a will, or for the want of 
those requirements necessary to clothe the probate court with power 
to make valid probate. 

It is alleged that the paper probated as the will was not wholly 
written by Chapman; that it was not signed by him in the presence 
of witnesses, nor his signature exhibited to them by him and ae- 
knowledged; that it was not attested by subscribing witnesses; that 
neither application for the probate of the will nor citation to the 
heirs was made; that the paper was admitted to probate without 
such evidence as the statute requires; besides, there are many other 
matters as a ground for invalidity set up. 

That the present is such a proceeding as was contemplated by the 
statute, and in harmony with the constitution, we have no doubt; 
and through it may be contested the validity of the paper as a will 
on account of essential defects in the execution of the paper, or on 
account of defects in the procedure through which it was probated, 
To restrict the operation of the remedy in effect to that of a bill of 
review, strictly, would be to take from it that-which will make it 
accomplish the intended purpose. 

The exercise of the power of revoking the probate of wills by the 
probate courts in which they are probated is believed to be in 
harmor ‘vith the practice in England and in many of the American 
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states; and in the absence of some constitutional restraint, we see 
no reason why such a power should not be exercised under the 
statutes of this state. 

The practice in and powers of probate courts in proceedings for 
the revocation of the probate of wills is considered in the case of 
Waters v. Stickney, 12 Allen, 3, where many authorities are col- 
lected and considered. In some of the states such a power is held 
to exist even in the absence of an express grant. 

Speaking upon the subject in the case of Bowen v. Johnson, 
Adm’r, 5 R. L, 119, the court said: “Our statutes nowhere recog- 
nize in express terms the power of our courts of probate to revoke a 
probate once granted by them; leaving that just and necessary 
power to be implied from the general power to “take the probate 
of wills, and grant the administration on the estates of deceased 
persons. . . . No one can suppose, however, that such power 
of revocation does not exist in them; else, if probate of a will be 
granted, and the time of appeal be past, inasmuch as their jurisdic. 
tion is exclusive, there would be no mode in which a later will of a 
testator, subsequently found, could be proved, without the inconven- 
ience of tracing out at the same time conflicting authorities issuing 
from the same source, and with regard to the settlement of the same 
estate.” 

With us the power is given by statute; it is the exercise of origi- 
nal probate jurisdiction; such jurisdiction the constitution has with- 
held from the district courts, with a single exception, and in the 
most ample terms has conferred it on the county courts. 

We are of the opinion that the court below erred in sustaining 
the demurrers and dismissing the petition; and are further of the 
opinion, as under the facts through which the cause was sent to the 
district court it now has and may exercise an original probate juris- 
diction, that it should retain and try the cause, and make such 
orders and decrees therein as the facts proved may justify. 

If it appear that the contested paper was executed with the for- 
malities requisite to give it validity asa will, but that the proper 
procedure was not had to make its probate valid, then the court 
may proceed, all the necessary parties being before it, to probate the 
paper as the will of the deceased as fully as the same might have 
been done in the probate court in the first instance. 

If more than four years elapsed before the prayer for the probate 
of the will in this proceeding, it will not impair the right of those 
seeking to have it probated, for the paper must be considered as be- 
fore the court for that purpose since the time this proceeding was 
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instituted; and if that were not so, the former probate would pre 
sent a sufficient excuse for not asking action in this respect sooner 
Judgment of the court below is reversed and the cause remanded 


REVERSED AND REMANDED. 
[Opinion delivered May 13, 1884.] 





Meyer, Weis & Co. v. Ottver & Gnriaas. 
(Case No. 4916.) 

1, ENFORCEMENT OF LANDLORD'S LIEN.— The tenant whose goods are seized by 
process of attachment, and which remain in the rented premises until their 
sale under such process, is liable for rent during the entire period of occu. 
pancy. The goods, while in custody of the law, are not subject to seizure 
for rent under a distress warrant; but immediately upon a sale of them 
being made by the officer having them in custody, the landlord’s lien can be 
enforced by their seizure in the store and sale for all rents due. If the land- 
lord sells the premises after the goods are attached, he has the like remedy 
for the collection of rents which were due before his sale, which he may en. 
force against the goods, in the hands of the purchaser of the goods, m main- 
ing in the store after their sale under attachment. 


Error from Limestone. Tried below before the Hon. L. D. 
Bradley. 

Suit for trial of the right of property between Oliver & Griggs, 
appellees, and Meyer, Weis & Co., claimants, and R. T. Mosely and 
S. Pulver, the sureties upon their claim bond. Oliver & Griggs, 
plaintiffs below, on the 1st day of January, 1881, rented to one Sol 
Weis, a store, described in appellees’ tender of issues, in the town of 
Mexia, Limestone county. Weis went into possession on that day, 
agreeing to pay monthly the reasonable rental value thereof, and so 
remained in possession until December 28, 1881, upon which date 
the United States marshal, by authority of certain writs of attach- 
ment issued out of the United States circuit court at Waco, against 
the tenant Weis, levied upon all the property, consisting of a stock 
of general merchandise, contained in the store, and took exclusive 
possession thereof, as well as of the store itself, and so held the 
same until February 6th thereafter. February 6th and 9th the 
marshal regularly and legally sold the property: so levied upon by 
him, and they were all purchased by Meyer, Weis & Co., the claim- 
ants and defendants in the lower court, and one of the appellants, 
February 4, 1882, appellees sued out a distress warrant before a 
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‘ustice, returnable to Limestone district court, against the tenant 
Sol Weis, to enforce the collection of rent for the entire period that 
the store was alleged to have been occupied by him, and on the 9th 
of February, after the purchase by Meyer, Weis & Co., this warrant 
was levied upon the goods here in controversy, the goods so seized 
being a portion of the goods purchased by Meyer, Weis & Co. at 
the marshal’s sale, and which were, at the time of the levy of the 
warrant, in their possession, but still in the store formerly occupied 
by said Sol Weis. 

February 1, 1832, before the sales, and before the distress warrant 
was sued out, appellees sold the store to Prendergast & Co., who 
thereupon rented the same to the marshal, and received the rents 
for the time the store was occupied by him after their purchase. 
The property seized under the distress warrant was valued at 
$1,200. 

Judgment rendered for defendants.in error for $1,022.66, and ten 
per cent. damages, $102.66 — $1,125.32. 

Plaintiffs in error assigned and relied upon the following points: 

Ist. That as the tenant had ceased to occupy the premises for 
more than one month before the distress warrant issued, the lien 
and remedy were lost. 

2d. That Oliver & Griggs having conveyed the premises before 
the writ issued, the lien and remedy had ceased to exist. 

3d. Defendants in error having failed to secure an adjudication 
of their rights in the federal court, could not now maintain the suit 
and foreclose the lien. 


Alexander & Winter, for plaintiffs in error, cited: R.S., art. 3112, 
8122; Lee v. Phelps, 54 Tex., 368; Horan v. Frank, 51 Tex., 405; 
Const., art. 14, sec. 37; Freeman v. Howe, 24 How., 460; Howard 
v. Seldon, 5 Fed. Rep., 472 


Thomas J. Gibson, for defendant in error, cited: Drake on Attach: 
(3d ed.), § 200; Taylor on Landlord and Tenant (5th ed.), 473; 
Pasch. Dig., 7418c; Rosenberg v. Shaper, 51 Tex., 134; R. S., 3107 
31224, 31224. 


Warts, J. Com. Arp.— It is claimed that Weis’ occupancy of the 
store-house ceased on the day the marshal levied the attachment 
upon the property. This proposition is not maintainable. The 
marshal had no further right to the occupancy of the house than 
Was necessary to enable him to complete the levy and remove the 
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property. As Weis did not terminate the renting by notice to his 
landlords, the court correctly held that, in contemplation of law, the 
occupancy of the marshal was the occupancy of the tenant. p 
Jong as the goods were in the possession of the marshal they were 
not subject to seizure for rent, but when no longer in custodia legis 
they were subject to distraint, provided the preference lien eon. 
tinued in force, and the rights of innocent third parties had not 
interposed. 

In this case we think it clear that the lien was in full force at the 
time the distress warrant was levied. All parties had full notice of 
the existence of the lien. The property remained upon the rented 
premises, and the fact that Oliver & Griggs conveyed these premises 
before the issuance of the distress warrant does not affect their 
rights and remedies given by statute for rents that had accrued prior 
to such conveyance. 

The statute giving the remedy must be liberally construed, with 
a view to effect its object and to promote justice. However, to 
hold that notwithstanding the lien subsisted for one month after 
the occupancy had ceased, but that because the relation of landlord 
and tenant had ceased, or the landlord had conveyed the premises, 
the remedy for enforcing the lien was gone, would result in defeat- 
ing the object had in view in giving the lien. 

The remedy by distraint under the statute is not dependent upon 
the ownership of the premises at the time the writ is issued, nor is 
it in any way affected by the fact that the relation of landlord and 
tenant has then ceased. If rent is due and the lien subsists, the 
statute authorizes the issuance of a distress warrant to enforce the 
lien and secure the debt. 

Oliver & Griggs were not compelled to resort to the federal court 
to have their rights adjudicated; they were not parties to the suit 
there pending, and their right to subject the property to their claim 
for rent was not affected by the proceedings had in that cause, 
Plaintiffs in error purchased the goods with notice of, and therefore 
subject to, that lien. 

Our conclusion is that there is no error in the judgment, and that 
it ought to be affirmed. 

AFFIRMED. 
[Report adopted May 16, 1884.] 
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Rorvus Browper v. Mary E. Cremens er at. 
(Case No. 4947.) 

1, COMMUNITY INTEREST — PRESUMPTION — JUDGMENT.— In a suit by the heirs, 
claiming, by right of inheritance from their deceased mother, land which 
had been acquired during the marriage of the father and mother, but which 
they claimed was purchased with the separate means of the mother, and 
which had been sold by the surviving father after the mother’s death, under 
such circumstances that no title to even a community interest in the wife 
could pass by the father’s deed, the testimony left it uncertain as to whether 
the property was separate or community property. Held, that a judgment 
in favor of those heirs of the mother not barred by limitation, for their in- 
terest in an undivided half of the property, would not be reversed. The 
fact that the plaintiffs claimed the entire tract was no reason for denying a 

* judgment to such of them as appeared entitled, and who were not barred 
by limitation. 


Apprat from Wise. Tried below before the Hon. C. C. Potter. 

Trespass to try title by appellees, the heirs of Margaret Renner, 
to recover one hundred and sixty acres of land from Rufus Browder, 
who claimed through a deed from John Renner, the father of the 
plaintiffs, executed after the death of their mother, said Margaret 
Renner. 

The defendant pleaded not guilty, limitation of five years under 
deeds duly registered, and possession in good faith with improve- 
ments. The court gave judgment for four of the heirs of Margaret 
Renner for an undivided one-fourth of the land, but found against 
the other plaintiffs, and adjudged the defendant to be a possessor in 
good faith, and valued the land at $200 and defendant’s improve- 
ments at $200. 


Davis & Garrett, for appellant, cited: Oliver v. Robertson, 41 
Tex., 422; Willard v. Conduit, 10 Tex., 214, and Andrews ». Hoxie, 
5 Tex., 172. 


No briefs for appellee have reached the Reporter. 


Stayton, Assocrate Jysticr.— There is no doubt that the land 
was bought during the marriage of John and Margaret Renner, 
and ‘that they possessed it at the time of her death. This being 
true, the law presumes that it was community property owned by 
them in equal right. R. S., 2853. 

The land was sold by John Renner after the death of his wife, 
Margaret, arid through his vendee the defendants hold by consecu- 
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tive deeds down to themselves. The children of Margaret Re nna 
claim that the property was bought and paid for with money, the 
separate property of their mother, while the defendant Claims 
that the land was paid for with money, the separate property of 
John Renner. 

The evidence in this respect is conflicting, and evidently wag 
deemed by the judge who tried the cause insufficient to prove the 
proposition contended for by either party, for he evidently found 
that the land was owned by John and Margaret Renner in com. 
munity. Under the facts in evidence we cannot say that the find. 
ing was not correct. 

From the nature of the proof offered in respect to the source 
from which the money came with which the land was paid for, it ig 
evident that there must have been more satisfactory evidence upon 
that subject than was offered by either side. That which was offered 
was largely hearsay, and the court may well have deemed it insuffi. 
cient on either side to overcome the legal presumption arising from 
the admitted facts. 

Mrs. Renner left eight children; three of them were barred by 
limitation, and the defendant had the title of another, and the court 
adjudged one-fourth of the land to the other four plaintiffs. 

The fact that the plaintiffs, in their petition, claimed the entire 
tract of lund, was no reason for denying to such of the plaintiffs as 
showed themselves entitled to recover, a judgment for so much of 
the land as they showed themselves entitled to. KR. S.,4807. There 
is no error in the judgment, and it is affirmed. 

AFFIRMED, 

[Opinion delivered May 16, 1884.] 





A. V. & M. A. Witus v. E. & F. Donac. 
(Case No. 4967.) 


1, BILL OF EXCEPTIONS — PRAcTICE.— A bill of exceptions signed and filed after 
the adjournment of the term will be disregarded, as has been held before in 
many cases, some of which are cited. Even when properly filed, if it 
lates to the exclusion of evidence, and fails to disclose the grounds of objec 
tion to its introduction, and the evidence would be admissible under some 
circumstances, it can afford no ground for reversal. 

2, ASSIGNMENT OF ERRORS— PRactice.— An assignment of error based on aa 

alleged error in admitting evidence will be disregarded when the record 

fails to disclose that the evidence was objected to at the timé, 
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Apreat from Llano. Tried below before the Hon. John C. 
Townes. 

It is unnecessary to give a statement of this case, since the opin- 
jon relates only to matters of practice. 


W. H. Miller and John Dowell, for appellant. 


Srayton, Associate Justice.— The question involved in this case 
was evidently one of boundary; for the title of the appellees to the 
Phillip Jung survey is admitted, as is the title of the appellants to 
the George Wengal survey. 

The manner in which the respective parties acquired titles to these 
surveys, Which are contiguous, does not appear; it, however, appears 
by evidence not objected to, that the Jung survey once belonged to 
0. A. Cooley. 

The first assignment calls in question the ruling of the court 
below in admitting the evidence of the witness Weeks, who testi- 
fied to the declarations of Joseph Willis, who was formerly a party 
defendant (he, however, having disclaimed any interest, and being 
dead at the time of the trial), as to the land in controversy being 
a part of the Jung survey. 

The bill of exceptions in reference to this matter 1s contained in 
the statement of facts, which was not filed until after the adjourn- 
ment of the court for the term. This is fatal to this exception, for 
itis well settled that bills of exception must be signed and filed 
during the term; and the fact that they are incorporated in a state- 
ment of facts, filed on proper order after the close of the term, does 
not change the rule prescribed by the statute and the rules for the 
district courts. Lockett v. Schurenberg, 60 Tex., 610 (3 T. L. R., 
98), in which the cases are collected; Blum v. Schram & Co., 58 
Tex., 524; G., C. & 8S. Fe R. R. Co. v. Eddins, 3 T. L. R., 67. 

There is another objection to the bill of exceptions, it does not 
show what the objection to the evidence was. It may be that the 
person whose declaration was proved was present when the land was 
originally surveyed, and was qualified to speak as to the true line; if 
so, he being dead, proof of his declarations was admissible. 

Bills of exception on their faces, or in connection with the plead. 
ings and statement of facts, should clearly show that evidence ob- 
jectel to was not admissible. 

The second assignment calls in question the correctness of the 
ruling of the court in admitting in evidence an executory contract 
for the sale of the Jung survey by O. A. Cooley to Joseph Willis, 
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made in the year 1875. This matter is presented through a bill of 
exceptions, which was taken and preserved as was the one before re. 
ferred to, and, like it, giving none of the grounds of objection. For 
the reasons before given this assignment cannot be considered: byt 
if it could, the record not showing the chain of appellees’ title, the 
paper may have constituted a link in it. 

The record does not show that the deed from the sheriff of Llano 
county to O. A. Cooley for the Jung survey, and purporting to hayg 
been made in pursuance of a sale made by the sheriff under an ex. 
ecution in favor of O. A. Cooley against Joseph Willis, issued ong 
judgment of November 29, 1878, in favor of the former and against 
the latter, was objected to by the appellants; hence, the assignment 
based on its introduction cannot be considered. 

The fourth assignment is in effect that the court erred in oven 
ruling the motion for a new trial. 

The motion for new trial was based on some of the matter 
already considered, and on the further general ground that the find. 
ing of the court was contrary to the law and evidence. 

Neither the assignment of error nor the motion for new trial 
point out any particular matter in reference to which the finding 
Was erroneous, and in such case we are not required to seek for 
errors which counsel have not pointed out in the assignment nor 
presented in the brief. 

There is some conflict in the evidence as to the boundary between 
the two surveys, but it cannot be said that the preponderance of 
the evidence is not in favor of the finding in the court below, 
The judgment is affirmed. 

AFFIRMED, 

[Opinion delivered May 16, 1884.] 





Micuaret Errincer v. R. W. Cartes. 
(Case No. 4823.) 


1. Homestzap.— An uninclosed lot in a city, separated by a public square from 
the lot on which the home residence was erected. was used occasionally by 
the owner as a place on which he staked out his horse and calf, exercising in 
this no greater exclusive use than he could maké of the uninclosed property 
of others. In November, 1877, this uninclosed lot was levied on under exe 
cution against the owner and sold, Held, that the use made of the property 
for homestead purposes was not sufficient to extend the protection of the — 

homestead exemption from sale over it. 
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Aprgat from Burnet. Tried below before the Ion. W. A. Black- 
burn. 

Trespass to try title, brought by appellant against R. W. Cates, 
to recover possession of lots No. 2 and 3, in block No. 11, of the 
Kerr portion of the town of Burnet. Appellant in his petition al- 
leged that the lots were part of his homestead. The source of title 
wasacommon one. The unlawful entrance and ouster by the ap- 
pellee was averred to have taken place on the Ist day of Auzust, 
1881. 

Appellee, answering, pleaded a general and special demurrer, 
general denial, and a special plea in answer, alleging a purchase of 
the lots from one W. 8S. Carothers, who, on the first Tuesday in 
November, A. D. 1877, is alleged to have become the owner of 
the same, by reason of a purchase at an execution sale by the sheriff, 
to satisfy a judgment of $25.10, obtained in a justice court in favor 
of Brazeale & Co., and against appellant. Appellee denied that the 
Jots or any part thereof were a part of the appellant’s homestead. 
There were two trials in the court below. The first at the Novem- 
ber term, A. D. 1881, resulting in a verdict and judgment in favor 
of appellant, Effinger, which verdict and judgment, on motion of 
appellee, was set asile, and a new trial awarded. To the ruling of 
the court granting a new trial appellant excepted; the exception 
was noted in the record, and by leave of the court an agreed state- 
ment of facts proved on the first trial was filed in the record. 

At the May term, A. D. 1882, the second trial was had, resulting 
ina verdict and judgment for appellee. Appellant filed his motion 
fora new trial, which being overruled, he gave notice of appeal, 
which was perfected, in forma pauperis. 

The material facts in evidence are incorporated in the opinion. 


J. N. Lyle and Sinith & Trigg, for appellant, cited: Gay v. Me- 
Guffin, 9 Tex., 501; Crozier v. Kirker, 4 Tex., 252; Wells v. Bar- 
nett, 7 Tex., 584; Hardy v. De Leon, 5 Tex., 211. On test of 
occupancy, Walters v. People, 21 Ill., 178; Abbott’s Law Dictionary, 
p. 197; Thompson on Homestead (foot pages), 212, sec. 254; p. 216, 
sec. 260; p. 87, sec. 102 and sec. 105; Medlinka ». Downing (Texas 
Law Reporter, p. 932); Englebrecht v. Shade, 47 Cal., 627. 


Ward & ITamman, for appellee, cited: Methery v. Walker, 17 
Tex., 593; Franklin v. Coffee, 18 Tex., 413; Anderson v. McKay, 
30 Tex., 186; Iken v. Olenick, 42 Tex., 200-3; Moreland v. Barn- 
hart, 44 Tex., 279-80; Evans v. Womack, 48 Tex., 232; Barnes v. 
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r . ~ . ~ = 5 . ° 
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Detany, J. Com. App.— The lots in controversy were sold under 
execution as the property of appellant and were bought by the 
vendor of appellee. The validity of the judgment and the regu. 
larity of the sale are not questioned. But appellant insists that 
he should recover back the lots because they were (as he says) a part 
of his homestead. 

The plaintiff (appellant) was married in 1872 or 1873. He bought 
these lots soon afterwards. They were on the west side of the 
public square in the town of Burnet. They were sold by the sheriff 
in November, 1877. They were never inclosed or improved in any 
way whatever. Plaintiff owned and occupied a lot on the east side 
of the public square. Ile insists, however, that he used these vacant 
lots for the purposes of a homestead. The only use, however, which 
he made of the lots was this: he occasionally staked his horse 
there when he did not find better grass elsewhere. 

It further appears that in 1877 the wife kept acow. The calf 
generally remained in a pen in the rear of the house, but it was 
sometimes taken out and staked on the lots in question. This is the 
only use which was ever made of these lots, so far as appears in 
the record. In fact it does not appear that they used these lots any 
more than they used the other uninclosed land in the vicinity, 
This casual resort to property now and then cannot be said to be an 
appropriation of it to the purposes of a home. 

The claim is too shadowy and unsubstantial to be regarded by 
the law. Our opinion is that the judgment should be affirmed, 


, AFFIRMED, 
(Opinion adopted May 20, 1884.] 





F. ©. Bares v. Casry & Swasry. 
(Case No. 4969.) 

1. Jurtsprction.— When, on appeal from a judgment by default, the record fails 
to show affirmatively either service of citation on the defendant, or waiver 
thereof, or an appearance entered by him in the court below, the judgment 

must be reversed. 




















Bates v. Casry & SwaAsry. 





Opinion of the court. 





2. 

9, DISQUALIFICATION OF A JUDGE.— When a county judge declines to hear a 
cause, and transfers the same to the district court because he is disqualified 
to hear and determine it, the grounds of his disqualification need not be 
stated unless their existence be questioned. 


Error from Mitchell. Tried below before the Hon. T. B. 
Wheeler. 


Smith & Merrill, for plaintiff in error. 
No briefs on file for defendant in error. 


Witz, Cuter Justice.— The record does not show any service of 
citation upon the appellant, nor any waiver of service, nor appear- 
ance by himin the cause. Judgment was, however, taken against 
him by default, which was error, and will require a reversal of the 
judgment by this court. 

This cause was transferred from the county to the district court, 
because the county judge was disqualified to hear and determine it. 
The grounds of his disqualification are not stated, nor do we think 
it necessary that they should be, when he recuses himself, unless 
they are questioned before the cause reaches this court. If a party 
wishes to dispute the fact that the county judge is disqualified, he 
can by calling it in question, either in the district or county court, 
have the grounds of the supposed disqualification set forth and 
established. Any improper ruling upon the subject could then be 
revised upon appeal to this court, by bringing it to our attention as 
in case of other errors. 

dsut where no such question is made below, and the record shows, 
as in this case, that the judge transferred the cause because of his 
disqualification, the conclusive presumption will be in favor of his 
ruling, and of the jurisdiction of the district court. 

As the party appealing this suit had no notice of its pendency, 
he of course had no opportunity of making the proper objections 
below. 

The cause will be remanded for the error already noticed, and 
the appellant will then have an opportunity of testing the qualifica- 
tion of the judge in the manner already pointed out, and of having 
the cause retransferred to the county court, should it appear, upon 
hearing the facts upon which the supposed disqualification rests, 
that the judge of that court is authorized to hear and determine it. 


REVERSED AND REMANDED. 
[Opinion delivered May 23, 1884.] 
Vou. LXI— 388 
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Ww. Cassry v. M. D. O’SuLtivan Er At. 
(Case No. 4957.) 


1, LOCATION OF LAND CERTIFICATE — Notice.— One who files in a proper map. 
ner, and delivers a valid land certificate to the county surveyor, has twelyg 
months within which to have the land applied for surveyed, as against any 
one having notice that he has taken these steps to appropriate the land; ang 
this though the county surveyor failed to make the proper file entry, ang 
did not keep either the application or the certificate in his office, but depos. 
ited them elsewhere for safe-keeping. 

2. Same.— If, under such circumstances, a third party, having notice, files upon 
the land another certificate before the expiration of twelve months, his file 
is void, and the first locator, who disregards it, and refiles any valid certif. 
cate on the land after the expiration of twelve months from his own orig. 
inal file, thereby appropriates it. 


Aprgeat from McMullen. Tried below before the Hon. D, P, 
Marr. 

This was an application for a mandamus to compel the county 
surveyor of McMullen county to receive and record an application 
for the survey of four sections of land made by William Cassin on 
the 9th of December, 1882, and to survey the same. R. H. Brown, 
claiming the land under a subsequent location, made on the 12th of 
December, 1882, was made a party defendant. 

The defendants claimed that the land was not vacant at the date 
of Cassin’s location, because Brown had previously filed upon it on 
the 12th of December, 1881, which had not then expired. This file 
of Brown’s had never been kept in the surveyor’s but in a mer. 
chant’s safe in Tilden; nor was it entered or recorded in the books 
of the surveyor’s office till the 11th of December, 1882, two days 
after Cassin’s location; nor was there any survey ever made upon 
it. Brown relocated the land with other certificates on the 12th day 
of December, 1882. 

Verdict and judgment for the defendants. 


L. D. Murphy, for appellant, cited: KR. &., secs. 3894, 3895; 
Lewis v. Durst, 10 Tex., 398; Pausch. Dig., 4573, 4574; Fowler » 
Hilburn, 21 Tex., 490. 

J. M. Eckford, for appellees, cited: 38 Pet., 337; Smith v. Power, 
2 Tex., 57; Horton v. Pace. 9 Tex., 82; Magee v. Chadoin, 30 Tex, 
659; Il. & T. C. R. R. Co. v. McGehee, 49, Tex., 486; Morris « 
Byers, 14 Tex., 278. 


Srayton, Assoctate Justicr.—To entitle the appellant to the re 
lief sought, it was incumbent on him to show that the land which 
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he sought to locate was unappropriated public domain on the 9th of 
December, 1852. The locations made on the same land December 
11, 1881, by Brown, deprived the land of that character and with- 
drew it from location by another for the period of twelve months. 
McKinney v. Grassmeyer, 51 Tex., 381; R. S., 3902. 

The files of Brown were made in the proper manner, with a 
proper officer, and were supported by valid land certificates, which, 
with the applications for the land, were delivered to the proper 
officer to be kept in his official custody as the law required. These 
were filed by him; and if that officer failed to make the proper 
entries in his books to show the locations, this could not prejudice 
the right of Brown in a contest between him and a person who 
had actual knowledge of his locations. The appellant is shown to 
have had such knowledge prior to the time at which he attempted 
to locate the land. Morris v. Byers, 14 Tex., 278; H. & T. C. R. 
R. Co. v. McGehee, 49 Tex., 486; Horton v. Pace, 9 Tex., 82. 

That the applications of Brown, and the land certificates on 
which they were based, with other like papers properly in the cus- 
tody of the surveyor, were kept in the safe of a merchant, because 
the county had not furnished a safe place to keep them, in no way 
affected the right of Brown as against the appellant, who had full 
knowledge of Brown’s locations. ; 

The locations which the appellant sought to make being before 
the expiration of the twelve months which Brown had within which 
to have the land surveyed, the surveyor correctly refused to receive 
them. The locations, if received under such circumstances, would 
have been void as to Brown’s location or relocation. McKinney ». 
Grassmeyer, 51 Tex., 382; Kimmell v. Wheeler, 22 Tex., 77. 

After twelve months from Brown’s original locations, no surveys 
of the land having been made, nor steps taken to compel surveys, 
the land again became subject to location by Brown or any other 
person. KR. S., 3902. 

Brown relocated the same land under other certificates, but it does 
not appear that the appellant took any steps, after the land so be- 
came subject to appropriation, to locate it. -His former action being 
unlawful and void, he has no right whatever to the relief which he 
seeks. 

The charge of the court properly submitted the cause to the jury, 
and the judgment is affirmed. 

AFFIRMED. 
(Opinion delivered May 23, 1884.] 
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Nicuoias Hanrick rr Au. v. E. G. Hawnrick er at. 
(Case No. 4911.) 


ALIEN HEIRS.— An alien could inherit land in Texas under the constitutiog 
of the republic and the act of 1840. 


. SAME— STATUTE CONSTRUED.— Section 14 of the act of 1840, as re-enacted in 


1848, is part of an act regulating descent and distribution, and when cop. 
sidered with reference to the context, it follows by necessary construction 
that aliens are embraced in the terms “kindred,” * children,” ** descend. 
ants,” ‘ heirs,” and other like expressions, and that section is in the nature 
of a limitation upon the rights of aliens in that respect. 


. SAME.— Since the act of 1840, regulating descent and distribution, was not 


repealed by the adoption of the constitution of 1845, but continued in force 
until re-enacted and modified by the act of 1848. the common lew rule ip- 
hibiting an alien from taking by descent was never in force in Texas, 

SaME.— In the absence of a constitutional inhibition against its exercise, the 
congress of the republic of Texas, and afterwards the legislature of the state, 
had power to confer on aliens the right to inherit land; and the fact that 
one constitution conferring the right was superseded by another which wag 
silent on the subject, did not operate a repeal of existing legislation in refer- 
ence to it. 

SaME.— Until the passage of the act of 1854, alien heirs could take a defeagi- 
ble title to real estate in Texas from citizen relatives dying intestate. White 
v. Sabariego, 23 Tex., 245-247, contains nothing in conflict with this, 

SaME.— From 1836 to 1854 the uniform policy in Texas was to permit alieng 
to take a defeasible title to land by descent, subject to forfeiture by the gov- 
ernment should they fail to take possession within the time prescribed; 
and this without reference to the law of the government of which they were 
citizens or subjects. 

SaME.— The ninth section of the act of March 18, 1848, is as follows: ‘See, 9, 
In making title to land by descent it shall be no bar to a party that any an 
cestor, through whom he derives his descent from the intestate, is or hath 
been an alien; and every alien to whom any land may be devised or may 
descend shall have nine years to become a citizen of the republic and take 
possession of such Jand: or shall have nine years to sell the same, before it 
shall be declared to be forfeited, or before it shall escheat to the govern. 
ment.” 

By the act of February 13, 1854, it was provided as follows: “See, 1 
Any alien, being a free white person, shall have and enjoy in the state of 
Texas such rights as are, or shall be, accorded to American citizens by the 
laws of the nation to which such alien shail belong, or by the treaties of 
such nation with the Unjted States. 

“Sec, 2. Aliens may take and hold property, real or personal, in this 
state, by devise or descent, from any alien or citizen, in the same manner 
in which citizens of the United States may take and hold real or personal 
estate by devise or descent within the country of such alien.” 

“*. . ,. Sec. 4. The ninth section of ‘An act entitled an act to regulate 
the descent and distribution of intestates’ estates,’ approved March 18, 1848, 
is hereby repealed, so far as the same may be inconsistent with this act, and 
this act shall take effect and be in force from and after its passage.” Held: 

(1) The act of 1854 must be construed as enlarging rather than restricting 
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the right of aliens to take and hold land in Texas, being cumulative in its 


operation. 

(2) Under it, as before its enactment, an alien could take a defeasible title 
by inheritance to Texas land without regard to the laws on that subject in 
force in his own country; but when by the laws of his own government an 
alien is permitted to take an indefeasible title by inheritance, he can take 
by inheritance a like estate in Texas, 

(3) When at the time of the ancestor’s death the government of his alien 
heir did not permit a citizen of the Uniied States to inherit an estate in fee 
simple, but before the expiration of nine years accorded that right, the de- 
feasible title to Texas land inherited by the alien heir was, upon the enact- 
ment of the law granting the right of inheritance by the foreign government, 
converted into an indefeasible title. 


Arrrat from Falls. Tried below before the Hon. L. C. Alexander, 
special judge. 

Appellants, the children and grandchildren of James MHanrick, 
deceased, brought this suit against appellees to recover an undivided 
interest in and to secure partition of the land described in the peti- 
tion. 

Appellants, except Nicholas Hanrick, were and are aliens — sub- 
jects of Great Britain. James Hanrick, their ancestor, was also an 
alien,and died such in 1875. John Hanrick, brother to James, 
through whom they also claim in part, was an alien, and died as 
such in 1871. Edward Hanrick, from whom both parties claim, was 
acitizen of Alabama, and died intestate without children or their 
descendants in 1865. 

E. G. Hanrick, the nephew of Edward, at the time of the latter’s 
death, was a citizen of the United States. He is the son of Phillip 
Hanrick, who died before his brother Edward. Appellee claimed 
an interest in the land. So appellees, Branch and Seargant, claimed 
an interest through Mrs. O’Brien, a sister of Edward Hanrick. 

A demurrer was sustained to the petition on the ground that 
appellants were aliens and could not take by inheritance at the time 
of the death of Edward Hanrick in 1865. 

The ruling of the court sustaining the exception to the petition 
was assiened as error. 

This case was before the supreme court in 1880 upon the same 
questions, and was then reversed and remanded. See Hanrick v. 
Hanrick, 54 Tex., 101. 


W. C. Belcher and IT. F. Ring, for appellants, cited: Hanrick ». 
Hanrick, 54 Tex., 101; Burns v. Ledbetter, 56 Tex., 283; Wells on 
Stare Decisis and Res Adjudicata, ch. XLIV, p. 569, subject: “The 
Law of the Case.” 
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Goodrich & Clarkson, for appellees, on the proposition that an 
alien could not inherit from an alien who claimed by inheritanee 
through an alien, cited: Pasch. Dig., arts. 45 to 48; id., art, 3423: 
Sabariego v. White, 23 Tex., 245; McKinney »v. Saviego, 18 How,, 
235; Crane v. Reeder, 4 Am. Rep., 430; Hauenstein ». Lynham, 10 
Otto, 483; Edgar v. Galveston City Co., 46 Tex., 427; Hill ». Alle 
son, 51 Tex., 392; Rainey v. Chambers, 56 Tex., 17; Clegg ». Var. 
nell, 18 Tex., 301; Frost v. Frost, 45 Tex., 341; Lee ». Salinas, 15 
Tex., 495; 8 Tex., 448. 

That Hanrick v. Hanrick, 54 Tex., 101, was not binding as author. 
ity, they cited: Burns v. Ledbetter, 56 Tex., 283; White e¢ al. », 
Downs, 40 Tex., 225, and cases there cited; Hole v. Rittenhouse, 95 
Pa. St., 500 et seq. 





Warts, J. Com. App. 3v the constitution of the republic it wag 
provided that “No alien shall hold land in Texas except by titles 
emanating directly from the government of this republic. Bat if 
any citizen of this republic should die intestate or otherwise, his 
children or heirs shall inherit his estate, and aliens shall have a rea- 
sonable time to take possession of and dispose of the same, in a 
manner hereafter to be pointed out by law.” 

In 1840, by virtue of that provision, the congress of the republic 
enacted the fourteenth section of “ An act to regulate the descent 
and distribution of intestates’ estates,” which is in the following 
language: “In making title bv descent, it shall be no bar to a party 
that any ancestor, through whom he derives his descent from the 
intestate, is or hath been an alien; and every alien to whom any 
land may be devised or may descend shall have nine years to be 
come a citizen of the republic and take pssession of such land; or 
shall have nine years to sell the same, before it shall be declared to 
be forfeited, or before it shall escheat to the government.” 

However, in the constitution of 1845, which took effect upon 
annexation, there was no provision with reference to aliens. But 
the legislature, on March 18, 1848, passed an act entitled “ An act 
to regulate the descent and distribution of intestates’ estates,” in 
which the fourteenth section of the act of 1840, quoted above, was 
re-enacted. 

From thence until the passage of the act of February 13, 1854, 
entitled “ An act to define the civil rights of aliens,” no change was 
made in the statutes upon that subject. The latter act is as follows: 

“Sec. 1. Any alien, being a free white person, shall have and 
enjoy in the state of Texas such rights as are, or shall be, accorded 
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to American citizens by the laws of the nation to which such alien 
shall belong, or by treaties of such nation with the United States. 

“Sec. 2. Aliens may take and hold any property, real or per- 
sonal, in this state, by devise or descent, from any alien, or citizen, 
in the same manner in which citizens of the United States may take 
and hold real or personal estate by devise or descent within the 
country of such alien. 

“Sec. 3. Any alien, being a free white person, who shall become 
a resident of this state, and shall, in conformity with the naturaliza- 
tion laws of the United States, have declared his intention to become 
a citizen of the United States, shall have the right to acquire and 
hold real estate in this state in the same manner as if he were a 
citizen of the United States. 

“Sec. 4. The ninth section of an act, ‘An act to regulate the 
descent and distribution of intestates’ estates,’ pj woved March 18, 
1848, is hereby repealed so far as the same may be inconsistent 
with this act; and this act shall take effect and be in force from and 
after its passage.” Pasch. Dig., art. 45 et seg. 

So far as may be necessary to a consideration of the real question 
involved, the following statement sulficiently shows the case made 
by the pleadings of appell: ants: 

Edward Hanrick, a native of Ireland and naturalized citizen of 
the United Sti ites, and residing in the state of Alabama, died in 
1865 seized in fee of the land i in controversy, intestate, unmarried 
and without tong 

The appellee, E. G. Hanrick, one of the defendants below, was 
born and raised in the state of Alabama, where his father, Phillip 
Hanrick, a brother of said E lward, died intestate in 1852. 

Upon the death of said Edward ILanrick the said E. G. IHanrick 
claimed and is claiming as sole heir at law of his deceased uncle. 
Beside the appellant, the said deceased, Edward Hanrick, left surviv- 
ing him two brothers, James Hanrick and John Hanrick, and one 
sister, Elizabeth O’Brien, a widow, al! British subjects, and residing 
in Ireland. 

John Ilanrick died in 1871, intestate, unmarried and without 
issue, never hav ing been in the United States. 

James Hanrick died in 1875 », intestate, and left surviving him his 
children and grandchildren, who are the plaintiffs in this suit, the 
said James never having bes nin the United States. 

The sister, Elizabeth O’Brien, still survives and continues to re- 
side in Ireland. 
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Nicholas Hanrick, one of the plaintiffs, emigrated to the United 
States in 1852, and has since that time resided in New York. 

May 12, 1870, the British parliament passed an act known ag the 
“ Naturalization Act of 1870,” which in substance provided that 
aliens should have all the rights of British subjects, in regard to the 
acquisition, taking, holding, transmitting and disposing of real and 
personal property, situated in said kingdom, but expressly declared 
that this act shall not affect estates or rights vested before the pass- 
ing of said act 

sefore the ps issing of said act the rule of the common law pre- 
vailed in said kingdom, which denied aliens the right to inherit prop- 
erty situated in said kingdom. 

Upon the trial in the court below an exception was sustained to 
the petition on tha ground that appellants were aliens and could not 
inherit from Edward Hanrick at the time of his death. And if 
they could take as heirs at the time of his death, it was only a de 
feasible estate, to which they asserted no right to the land during 
the nine years allowed by statute. 

These identical questions were adjudicated by the supreme court 
on the former appeal, but appellees insist that the former decision 
is erroneous, and the court is requested to again examine the ques- 
tions in the light of reason and authority, without being influenced 
by the rule of stare decisis. 

Where a former decision in the same case has not become a rule 
of property, or where the case was not remanded with directions 
to the court below to proceed in some particular way, our supreme 
court has re-examined the ground of the former decision, and in 
some instances has reversed the holding on the former appeal. 
Reeves v. Petty, 44 Tex., 252. 

In sustaining the exceptions to the petition, the distinguished 
attorney there, acting as special judge, ignored the decision of the 
supreme court on the former appeal, wherein it was directly deter- 
mined that the appellants and those through whom they claim did 

take by inheritance a defeasible estate at the death of Edward 
Hanrick, which became indefeasible by the passage of the act of 
1870 by the British parliament. 

The first question involved is this: Could an alien heir inherit 
land in this state from an ancestor who was a citizen of Texas, 
under and by virtue of the ninth section of the act of 1848? This 
section, as has been seen, was but the re-enactment of section 14 of 
the act of 1840, which was enacted at the same session of congress 
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that the common law of England was adopted as the rule of decis- 
jon in the republic. It is not pretended but that an alien heir could 
take by inheritance under the constitution of the republic and the 
act of 1840, but it is claimed that this right of an alien to take by 
inheritance was swept away by the adoption of the constitution of 
1845, which did not contain any provision conferring such right. 
By act of January 16, 1840, it was enacted “that whenever one 
law which shall have repealed another shall itself be repealed, the 
former law shall not be revived without express words to that 
effect.” Hartley’s Digest, art. 2348. That provision has, ever since 
its passage, continued and is now in force in this.state. Pasch. Dig., 
art. 4577; KR. S., art. 3127. 

The doctrine seems to be well established that where a statute 
comprehends the entire subject, and creates a new and independent 
system respecting the subject matter, it repeals all previous systems 
and laws respecting the same subject matter. Bryan v. Sundberg, 
5 Tex., 424, and authorities cited. 

It is also settled that there is no distinction between express and 
implied repeals as to reviving the former law. Stirman v. State, 21 
Tex., 756. 

While the principle of the common law which inhibited aliens 
from maintaining suits for the recovery of real property was adopted 
in 1840, the other principle of the common law, that an alien could 
not take real property by grant directly from the government or by 
inheritance from a citizen relative, was not, nor could it have been, 
adopted while the constitution of the republic was in force. 

Then, if it should be admitted that the constitution and laws of 
the republic, which conferred the right upon alien heirs to take by 
inheritance a defeasible title to real property, was repealed by 
implication by the adoption of the constitution of 1845, the very in- 
teresting question would arise, as to whether the common law rule, 
inhibiting alien heirs from taking by descent, then came into oper- 
ation; if so, when, how, and by what means? 

The language of the act of 1840 is, “That the common law of 
England (so far as it is not inconsistent with the constitution or acts 
of congress now in force) shall, together with such acts, be the rule 
of decision in this republic.” 

According to the view entertained of the case, it does not become 
hecessary to determine the questions suggested. For, conceding that 
by the adoption of the constitution of 1845 that of the republic was 
entirely abrogated, still there is nothing in the former that would 
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either expressly or impliedly work a repeal of section 14 of the act of 
1840; it is sé/en¢ as to the rights of aliens. 

But it is here claimed that section 14, as re-enacted in 1848, stand. 
ing alone, and unaided by any other enactments, is not sufficient 
to confer upon alien heirs the right to take real property by descent, 
It is a part of an act regulating descent and distribution, and, when 
considered with reference to the context, it follows by necessary im. 
plication, or rather construction, that aliens are embraced by inten. 
tion in the terms “kindred,” “children,” “descendants,” «“ heirs,” 
and other like expressions used throughout that act, and that the 
section under consideration is in the nature of a limitation upon the 
rights of aliens in this respect. 

As this act regulating descents and distribution was not repealed 
by the adoption of the constitution of 1845, but continued in forge 
and was the law in this state until re-enacted with certain changes in 
1848, it may be safely assumed that the common law rule insisted 
upon by the appellees in support of the judgment was never in force 
here. 

No one will insist that, in the absence of any constitutional pro. 
vision whatever, the congress of the republic or the legislature of 
the state did not have the power to confer upon aliens such rights 
respecting real property. And the fact that the constitutional pro 
vision conferring the same right was abrogated by the adoption of 
another, which contained no provision upon the subject, and in 
which there was nothing, either expressly or impliedly, inhibiting 
such legislation, would not work a repeal of the then existing legis. 
Jation upon the subject. 

Again, if there was doubt as to the true meaning and intention 
of the act of descents and distributions, that doubt would be dis- 
sipated by reference to the constitutional provision that was in force 
at the time of the enactment. Such abrogated provision could not, 
as a matter of course, be referred to as the authority continuing in 
force, or conferring the power upon which the enactment must be 
founded; but in explanation of terms used in the enactment, so as 
to arrive at and determine the legislative interest, as it was therein 
sought to be expressed, not only the constitutional age ision, but all 
statutes then existing which had any reference to the su sbject, could 
be considered in arriving at such legislative intent. 

At the time of the enactment in 1848 the only limitations or con- 
ditions imposed upon alien heirs taking by inheritance were those 
imposed by the fourteenth section of ‘the act of 1840, and these 
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were literally re-enacted in 1848. This latter act prescribed the 
rules of descent, both as to real and personal property, designating 
the persons to whom the property of deceased persons, dying intes- 
tate, should pass, and the respective interests that the several heirs 
should take, under the various conditions named in the act. Hence, 
from the language of the particular section which is here being con- 
strued, it appears that the legislature assumed that aliens did have 
the right to take by descent. 

Any other construction would place the legislature in the position 
of doing a meaningless thing. Why prescribe limitations for aliens 
who inherit lands in this state, if the right to thus inherit did not 
then exist? Certainly the legislature would not prescribe limitations 
in the exercise of a right, where there was no foundation in law for 
the existence of such a right. 

Evidently, until the passage of the act of 1854, alien heirs could 
and did take a defeasible title to real estate in this state, of citizen 
relatives dying intestate. It has been so held by the supreme court 
in more than one case. Hanrick v. Hanrick, 54 Tex., 113, and 
authorities there cited. See, also, Airhart v. Massieu, 8 Otto, 493. 

There is nothing in the case of White v. Sabariego, 23 Tex., 245- 
947, that militates in the slightest degree against this position. There 
the plaintiffs brought suit in trespass to try title for the recovery of 
land, simply alleging that they were the legal and equitable owners 
of the land, and were at the time of bringing the suit aliens and 
citizens of the republic of Mexico. In that case Chief Justice 
Wheeler says: “ The naked question is presented whether an alien 
non-resident can maintain, in the courts of this state, an action of 
trespass to try title.” The court then enumerates the exceptions 
to the general rule, that an alien cannot maintain an action to re- 
cover land, and say that, as the parties show themselves to be aliens, 
it was incumbent upon them to have alleged such facts as would 
bring them within some of the exceptions. It is then intimated 
that the title by inheritance, as shown by the statement of facts, 
would have been sufficient if it had been alleged. 

It is insisted, however, that the act of February 13, 1854, created 
anew and independent system respecting the rights of aliens, and 
therefore, by express declaration, as well as by necessary implica- 
tion, repealed all former laws on that subject, and from thence was 
the sole basis upon which aliens could predicate a claim to lands in 
this state. The fourth section of the act expressly repeals the ninth 
section of the act of 1848, so far as it was inconsistent with the act 
last passed. 
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In respect to aliens inheriting and holding real estate, the poliey 
here, as in most of the states of the American Union and some of 
the foreign governments, has been growing more liberal as they ad. 
vance in material prosperity and progress in the sciegce of govern. 
ment. This is evidenced by the fact that England, the cradle of 
the harsh rule that aliens could neither own nor inherit lands 
has removed all restrictions, taking as true the allegations of the 
petition. 

From 1836 to 1854 the uniform policy here was to allow alien 
heirs, without regard to what might be the law upon that subject in 
the country where they lived, to inherit lands. That is, to takeg 
defeasible title in land by descent, subject to be forfeited to the gov. 
ernment if they failed to come and take possession of or convey the 
same within the time prescribed. 

It is stated in Wait’s Actions and Defenses, vol. 6, p. 463, that 
the common law doctrine upon the subject prevails in very few, if 
any, of the American states, and that all restrictions upon aliens 
inheriting or otherwise acquiring land have been abrogated in many 
of them. 

That the legislature did not intend to repeal the whole of section 
9, we think reasonably clear from the language contained in the 
repealing clause. Upon the one hand it is claimed that the repeal- 
ing clause should be given its fullest operation ; that the court ought 
to seek for, anticipate and expect a conflict between the repealing 
act and section 9. On the other, that the two should be con 
strued together, with a view to harmonize the provisions as far as 
this can be reasonably accomplished, so as to confine the repealing 
clause to those provisions that are necessarily in conflict. 

If the legislature had intended to adopt an entirely new and 
exclusive policy, abrogating that which had prevailed from the 
organization of the republic, it seems that we might well anticipate 
that such intent would be expressed in plain and unmistakable 
terms. How very appropriately that intent might have been ex 
pressed by simply adding to the second section, “and in no other 
manner,” or other equivalent expression. 

But there is no such expression used in the act as would neces 
sarily imply that the intention was to make it exclusive and Te 
strictive; the true intent must be deduced by construing the two 
together, keeping in mind the fact that the legislature did intend to 
repeal some portion of the ninth section of the act of 1848. 

Jonsidering the act of 1854 as furnishing the only basis upon 
which an alien heir could predicate a claim to land, that is, consider- 
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ing it as restrictive or exclusive in character, then it will be readily 
seen that the repeal operates upon all that portion of the section 
which reads as follows: “ And every alien to whom any land may be 
devised or may descend shall have nine years to become a citizen of 
the state and take possession of such land, or shall have nine years 
to sell the same, before 1t shall be declared to be forfeited, or before 
it shall escheat to the government.” And it would so far operate 
upon the first clause of the section as to make it effective only when 
the same rule prevailed in the foreign country. For the alien heir 
could only take here in the same manner as an alien heir could take 
by the foreign law. Dy that construction the rule of descent in 
such cases would depend entirely upon the foreign law. 

If, however, the act of 1854 is construed as an enlarging statute 
embodying the progressive and liberalizing spirit of the age, the re- 
pealing clause would be confined in its operation to the nine years’ 
restriction or limitation, in cases where there was no such restriction 
or limitation in the reciprocity laws of the alien’s government. That 
is, the right conferred upon alien heirs generally to take by descent 
a defeasible title would only be affected by the act of 1854 in those 
cases when, by the laws of the alien’s government, alien heirs could 
there take an indefeasible title. In such cases the nine years’ limita- 
tion would be considered as repealed, for it would then be in con- 
flict with the spirit and intent of the act of 1854. 

In our opinion the act of 1854 must be considered as enlarging 
rather than restricting the right of aliens to take and hold land here. 
It is cumulative and not restrictive in its operations, After its pas- 
sage as before, an alien could take a defeasible title by inheritance 
Without regard to the law upon that subject in force in his govern- 
ment, but where by the laws of his government an alien takes an 
indefeasible title by inheritance, so by virtue of this enactment he 
can here take and hold “in the same manner.” 

This was the construction and effect given to the act of 1854, and 
the ninth section of 1848, on the former appeal, and of its correct- 
hess we entertain no doubt. As the nine years bad not elapsed be- 
tween the death of Edward Hanrick and the passage of the act of 
1870 by the British parliament, no forfeiture could have been de- 
clared. Upon its passage the provisions of the act of 1854 were 
called into active operation, and by their conjoint influence con- 
verted the defeasible into an indefeasible title. Hanrick v. Hanrick, 
supra, and authorities cited. 

Under the common law rule an alien could not take by inherit- 
ance; neither could a citizen derive title by descent through an alien 
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ancestoror relative. The object of the Virginia statute (from which 
probably section 9 of the act of 1848 was copied) was to remoyg 
that difficulty ; so that, notwithstanding an alien could not take by 
descent in that state, nevertheless a citizen heir could derive title 
through an alien ancestor or relative; though in fact living, he wag 
for the purposes of the descent deemed eiviliter mortuus. Here the 
alien ancestor or heir would himself take, and the maxim nemo eg 
heres viventis would apply. 

For the purposes of the demurrer the allegations of the petition 
must be considered as true, and have been so treated in the consid. 
eration of the questions in this opinion. If, upon the trial, these 
allegations are sustained by the evidence, then our statute of de 
scents and distributions would apply. 

It follows that upon the death of Edward Hanrick his real estate 
in Texas vested as follows: One-fourth in E. G. Hanrick, by an in 
defeasible title; one-fourth in James Hanrick, by defeasible title, 
but which was rendered indefeasible by operation of law upon the 
passage of the act of 1870 by the British parliament; one-fourth 
in John Hanrick, by defeasible title, which was in the same way 
rendered indefeasible; and one-fourth in Mrs. O’Brien, by defeasi- 
ble title, which was also rendered indefeasible in the same manner, 

Upon the death of John Hanrick, in 1871, his real estate here 
vested as follows: One-third in his brother, James Hanrick; one. 
third in his sister, Mrs. O’Brien; and one-third in his nephew, E. G, 
Hanrick. And upon the death of James Hanrick, in 1875, his real 
estate here vested in the same manner as if he had been a citizen; 
that is, in his children and their descendants. 

Our conclusion is that the judgment ought to be reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


[Opinion adopted on the state of case made by the petition, May 
80, 1884.] 





Tuomas F. Hupson v. S. W. Witxrson. 
(Case No. 4905.) 


1. CHATTEL MORTGAGE. — When the possession of personal property, which has 
been mortgaged, is delivered to the mortgagee or to another for him, it be- 
comes in effect a pledge, and the rights of the parties are to be determined 
by the principles of law applicable to pledges, 
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9, LimiTaTION.— The fact that a debt which a pledge is made tosecure is barred 
by the statute of limitations constitutes no defense to an action by the 
pledgee against another for the wrongful conversion of the property, the 
pledgee having a special property in the thing pledged, and being entitled 
to its possession until the debt is paid. 

8, Same.— The debtor who has pledged property to secure a debt cannot recover 
its possession, though limitation has run against the debt, until he tenders 
the amount unpaid on the debt; and if the debtor obtains the possession and 
sells to one who has notice of the pledgee’s rights, the purchaser takes the 
property subject to the creditor’s right to its possession until the debt is 
paid. In such case the purchaser is liable to the creditor for a wrongful 
conversion of the property to the extent of the amount unpaid on the debt, 
if that amount be less than the value of the property. If the property be 
worth less than the debt, then the creditor may recover the value of the 
property at the time of the conversion, with interest thereon until the date 
of judgment. 


Aprreat from Drazos. Tried below before the Hon. W. E. Col- 
lard. 

The statement of the case in appellant’s brief is substantially 
adopted. 

Appellee Wilkinson brought this suit against Hudson for a wagon 
and two mules and their hire. Verdict and judgment for plaintiff. 

The wagon and team were originally the property of one E. D. 
Stewart, under whom both parties claimed. 

On the 13th of October, 1870, Stewart-was indebted to one R. W. 
Dean in the sum of $120, gold, for which he on that day executed 
his note to Dean, due January 1, 1871, bearing interest from matu- 
rity at ten per cent. per annum, 

On the same day Stewart executed and delivered to appellee Wil- 
kinson an instrument of writing, whereby, in consideration of a nomi- 
nal sum, he bargained and sold to Wilkinson the wagon and mules 
in controversy in trust for R. W. Dean, to secure him in the pay- 
ment of the note above described. Among other stipulations, the 
instrument provided that Wilkinson should retain the possession of 
the property and enjoy the use of it until Stewart should pay off 
the note, and that on such payment Wilkinson should reconvey and 
redeliver the property to Stewart. It was further stipulated that 
in case Stewart should fail or refuse to pay the note at maturity, Wil!- 
kinson should pay it, and should thereupon be entitled to retain the 
absolute and indefeasible titleto the property. The instrument was 
acknowledged and recorded on the day following its date, October 
14, 1870. Wilkinson accepted of the terms of the instrument, and 
was thereupon put in possession of the property. 

Stewart failed to pay his note to Dean at its maturity, and Wil- 
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kinson paid it. Wilkinson had permitted Stewart, who was his ten. 
ant, to use the wagon and team to gather his crop, etc., and the 
a} -pellant Hudson obtained them from Stewart by purchase, as he 
alleged, but the evidence did not show how he came into possession, 

Hudson took the property with notice of Wilkinson's rights 
Wilkinson made a demand on Hudson for the property, which was 
refused, and brought suit for it, and for its hire or use. 

Iludson never paid the note to Dean, made no offer in his plead. 
ings to pay it, and told Wilkinson he did not intend to pay it, 

The defendant asked the court to charge the jury that the only 
purpose for which Wilkinson could maintain the suit would be to 
obtain possession of the property in order to foreclose his lien, and 
as no suit had been brought to foreclose such lien, and as the note 
appeared on its face to be barred by limitation, the plaintiff could 
not maintain the suit. He also requested a charge to the effect that 
in no event could the jury find against the defendant for more than 
the amount of the note and interest. 

The court refused the charges so asked, and charged instead that 
if the execution of the instrument was accompanied by a delivery, 
actual or constructive, of the property to the plaintiff, and Hudson 
had taken and used it, the plaintiff was entitled to recover of him 
the property or its present value and the reasonable value of the 
hire or use of it; but if there had been no delivery of the posses 
sion to Wilkinson he could not recover. 


J. D. Thomas, for appellant, cited on plaintiff's right to recover; 
Lucketts v. Townsend, 3 Tex., 130; Watts v. Johnson, 4 Tex, 
317-18; Jones v. Thurmond, 5 Tex., 318; Parker v. Beavers, 19 Tex, 
410; Hall vw. Jackson, 3 Tex., 309; Caldwell v. Haley, 3 Tex., 317; 
Paul v. Perez, 7 Tex., 338; Mims v. Mitchell, 1 Tex., 443; Had- 
son v. Wilkinson, 45 Tex., 452; Edrington v. Newland, 1 Tex. L 
Rev., 20. 

On alleged error in charge of the court, he cited: Blackwell % 
Barnett, 52 Tex., 326, and cases there cited; Burks v. Watson, 48 
Tex., 111; Arledge v. Hail, 54 Tex., 402; McClenney v. McClenney 
& Floyd, 3 Tex., 194; Hodges v. Bell Taylor, Tex. L. R., July, 1882 


Sayles & Bassett, for appellee, cited: Story on Bailments, §$ 93, 
94; Loper v. Robinson, 54 Tex., 516, and éases cited; Gaston % 
Dashiell, 55 Tex., 5u8-520; G., H. & S. A. R. R. v. Delahunty, 08 
Tex., 206; Mitchell v. De Witt, 20 Tex., 294; 1 Greenl. Ev., § 4, 
and authorities cited on former appeal. 
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Warts, J. Com. App.— Assuming that the property was delivered 
to appellee at the time Stewart executed the mortgage, then appel- 
lee held the same as a pledge. The old doctrine that the legal title 
passes to the mortgagee has no place in our system. Here mort- 
gages of personal property, unaccompanied by possession, are recog- 
nized, as are all other naked liens, as but incidents to the debt. 
But where possession of the property follows the mortgage, then it 
becomes in effect a pledge, and the rights of the parties are to be 
determined by those principles of law and equity applicable to that 
character of transaction. 

In case of a pledge, the fact that the debt which it was made to 
secure is barred by the statute of limitation would constitute no 
defense to an action by the pledgee against another for a wrongful 
conversion of the property; for the reason that the pledgee has a 
special property in the pledge, and entitled to its possession until 
the debt is paid. It is said that “the statute simply bars the 
remedy —it does not extinguish the debt; consequently, where a 
lien is given upon property for the payment of a claim, whether by 
contract or by the custom or usage of trade, the lien may be en- 
forced, although the remedy upon the debt itself is barred.” Wood 
on Limitation of Actions, p. 47, and note. 

Hence, if Wilkinson had possession of the property, Stewart 
could not recover it upon the ground that limitation had interposed, 
but to authorize such recovery he would be required to tender the 
amount of the debt. And surely it would not be contended that 
Hudson, who purchased with notice of Wilkinson’s rights, would in 
this respect occupy a more favorable position than would his vendor. 

After the purchase by Hudson he had simply the rights of 
Stewart. He thereby acquired all the rights of the latter and 
nothing more. Then the question arises in this case, as to the extent 
of Hudson’s liability to Wilkinson for a wrongful conversion of the 
property. It is claimed by appellant that the extent of his liability, 
and appellee’s right to a recovery, is the amount of his debt against 
Stewart. And under the facts of the case that is believed to be 
true. If Stewart had not parted with his interest in the property, 
and it had been converted by another without his concurrence and 
consent, then in an action against such third party Wilkinson would 
be entitled to recover the full value of the property; for in such 
case he would be liable to Stewart for the excess in value over his 
debt. But here Stewart, having divested himself of such right by: 
his sale to Hudson, he would have no right to such excess; that 
would belong to Hudson, and he alone would have a right to have 
VoL, LXI— 39 
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an accounting for it. Strong v. Strong, 6 Ala., 347. Upon this 
issue the charge of the court is erroneous. This error appellant 
sought to correct by the seventh instruction asked, and which wags 
refused by the court. 

There was no error in the charge wherein the court assumed that 
Wilkinson had paid the debt of Stewart to Dean. The evidengg 
abundantly establishes such payment, and there is nothing in the 
record that impairs the conclusive force of the evidence. 

In respect to the measure of damages, the rule applied by the 
court is incorrect. The general rule, in cases of this character, jg 
the value of the property at the time of the conversion, with inter. 
est thereon up to the time of the judgment. Grimes v. Watkins, 59 
Tex., 140; Wait’s Actions & Defenses, vol. 6, p. 222, and numerous 
cases cited. That is the correct rule to be applied in this case, with 
the limitation that the recovery can in no event exceed the amount, 
principal and interest, of the Stewart debt paid by Wilkinson; that 
is, the principal, with interest thereon up to the time of the trial, 

There is nothing in the objection that, as appellee alleged he 
was the owner of the property, that therefore he could not recover 
upon the evidence; that he only held the same prior to the conver. 
sion as a pledge to secure a debt. As pledgee he had a special orop- 
erty in the mules and wagon, such as would entitle him toa 
recovery under the allegation of ownership, and especially so as to 
a wrong-doer. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 

[Opinion adopted May 6, 1882.} 


James Ottver v. G. W. Manoney. 
(Case No. 4676.) 


1, SuRVEY.—A survey called for “‘a corner” on the prairie, with no other call 
at that point to designate its locality, and then called to run “thence 8. 3 
E. with the west line” of an older survey, which west line was an open, Ul 
marked prairie line. The surveyor testified that he established that corner 
‘‘at the head of a prairie branch,” and called torrun from that corner with 
the line of the older survey, because he thought he had reached it. He had 
not reached it by over three hundred varas. To stop at the head of the 
prairie branch would give the survey its proper quantity of land. Held: 
(1) The survey must stop at the head of the branch, at the point identified 
by the evidence, and where the distance was exhausted, 
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(2) The call for the open line of the older survey will not control the call 
for distance when the evidence shows the mistake, and traces the footsteps 
of the surveyor, who in fact, stopped at the ‘* head of the prairie branch,” 
where the distance was exhausted. 


Apreat from McLennan. Tried below before the Hon. B. W. 
Rimes. 

Suit by James Oliver, involving a question of boundary. The 
Burns survey was made in 1846; its field notes are not in the 
record; afterwards the Nancy Anderson was made west of the Burns, 
and the A. S. Anderson still west of that. The controversy was 
over a strip of land which, under the decision in this cause, existed 
between the Burns and the Nancy Anderson surveys, for which 
Oliver, who claimed the Nancy Anderson survey, sued. The east 
line of the Burns survey was in the timber and well marked; its 
west line was an open, or prairie line, having no established corners 
onthe ground. The surveyor who made the Nancy Anderson sur- 
vey testified that he began on the northeast corner of the A. §S. 
Anderson, thence run north 60° E. 661 varas, where he established 
the northeast corner of the Nancy Anderson at the “head of a 
prairie branch.” This branch was found at the proper distance, but 
no marked corner there; to stop there, gives the Nancy Anderson 
its proper complement of land. The surveyor thought he had 
reached at that point the northwest corner of the Burns, though he 
did not call for it. The call was for a corner, with no other call to 
designate it; and then run “S. 30° E. with the west line of the 
A. Burns survey.” It was afterwards ascertained that the west line 
of the Burns survey was three hundred and seven varas east of this 
line. In otier words, if the surveyor had protracted the north line 
of the Nancy Anderson three hundred and seven varas beyond the 
head of the prairie branch where he established his corner, but 
without calling for the branch, he would have reached the north- 
west corner of the Burns. The two Anderson surveys were all prairie. 
The northwest corner of the A. S. Anderson, on which survey the 
Naney Anderson depends, was well established by a natural object. 
Judgment for the defendant. 


Clark & Dyer, for appellant, cited: Bolton v. Lann, 16 Tex., 
110; Robertson v. Mosson, 26 Tex., 251; Anderson v. Stamps, 19 
Tex., 465; Urquhart v. Burleson, 6 Tex., 511; Hubert 2. Bartlett, 
9 Tex., 104; Johns v. Schutz, 47 Tex., 582; Booth v. Strippleman, 
26 Tex., 441; Stafford v. King, 30 Tex., 209; Jones v. Borgett, 46 
Tex., 289; Muller ». Landa, 31 Tex.. 271; Marshall ». Crawford, 
Texas Law Journal, vol. 5, No. 20, p. 312. 
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L. H. Graham, for appellee, contended that the location of the 
corner, being identified by the surveyor by the prairie brang 
though not called for, where the distance was exhausted, that corner 
must be established there; citing Gerald v. Freeman, Tex. Law Jour 
vol. 2, No. 47, p. 744; McCown ». Hill, 26 Tex., 359; Castleman ‘ 
Pouton, 51 Tex., 84; Bolton v. Lann, 16 Tex., 113. : 


Detany, J. Com. Arp.— Appellants insist that the east line of the 
Anderson survey should be carried eastwardly to the west line of 
the Burns, because the Burns is the older survey, and the field 
notes of the Anderson call for its west line. 

They refer us to a number of cases which recognize the rule tha 
a call for a marked line, as for the line of an older survey, will 
ordinarily control a call for course and distance. But it seems to 
us that appellants are resorting to that rule in a case to which jt 
does not properly apply. The rule finds its proper application i 
vases where the line which is sought has never been established gy 
the ground; or, if established, has been lost. Thus it often happens 
that a surveyor, instead of running entirely around a tract of land 
and establishing all its lines, will ran out and mark the first ling 
and for the opposite line will call for the line of a neighboring 
survey, which he supposes to be at the distance called for. 

In such a case the rule referred to requires us to run to the ling 
called for, though the distance be greater than the distance called 
for in the field notes. 

Suppose, however, that the surveyor actually establishes all the 
lines of the land by an actual survey, but makes the mistake of sup 
posing that one of the lines coincides with a line of a neighboring 
survey, and calls for that line. 

Now, the line of the neighboring survey, instead of being wher 
the surveyor supposed it to be, is three hundred varas to the east 
ward. Must we then move the line which was actually established, 
in order that it may coincide with the line called for? By no means 
For when we have found the footsteps of the surveyor, we have 
found the great object of our search. We know where the line was 
actually established, and we have no further use for the rule, which 
is useful as a guide only in doubtful cases. See Stafford v. King, 3 
Tex., 258, and cases cited. 

In the case before us, there seems never to have been any doubt 
that the surveyor established on the ground the northeast corner and 
the east line of the Anderson survey. The survey contains its fall 
amount of land, and there is no ground of complaint about it. 
This controversy has arisen out of the fact that the surveyor by 
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mistake supposed the east line of the Anderson to coincide with the 
west line of the Burns, and so called for that line. This mistaken 
call for the Burns line should be rejected. This disposes of the case. 
Our opinion is that the judgment should be affirmed. 
AFFIRMED. 


[Opinion adopted May 9, 1884.] 





H. & T. C. R’y Co. v. Jo Reason. 
(Case No. 5084.) 


1, DIRECT INTERROGATORIES TO OPPOSING PARTIES -— EVIDENCE.— The exami- 
-nation of a party to a suit by written interrogatories is made as would be 
the examination of any other witness, except that a leading question may 
be put. A railway company was sued for damages for personal injuries 
alleged to have been inflicted through the negligence of the company’s em- 
ployees. The defendant, interrogating the plaintiff by written interrogatory, 
asked, ‘‘ Describe minutely how the accident occurred ; was it not your own 
fault and negligence?” Held: 

(1) Since under the statute the evidence of a party to a suit is to be re- 
ceived or rejected by the same rules as would the evidence of any other 
witness, the question was improper. 

(2) The plaintiff's failure to answer it would not justify the court in 
charging the jury that they must take pro confesso an answer most favorable 
to the party asking the question. 

(3) The question was objectionable as calling for the opinion of the wit- 
ness instead of for facts, which facts should be submitted to the jury, for 
them to find the existence of negligence vel non under a proper charge. 

(4) The following cases, bearing on the subject, cited and reviewed: 
Crofut v. Brooklyn Ferry Co., 36 Barb., 201; Teall v. Barton, 40 Barb., 143; 
Bryant v. Glidden, 39 Me., 460; Otis v. Thom, 23 Ala., 472; Livingston v. 
Cox, 8 Watts & Serg., 62, and Weaver v. Ala. C. M. Co., 35 Ala., 183. 

2, DrUNKENNESS:— In such a suit it is unimportant whether the plaintiff was 
drunk or not when injured by the company’s negligence, if he did not con- 
tribute, though drunk, by his own negligence to causing the injury com- 
plained of. 

3, FacT CASE.— See statement and opinion for facts regarding the construction 
of arailway company’s platform at a depot, which, in connection with its 
manner of running a train, constituted negligence in the company, for 
which it was liable to one injured thereby. 


Arprat from Grayson. Tried below before the Hon. Richard 
Maltbie. / 

On the 13th of October, 1879, between midnight and daylight, 
plaintiff, Jo Reason, went to defendant’s passenger depot at Denison 
for the purpose of taking the passenger train for Dallas. The 
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depot being closed, plaintiff, standing on the platform, was strug 
by a'moving car and received the injuries complained of Without 
any fault or negligence, he alleged, on his part. The night was 
quite dark; there were no lights in or about the de pot; no lights 
upon the train or cars which injured him, and the cars were being 
run without the ringing of a bell, blowing whistle or other warning 

Defendant’s pleading consisted of a general denial, and that 
plaintiff’s own negligence, carelessness and recklessness contributed 
to and was the sole and only cause of his injury. 

Verdict and judgment for plaintiff in the sum of $3,500, 

The track and platform were so constructed that the passenger 
cars of the railway company extended over the platform some 
eighteen inches. The plaintiff was caught between the platform 
and a car and his leg mashed and terribly mangled. Much config 
existed in the testimony as to whether plaintiff was intoxicated, bat 
there was no evidence that his injury was caused by contributory 
negligence. At the time of his injury he was standing on the plat. 
form, near its edge, when he was struck from behind by a project. 
ing car, which knocked him senseless, and his leg was amputated a 
a result of the injury then inflicted. 


R. De Armand, for appellant. 


Woods, Wilkins & Cunn ingham, for appellee, cited: Dobrecki v. 
Sharp, 88 N. Y., 203; 8 Am. & Eng. R. R. Cases, 485; Stewart ¢, 
Railway Company, 53 Tex., 289; Tobin v. Railway Co., 8 Am, 
Rep., 415, and note; Railway Co. v. Grush, 16 id., 618; 1 Thompson 
on Negligence, pp. 313, 314, 315; Pierce on Railroads, p. 21%; 
Thompson on Carriers of Passengers, pp. 107, 108, 110 and notes; 
Dawson v. I’y Co., 29 N. Y., 383. 


Srayton, Assocrare Jcustice.— The interrogatories filed by the 
defendant, to be answered by the plaintiff, were, in the main, such 
that the court could not know what fact should be taken as cor 
fessed on failure of the plaintiff to answer them, as by the statute 
he is required to do. 

They call for no particular answer. To some of them several 
answers might be given; the one as applicable as another. The 
statutes permit even leading questions to be propounded to the aé- 
verse party, and the interrogatories in such case, if the party pre 
pounding them wishes, in case of a failure of the adverse parly 
to answer them, to have them taken as confessed, should be #q 
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shaped that the court may know what fact the failure to answer 


confesses. 

All of the interrogatories filed by the defendant to be answered 
by the plaintiff were of that general character, except the third, 
which is as follows: “ Describe minutely how the accident occurred. 
Was it not your own fault and carelessness? Were you drunk or 
not? Had you been drunk or had you been drinking during the 
day or evening preceding the accident by which you received the 
injury ?” 

A commission was issued to take the answers of the witness, and 
it, with the interrogatories, was submitted to the defendant on 25th 
August, 1881, by an officer authorized to take the answers, which he 
then refused to give; he, however, on September 2, 1881, before 
another qualified officer, answered the interrogatories, and the same 
were returned into court, and on the trial a portion thereof was 
read in evidence by the defendant. The answers to the interroga- 
tories above set out were not read, nor does it in any way appear 
what the answers thereto were. The plaintiff, as a witness, testified 
fully at the trial. 

The defendant asked the court to give the following charges: 

2d. “It is in evidence before you that the defendant in this case 
propounded interrogatories to tne plaintil, Jo Reason, a copy of 
which with a commission issued to Dailas county, which commission 
and copy has been returned into this court by the notary public, cer- 
tifying the appearance before him of the plaintiff and his refusal to 
answer any of said interrogatories; at! of which is in evidence for 
your consideration. If you believe from the evidence that said in- 
terrogatories contained an inquiry of plaintiff as to whether the 
accident happened through his own fault and his own recklessness, 
and that plaintiff was afforded a fair opportunity to answer the in- 
terrogatories, then his failure to answer is to be treated as a confes- 
sion that the accident resulting in injury to him was occasioned by 
his own fault and recklessness, and he cannot recover, and you will 
find for defendant.” 

3d. “If you believe from the evidence that defendant had a fair 
opportunity to answer the interrogatories propounded to him by de- 
fendant, and refused to do so, then such refusal is to be taken as.a 
confession by him that he was drunk at the time of the accident, 
and he is not now permitted to deny it.” 

Which were refused; but the court gave the following charge: 
“Tf you believe from the evidence that defendant had a fair oppor- 
tunity to answer the interrogatories propounded to him by defendant, 
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and refused to do so, then such refusal is to be taken as a confession 
by him that he was drunk at the time of the accident.” 

It is urged that the court erred in refusing to give the instructions 
asked. 

The statute provides: “If the party interrogated refuse to answer, 
the officer executing the commission shall certify such refusal; and 
any interrogatory which the party refuses to answer, or which he 
answers evasively, shall be taken as confessed.” R. S., 2243, 

It further provides, in reference to taking the testimony of an ad. 
verse party, that “his examination shall be conducted and his testi. 
mony received in the same manner, and according to the same rales 
which apply in the case of any other witness, subject to the pro. 
visions of the succeeding articles of this chapter.” I. S., 2239, 

The only succeeding part of the chapter which has any bearing on 
the question under consideration is that which provides that notice 
to the party whose testimony is to be taken of the filing of the in- 
terrogatories and service of a copy thereof is unnecessary, and that 
the interrogatories are leading shall be no objection to them. R.§, 
2240. 

In so far as the confession of the fact that the appellee was drunk 
is concerned, the charge given surely went as far as could be desired 
or as the law would authorize. The question arises whether the 
court erred in refusing to give the second instruction asked. 

Waiving all consideration of the fact that the plaintiff did answer 
the interrogatories within eight days after he refused to answer 
them, and nearly two years before the case was tried, it becomes 
necessary to inquire whether the interrogatory, “ Was it not your 
own fault and carelessness?” was such as the law permits propounded 
to a witness or requires even a party to a suit to answer. 

The objection to the question is not that it is leading, but is that 
it calls for the opinion of the witness and not for facts. Such a 
question, if propounded to a witness not a party to the suit, would 
be objectionable, and if answered the answer would be rejected. 
Under the statute the examination of the witness, though a party, 
is to be made as would be the examination of any other witness, ex- 
cept that to such a witness a leading question may be put, and the 
testimony of such a witness must be received or rejected under the 
same rules which apply to the evidence of any other witness. 

The interrogatory called for the opinion of the witness in refer- 
ence toa matter which it was for the jury to determine under a 
proper charge, from facts to be proved, and if propounded to one 
not a party to the suit, with its answer, would be excluded. Abbott's 
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Trial Evidence, 586; Wharton on Evidence, 509; 1 Greenleaf, 440; 
Stephen’s Digest of Evidence, 103; 1 Philiips on Evidence, 778; 
Robinson v. Perry et a/., 21 Ga., 183; Thornton v. Adkins, 19 Ga., 
466; Hopkins v. Railroad Co., 78 IIL, 32. 

The rule has been applied in many cases in which negligence was 
sought to be established by general interrogatories calling for the 
opinion of the witness, of which the following are examples: Cro- 
fut v. Brooklyn Ferry Company, 36 Barb., 201, in which negligence 
was sought to be proved by interrogatories as follows: “Was the 
collision caused by any negligence of yours?” “From what you dis- 
cerned of the tug in coming down, was she in fault?” 

In Teall v. Barton, 40 Barb., 143, a witness was asked whether he 
considered it dangerous to use a dredge without a spark-catcher. 

In Bryant v. Glidden, 39 Me., 460, inquiry was made of commis- 
sioners, “ Whether or not they exercised great care in the discharge 
of their duty, in examining the premises, hearing the parties, and 
arriving at their final decision and making their report.” 

In Otis v. Thom, 23 Ala., 472, witnesses were permitted to state 
“that they thought, had the steamboat returned to the assistance of 
the flat when the call for assistance was made, the stage could have 
been saved.” 

In Livingston v. Cox, 8 Watts & Serg., 62, which was an action 
against an attorney-at-law for negligence in the prosecution of a 
claim, a witness was permitted to say, “it was his opinion that Mr. 
Livingston exercised a sound discretion in reference to Mr. Cox’s 
claim.” 

In Weaver v. Ala. C. M. Co., 35 Ala., 183, a witness was per- 
mitted to state “that, if the flat boat had had on her a proper light, 
so as to have enabled the steamboat to have discerned it, the collis- 
ion would not have occurred.” 

In all these cases the holding was that the opinions of the wit- 
nesses were not admissible. 

Under the statute, as before said, the evidence of a party to asuit, 
taken on interrogatories filed by the adverse party, is to be received 
or rejected by the same rules as would be the evidence of any other 
witness. This being true, it follows, had the witness answered the 
question, his answer would not have been admissible if objected to; 
and it is certainly true that his failure to answer an improper in- 
terrogatory would not justify the court in instructing the jury that 
they must take as confessed an answer most favorable to the party 
seeking it, when neither the interrogatory nor answer would have 
been admissible 
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There is much conflict in the evidence as to whether the appellee 
was intoxicated at the time he received the injury; but it is anim. 
portant what his condition was in this respect, if the injury to him 
resulted from the negligence of the appellant or its employees, yp. 
less his own negligence contributed to the injury ; and the jury were 
at liberty in considering that matter, as well as the probability of 
his statements, to look to his condition at the time under all the 
facts in proof, and under the charge of the court as to his confessed 
drunkenness. 

There is no testimony, except that of the ap — beari ing directly 
on the manner in which the injury was inflicted, and in his testi. 
mony, given at different times, there is some conflict in reference to 
some minor matters. 

The testimony of Wright, the yard-master, however, tends to 
confirm the statement of the appellee as to the manner in which 
the injury was caused. 

The testimony of the witness Hall tends to show that such wag 
the construction of the platform on which the appellee says he was 
when struck, that the cars, in passing, pari! oe over it some 
eighteen inches; his own testimony shows that there were no lights 
at the de pot. 

If these things were true (and whether so or not was for the 
jury), the evidence shows a want of due care by the appellant to 
wards persons who might visit its depot in the night to take passage 
on its trains, and also renders it probable, taking all the evidence 
together, that the appellee was not negligent in being in the position 
which the evidence tends to show he occupied when struck by the 
car. At least there is no such case made by the evidence as would 
justify this court in holding that the verdict is manifestly without 
evidence or contrary to the evidence. The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered May 20, 1884.] 





Tuomas Topp rr au. v. Brancn T. Masterson er At. 
(Case No. 5020.) 
1. DONATION CERTIFICATE.— A certificate was issued by the secretary of war of 
the republic of Texas on the pe of January, 1846, for six hundred and 


forty acres, reciting that Wm. C, M. Baker, having engaged in the battle of 
the Alamo with Col. Travis, was entitled to that amount of donation land, 








a © @ 





Topp v. Masrrrson. 





Argument for the appellees, 


in accordance with the act of congress of December 21, 1837; that Baker, 
his heirs, executors and administrators, or their assigns, were entitled to 
hold the land, but that it could not be sold, alienated, or mortgaged, during 
the life-time of the party to whom it was granted. In this suit, involving 
the ownership of land appropriated by that certificate, as between those 
claiming through deeds from the heirs and those claiming throueh an ad- 
ministrator’s sale made to pay debts of Wm. C. M. Baker, the following acts 

received construction: Act of December 21, 1837 (Pasch. Dig., 4059-4065); 

May 24, 1838 (Pasch. Dig , 4068); decree of November 24, 1835 (D. D., 4035); 

decree of December 5, 1°35 (Pasch. Dig., 4037); decree of December 11, 1835 

(Pasch. Dig., 4040); joint resolution of November 24, 1836; and the follow- 

ing conclusions were announced: 

(1) The right of Baker, unless forfeited by some act of his, to a bounty of 
at least six hundred and forty acres of land, was fixed by laws in force 
before the fall of the Alamo, and the object of the act of December 21, 
1837, was to confer an additional right on some one after the soldier’s death, 
without reference to what he was entitled to under laws existing at the time 
of his death. 

(2) The act of May 24, 1838, reconciled apparent confusion in former laws 
as to how certificates should be issued, by declaring, in effect, that certificates 
of the character being considered should thereafter issue ** to the legal repre- 
sentatives in the name of the heirs ” 

(3; The certiticate was a mere gratuity, evidencing the gratitude of the 
republic for the soldier’s sacrifice, the right to which vested in his heirs; it 
formed no part of his estate, and was not subject to sale by the administra- 
tor for the payment of debts. 

9, CASES REVIEWED AND DISCUSSED.— Eastland v. Lester, 15 Tex., 100: Ames 
v. Hubby, 49 Tex., 710, and Rogers v. Kennard, 54 Tex., 35, reviewed; and 
Soye v. Maverick, 18 Tex., 102; Hubbard v. Horne, 24 Tex., 272; Causici 
v. La Coste, 20 Tex., 280, and Walton et al. v. Cotton et al., 19 Howard, 357, 


¢ 
cited. 


Apreat from Burnet. Tried below before the HIlon. W. A. 
Blackburn. 
The opinion sufficiently states the case. 


Fisher & Fisher, for appellant, that the sale of the certificate 
under order of the probate court cannot be collaterally attacked, 
cited: (Guilford v. Love, 49 Tex., 715; Brockenborough v. Milton, 
55 Tex., 493; Pleasants ». Dunkin, 47 Tex., 353. 

That the certificate was assets in the hands of the administrator, 
they citel: Act of 2Ist D. cember, 1837 (Pasch. Dig., arts. 4059, 
4064); Act of 2d March, 1848 (Pasch. Dig., art. 4066); Hubbard v. 
Horne, 24 Tex., 270; Ames v. Hubby, 49 Tex., 705; Goldsmith ». 
Herndon, 33 Tex., 706; Rogers v. Kennard, 54 Tex., 30. 


S. 2. Fisher and RP. HW. Ward, for appellees, that no jurisdiction 
was in Galveston county, cited: Act of February 5, 1840 (Hart. 
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————__, 
Dig., art. 1030); Hearn v. Camp, 18 Tex., 546, 551; Duncan 9, 
Veal, 49 Tex., 611. 

That the certificate was not assets in the hands of the administra. 
tor, they cited: Arts. 4049, 4064, 4066-4068, 1 Pasch. Dig.; Ames 
v. Hubby, 49 Tex., 710, distinguishing the case from Goldsmith 9, 
Herndon, 33 Tex., 706, and kindred decisions upon bounty grants, 
See, too, Rogers v. Kennard, 54 Tex., 35, citing Eastland ». Lester, 
15 Tex., 98, commented on in Soye v. Maverick, 18 Tex., 101; 
McKinney v. Brown, 51 Tex., 97. 







































Stayton, Assocrare J ustice.— The land in controversy was granted 
by virtue of the following land certificate: 

“No. 1229. REPUBLIC oF Texas. 640 acres. 

“ Know all men to whom these presents shall come: 

“That Wm. C. M. Baker, having engaged in the battle of the 
Alamo with Col. Travis, is entitled to six hundred and forty acres 
of donation land, in accordance with the act of congress passed 
December 21, 1837. Said Wm. C. M. Baker, his heirs, executors 
and administrators, or their assigns, are entitled to hold said land, 
but it cannot be sold, alienated or mortgaged during the life-time 
of the party to whom it is granted. 

“Tn testimony whereof I have hereunto set my hand, at Austin, 
this twenty-sixth day of January, 1846. 

“W. G. Cook, 
“Secretary of War, etc.” 

The appellees claim through conveyance made by the heir of 
Wm. C. M. Baker, and the appellants claim through a sale made of 
the land by the administrator of his estate to satisfy debts. This 
sale was made in 1851, and in the application for sale it appears 
that Baker was at the fall of the Alamo, and it appears in the original 
application for letters of administration that‘he was a citizen soldier 
who was there killed. 

The court below found that the land was not assets in the hands 
of the administrator of Baker’s estate, and on this ground and on 
another rendered a judgment in favor of the defendants. 

If the first proposition be correct, it is unnecessary to examine 
the other ground on which the court based its judgment. 

The certificate on its face shows that it was issjied under the act 
of December 21, 1837 (Pasch. Dig., 4059-4065); so having issued, it 
necessarily follows that it was a donation from the republic to some 
one, based on the fact of the death of Wm. C. M. Baker at the fall 
of the Alamo, and not provided for by any former law. 
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The sixth section of the act of December 21, 1837, provides that 
“all persons . . . who fell at the Alamo under the command 
of Bowie and Travis shall be entitled,” ete. 

By the act of May 24, 1838, the secretary of war was directed to 
issue land warrants to the legal representatives, in the name of the 
heirs of all persons embraced in the first section of that act, upon 
the production of satisfactory testimony that the persons whom 
they represent were among those who fell in either of the two ac- 
tions named in the act. Pasch. Dig., 4068. 

The decree of November 24, 1835 (Pasch. Dig., 4035), provided 
for bounty land to all non-commissioned officers and privates in the 
regular army. 

The decree of December 5, 1835 (Pasch. Dig., 4037), provided for 
bounty land to volunteers, and the sixth section of that decree pro- 
vided that “if any volunteer or volunteers shall die in the service 
of Texas, then, and in that case, it shall be and is hereby declared 
that their bounty land shall descend to their heirs and legal repre- 
sentative or representatives, with all the benefits which the said 
volunteer could have claimed had he been living.” 

The decree of December 11, 1835 (Pasch. Dig., 4040), provided: 
“There shall be and there is hereby granted to each volunteer in 
the army of the people of Texas, his heirs or legal representatives, 
who may have been or may hereafter be killed in battle, or shall 
come to his death by sickness or any accident whatever in going to 
or returning from the volunteer army of the people of Texas, one 
mile square or six hundred and forty acres of land in Texas.” 

By joint resolution of November 24, 1836, it was declared that 
“The provisions of the ordinances granting the lands to volunteers 
from the United States and elsewhere be so construed as to extend 
to all who have rendered services as volunteers in the army of the 
republic of Texas.” 

The ordinance of December 11, 1835, would no doubt have re- 
ceived the same construction as is given to it and other ordinances 
by the joint resolution of November 24, 1836, which probably, taken 
all together, gave bounty to every soldier in the army of Texas, 
whether they served the full period for which they enlisted, were 
killed in battle, or came to death by other cause during the period 
of enlistment. 

Lands received under these several ordinances and decrees were 
strictly bounties, to which rights vested in the enlisted person dur- 
ing his life, by virtue of an enlistment under a law which gave the 
promise of the government, which became part of the contract of 
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enlistment. It would seem to follow, unless the law conferring the 
bounty gave it a different direction, that land so acquired, coming 
through a right vested at the time of the death of the person tos 
and on account of whose service the bounty was given, would vest 
in the heir of such person, just as would any other property, sub. 
ject to the payment of the debts of the ancestor throuzh an ad. 
ministration on his estate. 

The certificates which evidenced the rights of persons to land, 
under the several ordinances and decrees referred to, were termed 
“bounty warrants,” as were the lands granted termed * bounty 
lands ” (Pasch. Dig., 4050, 4041, 4057, 4058, 4074, 4079, 1155, 1157), 
and properly so; for the lands were “a premium offered or given to 
induce men to enlist into the public service.” An extra compensa- 
tion offered by the government to those persons who should enlist 
and faithfully discharge the duties of a soldier in the war then pend- 
ing. Abbott's Dictionary. 

The reasons for holding that bounty lands constitute a part of the 
assets of the estate of a deceased person through whom they come, 
are just as cogent, in the absence of something in the law through 
which such lands are obtained showin 
cases of lands acquired as headrights, in the name of heirs, after the 


g a contrary intention, as in 
death of the ancestor through whom the right to the land comes, 

In the one case, as in the other, the right had an existence during 
the life of, and in favor of, the ancestor, and therefore the thing 
realized, even after the death of the ancestor, through that right, 
must constitute a part of the assets of his estate. 

So it has been held in cases where headrights to which an ancestor 
was entitled were taken out after his death, even in the name of his 
heirs. Soye v. Maverick, 18 Tex., 101; Allen v. Clark, 21 Tex, 
406; Goldsmith v. Herndon, 33 Tex., 707; Hornsby v. Bacon, 20 
Tex., 558; Warnell v. Finch, 15 Tex., 165; Marks v. Hill, 46 Tex., 
345. 

The ordinances and decrees to which we have already referred 
secured to persons situated as was Wm. C. M. Baker a bounty of 
at least six hundred and forty acres of land, conditioned only on 
faithful service until the end of his enlistment; and provided that 
the death in battle or otherwise, or disability ultimating in a dis- 
charge from the service before the expiration of the enlistment of 
such person, should not divest that right. 

This right was the result of contract existing at the time of his 
death. It needed no statute after his death to give validity to it. 
It was a right perfected with his death. 
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Was the act of December 21, 1837, intended to give a right not 
given by any former law? Was it passed to perfect or in any way 
evidence a right which, prior to its passage, had any existence what- 
ever! 

Tie act evidently referred to soldiers of the recular or volunteer 
army who participated in the battle of San Jacinto or were pre- 
yented from so doing by the facts stated in the act; to like persons 
who entered Bexar at the designated time and actually took part in 
its reduction; to the same class of persons who were in the action 
of March 19, 1836, under the commands of Colonels Fannin and 
Ward, and to those who fell at the Alamo under the command of 
Bowie and Travis. 

As before said, the right of this class of persons, unless forfeited 
for failure in soldierly duty, to a bounty of at least six hundred and 
forty acres of land, was fixed by laws and contracts in force long 
prior to the fall of the Alamo; and the sole purpose of the act in 
question, passed long afterwards, was to confer an additional right 
on some one for a like quantity of land, based on the sole fact of 
the death of the soldier, and without reference to any right which 
the soldier may have had for services under laws existing at the 
time of his death. 

The act, in some of its provisions securing a benefit to persons 
then living, and in others to other persons on account of the prior 
deaths of those persons who fell in fighting the battles of the coun- 
try, in its directions in reference to the manner of issuance of the 
certificates, and as to the persons who were intended to be bene- 
fited by it, were not clear. 

The act of May 24, 1838, however, draws the distinction in this 
respect between the two classes of beneficiaries, and declares, in 
effect, that the certificates which were to be issued on account of 
the deaths of persons under Fannin and Ward, or under Bowie 
and Travis, should be issued “to the legal representatives, in the 
name of the heirs.” 

The act of December 21, 1837, could not in the nature of things 
have been passed to evidence a right existing under former laws; 
for its language evidences no such intention, and laws were then in 
force not only vesting the right to bounty lands for services, but 
also providing for the issuance of the proper evidence of such right. 
Paseh. Dig., 4050, 4057. 

Under laws in existence prior to the death of Wm. C. M. Baker, 
a certificate for one thousand two hundred and eighty acres of 
bounty land was issued, and in addition thereto, under the act of 
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December 21, 1837, the donation certificate, under which the land 
in controversy was granted, was issued. This was in accordance 
with the practices of the several departments of the government 
from early times. 

At the time of the death of Wm. C. M. Baker he had no exist. 
ing right whatever to the land contemplated by the act of Decem-. 
ber 21, 1837; his services were to be otherwise compensated; as to 
him, there neither was contract, nor consideration to support a con- 
tract, on which he could have asserted claim; the act bestowéd a 
mere gratuity, the basis for and right to which arose long after his 
death, and the act itself conferred but a donation expressive of 
nation’s gratitude; and the only question is: For whose benefit 
was the donation made? 

Baker had died in the service of his country, and to him the 
donation could not be of any value. 

The record bears evidence that he must have been the head of a 
family; perhaps left a widow, children or other heirs, who could be 
substantially benefited by the donation. 

Under such facts, in the absence of something in the act evidence. 
ing an intention to make the land donated a part of the estate of 
Baker, we are of the opinion that the donation, a mere gratuity 
from the government, vested in his heirs, and that it constituted no 
part of his estate. 

There is nothing in the legislation had upon the subject evidene- 
ing a contrary intention; in fact, the last legislation had in refer- 
ence to these donations provides that the commissioner of claims 
“may also issue to said heirs bounty and donation warrants upon 
the same proof that authorizes the issuance of headright certifi- 
cates,” ete. Pasch. Dig., 1160. 

The views which we entertain of the act in question are believed 
to be in harmony with the decisions of this and other courts upon 
similar statutes. 

sy the act of February 9, 1850, it was provided “that all volun, 
teers captured at Mier and at Santa Fe by the Mexican forces shall 
be entitled to receive pay at the rate of $22.50 per month, from the 
respective times of their mustering into service until one month 
after the time at which the main bodies of said volunteers were re 
leased by the Mexican government; and it shall be the duty of the 
auditor and comptroller to issue to each of said volunteers, or his 
heirs or representatives claiming the same, a certificate for the 
amount to which he may be entitled under the provisions of this 
act, and the further sum of $65 to each of said volunteers as com- 
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ensation for the loss of his horse, arms and accoutrements, to be 
added to the amount of pay aforesaid, and included in said cer- 
tificate, which certificate shall be issued to the person or persons 
entitled to the same.” Hart. Dig., 2712. 

In the case of Eastland v. Lester, 15 Tex., 100, it appeared that 
under that act the sum of $2,273 had come into the hands of the 
executor of Eastland’s will. Eastland died prior to the act of Feb- 
ruary 9, 1850, and we know historically that he was one of the 
seventeen executed at //ucienda Salado on March 25, 1843. A 
creditor of Eastland sought to have the money in the hands of the 
executor inventoried as a part of his estate, and this was resisted by 
the widow of Eastland, but the district court directed that the 
money be placed on the inventory. 

In disposing of the case on appeal it was said: “ Nor is it believed 
that the money, being called pay, can control the meaning. If it 
was a gratuity on the part of,the state, its being called payment for 
services cannot change the character of the donation so as to make 
it a payment for services for which the party had a legal claim 
against the state. That it was a voluntary gratuity on the part of 
the state is clear from the fact that the right rests solely on the act 
passed for the relief of the persons described therein, and did not 
rest upon any express or implied contract before the service was 
rendered. . . . The circumstances that invoked the voluntary 
gratuity of the state furnish strong grounds to believe that the legis- 
jature never intended that the money so bestowed should ever 
receive a direction that would deprive the beneficiary, if living, or 
his heirs, if he was dead, of its personal enjoyment. These circum- 
stances now forma part of the history of ourcountry. The gallantry 
and long and severe suffering by close and cruel confinement in the 
loathsome Mexican prisons, although furnishing the sufferers with 
no legal claim for compensation, made an irresistible appeal to the 
country’s liberality, and it is natural, and more in accordance with 
this exercise of generosity, that the sufferer himself, and not his pre- 
vious creditor, should enjoy the liberality so bestowed. Ience, they 
first directed that it should be given to the party himself. But 
many had sunk under the hardships inflicted on them, and died in 
Mexico, and others had been slain by the enemy. They therefore 
directed that, in such case, the heir should receive it; looking, no 
doubt, to what was in fact true, that many of those’ brave men had 
left in our midst a helpless widow and orphan children without 
competent means of support. What relief for such persons, if the 
gratuity allowed to them furnished a fund that the creditor could 
VoL, LXI— 40 
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take from them? The language of the act, and the circumstances 
that induced it, are alike repugnant to the construction that it wag 
designed for the creditor’s benefit.” 

The restrictions in the act of December 21, 1837, prohibiting alien. 
ation, although afterwards canceled, go far to evidence the fact that 
it was not the intention of the legislature that the donation should 
be in any respect for the benefit of creditors of the deceased soldier, 

The restriction on the power of the beneficiaries, contemplated 
by the act, to alienate, could not have any effect whatever, if in. 
tended to apply to the deceased persons as the beneficiaries; fop 
they were dead long before the act was passed, and the restric. 
tion as to them would have been meaningless; it could not apply to 
the executors or administrators of the estates of such deceased per. 
sons, for as to such persons, such a restriction would defeat the 
sole purpose for which such representative persons can and do hold 
property; the restriction on the power of beneficiaries to alienate, 
in cases like the present, could apply to none others than heirs of 
the deceased persons, without yielding to a construction which 
would make a part of the act inoperative. This would be to violate 
the well settled rules of construction of statutes. 

The view which we take of the question is evidently the same as 
was entertained by this court in the case of Ames v. Hubby, 49 
Tex., 710, and in the case of Rogers v, Kennard, 54 Tex., 35. 

In the last case named, the land in controversy was located by 
virtue of a certificate for one thousand nine hundred and twenty 
acres of land, and, as stated in the opinion of the court, it did not sat- 
isfactorily appear under what law it issued. It seems to have issued 
March 30, 1839, by the secretary of war, and to have recited that 
it was for service; and to have further recited that the beneficiary 
named in it was killed at the Alamo. It concluded as follows: 
“ And the said E. Melton, or his heirs, is entitled to hold said land, 
or to sell, alienate, convey and donate the same, and to exercise all 
ownership over it.” 

There is nothing in the statement of the case to indicate that the 
certificate or any part of it was issued under the act of December 
21, 1837, except the simple statement in it that the person to whom 
it was granted had been killed at the Alamo. There are many 
things which indicate that it did not issue in whole or in part under 
that act; not in whole, because for a much larger number of acres 
than that act gave; not in part, for the certificate did not recite for 
what it issued, as the law required; and we are not to presume that 
the officer who issued it failed to do his duty in this respect; the 
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certificate or warrant, issued before any law was passed canceling 


‘the restrictions on the power of alienation (Pasch. Dig., 4066), in 


express terms recited the existence of such power in the grantee and 
his heirs; it cannot be presumed that the distinguished officer who 
issued it would have made any such declaration if issued under the 
act of December 21, 1837, which in terms withheld such power. 

In disposing of the case it was said: “This bounty warrant, we 
must presume, was issued by virtue of some law or regulation reeog- 
nizing either an express or implied contract, or pre-existing obliga- 
tion on the part of the government of Texas, to those gallant 
soldiers who had enlisted in her armies and had fallen in her defense, 
and hence under former decisions of this court became assets in the 
hands of the administrator. . . . It differs from those cases 
where a gift has been made by the government as a pure donation, 
generally by special legislation.” The following cases bear on the 
question: Soye v. Maverick, 18 Tex., 102; Hubbard v. Horne, 24 
Tex., 272; Causici v. La Coste, 20 Tex., 286; Walton e al. v. Cotton 
et al., 19 How., 357. 

This view of the first question presented renders it unnecessary to 
consider the other question presented by the assignment of error. 

The judgment of the court below is affirmed. 


AFFIRMED. 
[Opinion delivered May 20, 1884.] 





AsaurnE Hearne vy. H. D. Prenperacast. 
(Case No. 5219.) 


1, APPEAL.— The statute (R. 8., art. 1401) permitting a party to prosecute an ap- 
peal, without bond, on making proof of his inability to pay the costs or any 
part thereof, is not complied with by making a mere affidavit of inability to 
pay costs before a notary, the record containing no evidence that the suffi- 
ciency of the proof of inability was passed upon in any manner by the 
officers on whom the statute devolves that duty. 


Arprat from Robertson. Tried below before the Hon. W. D. 
Wood, special judge. 


Francis M. Adams, for appellant. 
H. D. & F. H. Prendergast, for appellee, 


Wut, Cuer Justice.— Our statutes provide that, where an ap- 
pellant is unable to pay the costs of an appeal or give security 
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therefor, he may be allowed to prosecute the appeal by making 
strict proof of his inability to pay the costs or any part thereof. 
This proof is to be made before the county judge of the county 
where such party resides or before the court trying the case, and jg 
to consist of the affidavit of the party, stating his inability to pay 
the costs. R.S., art. 1401. 

The law does not in positive terms require that the affidavit shall 
be made and sworn to before the county judge or the court trying 
the cause, but it was held by this court in the case of Wooldridge » 
Roller, 52 Tex., 452, that where the affidavit was made before any 
other officer, the county judge must certify that the fact required 
to be verified by the affidavit had been proved before him. It wag 
further held that the affidavit and the certificate of the county judge 
must be filed with the clerk of the court in which the case is tried 
in time to perfect the appeal. Of course, if the proof is made be 
fore the court trying the cause, and not the county judge, there 
must be some evidence in the record that the facts required to be 
shown by the affidavits had been established before that court. 

In the present case there is in the record an allidavit in proper 
form, sworn to by the appellant before a notary public, but it is not 
certified to by a county judge, nor could it have been male in the 
court trying the cause, as that court had adjourned for the term 
several days before the date of the affidavit. [low this paper found 
its way into the files of the court is not disclosed by the record. 

A statute so particular in its requirements as to the mode of per. 
fecting an appeal cannot be satisfied by a mere affidavit taken 
before a notary and not passed upon in any manner by the officers 
to whom the law commits the trust of hearing and determining the 
proof upon which the appeal is to be allowed. It grants the priv 
ilege of litigating in this court without securing the officers of court 
payment for their services rendered in the cause —a privilege to be 
enjoyed under certain circumstances, and in a manner expressly 
provided by the statute, and its provisions in these respects must 
be substantially pursued. They have not been complied with in the 
present case and the appeal must be dismissed, 

DisMIssED. 
[Opinion delivered May 22, 1884.] 
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T. T. Gavsorace v. T. J. Powe tt. 


(Case No. 5066.) 


1, PRE-EMPTION — HOMESTEAD — DONATION — STATUTE CONSTRUED.— Art, 3940, 
Revised Statutes, was intended to protect land from location by another for 
the period of thirty days after its occupancy or settlement by one intending 
to pre-empt it begins. It was intended for the benefit of the occupant seek- 
ing a homestead donation, and was never intended to prohibit the occupant 
from making his application for the land at any time after the expiration of 
the thirty days, if no location made by a third party intervened. 

9, RESERVATIONS — PUBLIC LAND — PRE-EMPTOR — LOCATION —STATUTES CON- 
sTRUED.— Public land situate in Nolan and in other counties mentioned by 
the act of July 14, 1879, was ‘‘appropr.ated and set apart for sale.” The act 
amendatory thereof of March 11, 1881 (Gen. Laws, p. 25), and the act of 
January 22, 1883 (Gen, Laws, p. 2), construed in connection with the act of 
July 14, 1879, and the conclusion announced: 

(1) That the eighth section of the act of July 14, 1879, was intended to 
prohibit any one from locating a purchase or donative homestead pre- 
emption, such as are provided for by chapters 8 and 9, title LX XIX, Revised 
Statutes, on lands which, under the terms of the act, had been surveyed for 
a purchaser, or for any of the other purposes named-in the act, and was 
not intended to leave the land open to ordinary location until such survey 
was made, 

(2) A patent issued on a location made April 11, 1881, of a headright cer- 
tificate on land, embraced in the provisions of the act of July 14, 1879, was 
void; the location itself, being prohibited from being made on the land, was 
void. 

(3) Such a location, made by virtue of a land certificate upon land occupied 
by a pre-emption settler, after the expiration of thirty days from his 
occupancy, and before any application of the settler for the land, interposed 
no bar to the subsequent application of the settler, and to his acquiring a 
homestead donation, 


Arrest from Nolan. Tried below before the Hon. T. B. Wheeler. 


Gammage & Gregg and W. IL Cowan, for appellant, cited: R. S., 
arts. 3939-3951, 3940, 3941; Jennings v. De Cordova, 20 Tex., 514; 
Moore v. Anderson, 30 Tex., 231: De Montel v. Speed, 53 Tex., 342: 

’ ’ > 
McKinney v. Grassmeyer, »1 Tex., 376; R. S., 1335, 1195; Lloyd ». 
. . b b b 9 


srinck, 35 Tex., 6; Claiborne v. Tanner, 18 Tex., 68; R. S., art. 
1368; Austin v. Talk, 20 Tex., 167. 


Boone & Scarborough, for appellee, cited: McKinney v. Grass- 
meyer, 51 Tex., 375; Thornton v. Murray e¢ al., 50 Tex., 161, 169; 
Thomas v. Porter et a/., 57 Tex., 59; 39 Tex., 228; 51 Tex., 330; 50 
Tex., 224; Called Session 1879, Acts of Leg., pp. 48, 49, ch. 52, sec, 
1; 59 Tex., 490; 59 Tex., 518; 49 Tex., 523; 49 Tex., 542, 3d sec. 
tion of syllabus; 51 Tex., 375; Gen. Laws 1877, ch. 145. 
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Srayton, Associate Justicy.— The record shows that the land in 
controversy is located in Nolan county; that Powell settled on jt 
December 20, 1880, and that he made no application for it as a 
homestead donation until the 28th of October, 1881. He claims one 
hundred and sixty acres of land, but the statement of facts does not 
show that he is the head of a family. 

On the 11th of April, 1881, the appellant located the unlocated 
balance of a headright certificate on a tract of land in Nolan county, 
which embraces the one hundred and sixty acres in dispute, and on 
the 18th of October, 1881, the tract was patented under that. loca. 
tion. 

It is contended by the appellant that the land in controversy was 
not, within thirty days prior to the time the appellee made his a 
plication for a homestead donation, public unappropriated domain, 
and therefore that his application was ineffective. 

By the appellee it is contended, and it was so alleged in his peti- 
tion, that the location and patent through which the appellant 
claims the land are void for the reason that the land covered by them 
was situated at the time of the location and patent in Nolan county, 
and withdrawn from appropriation by the location of land certifi- 
cates by the act of July 14, 1879, entitled “An act to provide for 
the sale of a portion of the unappropriated public lands of the state 
of Texas and the investment of the proceeds of such sale.” General 
Laws 1879, p. 48. 

If it be true that the location and patent under which the appel- 
lant claims be void, for the reason that the land had been withdrawn 
from location and patent under land certificates, then it is unim- 
portant whether the appellee filed his application for the homestead 
donation within thirty days after his settlement on the land, as pro- 
vided by art. 3940, R. S. 

This article of the statute was evidently intended to protect land 
from location for the period named, after the settlement or occu- 
pancy began, and this for the benefit of the person seeking the 
homestead donation. If within that period the application was not 
made, the land, if otherwise subject to location, might be located by 
another person notwithstanding the occupation; but it was never 
intended to prohibit a person so occupying land to make his appli- 
cation for the land at any time, however long, after his occupation 
commenced, if the land was not by some other person appropriated 
after the expiration of the thirty days from the time the occupation 
began. 

It is equally true that as to a person who had not legally acquired 
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some interest in the land without notice of the appellee’s right, it 
was unimportant whether the surveyor, as the law required him to 
do, recorded the application duly filed with him in the book required 
to be kept by him for that purpose. 

The application was duly made and filed, the survey was made 
within twelve months after the application was made, and it, after 
‘being properly recorded in the surveyor’s office with the application 
for the land, was, about the 20th of October, 1882, sent to the gen- 
eral land office. 

These facts would fix the right of the appellee if the other condi- 
tions entitling him to a homestead donation existed, and the land 
had not legally been appropriated by another. 

It then only remains to inquire whether the appellant’s location 
and patent are void because on land not subject to appropriation by 
Jand certificates, except as the same may be permitted under the 
homestead pre-emption laws. 

The land was situated in Nolan county, and by the act of July 
14, 1879 (General Laws, p. 48), all land in that, and in other coun- 
ties named in it, were declared to be appropriated to certain pur- 
poses. 

The first section of the act declares: “That all the vacant and 
unappropriated land situated in the following counties, viz.; Nolan, 
Mitchell, . . . be and the same is hereby appropriated and set 
apart for sale, together with all the unappropriated lands situ- 
ated and being within the Pacific reservation, and together with 
such separate tracts of unappropriated public domain, situated in 
organized counties of this state, as contain not more than six hun- 
dred and forty acres; provided, that the three millions and fifty 
thousand acres, heretofore appropriated for the building of a state 
capitol, shall have a preference right of location in the counties here- 
tofore reserved for that purpose. The provisions of this act shall 
not be so construed as to prohibit the right of pre-empting within 
the bounds of the reservation here made; but any party shall have 
the right of acquiring a homestead within this reservation, under the 
pre-emption laws of this state, as he may have had prior to the pas- 
sage of this act.” 

Under the termis of this act the land was “appropriated and set 
apart for sale” and for the other purposes named in the act prior to 
the time the appellant made a location upon it, if in fact it was not 
reserved from general location by former laws. 

The word “appropriated,” as used in the act, evidently means 
that the lands designated were set apart for the particular uses 
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named, to the exclusion of all other uses, and is equivalent to the 
word “ reserved.” 

The whole tenor of the act evidences this; in fact the act in 
terms recognizes that the lands embraced in the area designated jg 
a reservatéon, for it declares that “ The provisions of this act shall 
not be so construed as to probibit the right of pre-empting within 
the bounds of the reservation here made.” 

The amendatory act of March 11, 1881 (General Laws, p. 25), gives 
the legislative construction placed on the original act very fully, in 
that Carson county, which was inadvertently left out of the origi. 
nal act, is embraced in the amendatory act, and the emergeney 
clause to it declares that the necessity for the prompt enactment of 
the amendment consisted in the fact that the vacant lands in that 
county were, by the original act, left subject to location. That 
clause is as follows: ‘ Whereas, the fact that Carson county hav- 
ing been left out of the original law, subjecting the lands in said 
county to location, creates an emergency that this act take effect 
from its passage, it is so enacted.” 

The act of January 22, 1883 (General Laws, p. 2), withdrawing from 
sale the lands named in the acts before referred to, places the legis. 
lative intention bevond all question; for, after withdrawing the 
land from sale, it declares “that nothing contained in this act: shall 
be construed to return the land reserved by ‘An act to provide for 
the sale of a portion of the unappropriated public lands of the state 
of Texas and the investment of the proceeds of such sale,’ approved 
July 14, 1879, and the act amendatory of such act, approved March 
11, 1881, to the mass of the public domain, but the same shall be 
construed to be reserved for the purposes for which said land was 
originally set apart and designated by said act until the legislature 
shall otherwise provide.” 

The eighth section of the act of July 14, 1879, declares that 
“after the survey of any of the public domain authorized by this 
act, it shall not be lawful for any person to file or locate upon the 
land so surveyed, and such file or location shall be utterly null and 
void.” 

This section, evidently, was intended to prohibit any one from 
locating a purchase or donation homestead pre-emption, such as 
were provided for by chapters 8 and 9, title LX XTX, of the Revised 
Statutes, on any lands which, under the terms’of the act, had been 
surveyed for a purchaser, or for any of the other purposes named 
in the act; and was not intended to leave the land open to ordinary 
location until such surveys were made. 
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The land located and patented and claimed by the appellant, 
being within the reservation, the location and patent must be held 
equally void. Kimmell v. Wheeler, 22 Tex., 77; Sherwood v. 
Fieming, 25 Tex. Sup., 427; Woods v. Durrett, 28 fex., 430. 

We may say of the act of July 14, 1879, and of the location and 
patent of the appellant, as was said in Sherwood v. Fleming: .The 
former “ withdrew the land embraced within the reservation from 
private or individual appropriation by a colonist or other certificate, 
and that a location made within the limits of the reservation during 
jts continuance was void. Does a patent issued for lands within 
the reservation at that time stand upon any higher ground? It 
would seem, upon principle, that it does not, for the plain reason that 
the officer had no authority to issue patents to land thus reserved 
and set apart from the mass of the public lands, and the act of issu- 
ing the patent was void.” 

This being true, the appellant’s location and patent interposed no 
obstacle whatever to the appellee’s acquiring a homestead donation 
on the land. 

Some of the charges of the court as abstract legal propositions 
were not correct, but under the facts could not have operated inju- 
riously to the appellant. 

The appellee, however, was the plaintiff, and it rested on him to 
prove, even against a trespasser, that he was entitled to the relief 
which he sought. This he did not do. His proof of occupancy is 
unsatisfactory, and there was no evidence that he was the head of a 
family, when, to entitle him to a homestead donation of one hun- 
dred and sixty acres of land, proof of this fact was essential. 

Matters found in the brief of appellant, based on the idea that 
the action could not be maintained on a petition filed on February 
22, 1883, and subsequently amended, cannot be considered when 
raised in this court for the first time. 

Under the evidence the appellee was not entitled to the judgment 
rendered, and the judgment of the court below will be reversed and 
the cause remanded, that the cause may be tried in accordance with 
this opinion; and it is accordingly so ordered. 


ReEVERSED AND REMANDED. 
[Opinion delivered May 23, 1884.] 
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G. W. Craypsrooxs v. L. Kerry er an. 
(Case No. 4959.) 


- 

1, EvIpENcCE — FRAUD.— Testimony in a suit involving title to property, offereg 
for the purpose of showing that, though the consideration passed from 
one party, title thereto was made under his direction to another party, for 
the purpose of hindering, delaying or defrauding the creditors of the party 
who paid the consideration, is inadmissible, when the deed was never 
attacked by the creditors, when it was not shown that any creditor was de. 
layed or hindered by the transaction, and when no creditor is before the 
court complaining of it. 

2. MorTGAGE — HOMESTEAD.— A vendor of land took in exchange other land on 
Which there was an unsatisfied lien. To secure himself against loss if that 
lien should not be satisfied by his vendee, he took a mortgage on the prop 
erty sold. The lien was not paid off, but the land which the vendor received 
in exchange was sold to satisfy the pre-existing lien and bought by a third 
party. Ina suit by the vendor to foreclose his mortgage, held, 

(1) There was no serious error in instructing the jury that the mortgage 
(the sale and loss of the property thereby received in exchange being shown) 
authorized the jury to find for plaintiff the value of the lot received in ex. 
change, at the date of the sheriff’s deed therefor to the purchaser, who 
bought at the sale to satisfy the pre-existing lien. 

(2) When the vendee failed to make the last payment to satisfy the lien 
already existing on the land he gave in exchange, the right of his vendor to 
foreclose his lien on the land the vendee received was complete. 

(3) The vendee could claim no homestead rights as against his vendor 
until the mortgage was satisfied by his discharge of the lien existing at the 
time of sale or exchange, on the property he gave in exchange. Failing to 
satisfy that lien, his homestead right was subordinate to the mortgage on 
the premises he received, 


Apprat from Grayson. Tried below before the Hon. Richard 
Maltbie. 


The opinion states the case. 


Woods, Wilkins & Cunningham, for appellant, on the admission 
of evidence to show fraud, cited: Williams v. Pouns, 43 Tex., 146; 
Hoeser v. Kraeka, 29 Tex., 450; Jones on Mortgages, secs. 86, 610, 
612; Smith’s Eq. Jur. (5th ed.), p. 21. 

On homestead, they cited: Kessler ». Draub, 52 Tex., 575; 
Taylor v. Boulware, 17 Tex., 77; Blum v. Gaines e¢ a/., Austin term, 
1882 (57 Tex.); Ogden vw. Giddings, 15 Tex., 485; Lacy v. Clements, 
36 Tex., 664; Clements v. Lacy, 51 Tex., 158;:\ Howard et al. v. Crow 
et al., 5 Tex. Law Jour., 373. 


Chas. Crenshaw and Hare & Head, for appellees, cited on the 
question of homestead: De Garca v. Galvan, 55 Tex:, 53; Waco 
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Tap R. R. Co. v. Shirley, 45 Tex., 370; Parker v. Campbell, 21 Tex., 
763. 

On the measure of damages, they cited: De Bruhl v. Maas, 54 
Tex., 464; Clements v. Lacy, 51 Tex., 150. See W. T. R. Co. v. 
Shirley, 45 Tex., 370; R.S., arts. 559, 560; White v. Shepperd, 16 
Tex., 172; Ball, Hutchings & Co. v. Lowell, 56 Tex., 582-585; 
Smith v. Uzzell, 56 Tex., 315; Garrison v. Grant, Hick v. Morris, 57 
Tex., 603, 659; Texas L. R., vol. 3, No. 16, March 11, 1884, and 51 
and 54 Texas, above cited. 


West, Assoctate Justicr.— This suit was instituted by A. N. 
Sharrock and L. Kelly on the 24th day of January, A. D. 1882, 
against G. W. Claybrooks and Clabe Harris, to foreclose a mortgage 
lien for the balance of the purchase money due on four and three- 








fourths acres of land taken out of the Asa Heartsfield survey, situ- 
ated in Grayson county, Texas, and one mile west of the town of 
Whitesboro, and known as the Wm. Crenshaw mill property. Also, 
the cotton-gin, grist-mill, engine, boilers, and all machinery attached 
thereto. On the 18th day of March, A. D. 1879, G. W. Claybrooks 
purchased of A. N. Sharrock the above described property, and gave 
as a part of the purchase consideration therefor lot No. 4, in block 
No. 2, in the town of Whitesboro, Grayson county, Texas. On the 
30th of November, A. D. 1878, the said G. W. Claybrooks bought 
said lot No. 4, in block No. 2, of L. N. B. Christian. and executed 
his two certain promissory notes to her for the sums respectively of 
$650, and dated 30th of November, A. D. 1878, due 20th day of 
April, A. D. 1879, another note for $600, dated same as first note, 
and due April 20, 1882, with vendor’s lien reserved on said lot to 
secure the payment of the said notes. On the 18th day of March, 
A. D. 1879, the date of the purchase of the Crenshaw mill property 
by G. W. Claybrooks from A. N. Sharrock, it was agreed among 
the parties that said Sharrock should reserve a vendor’s lien on said 
mill property to secure him in case of default on part of Clay brooks 
to pay off the two Christian notes for the sum of $1,250. After- 
wards, on the 16th day of March, A. D. 1881, in pursuance of said 
agreement, the said Clay brooks execated and delivered to Sharrock 
and Kelly his mortgage on the above described Wm. Crenshaw’s 
mill property, to indemnify or secure the said Sharrock and Kelly 
against any loss in case the said Claybrocks should make default in 
the payment of the aforesaid Christian notes. On the 7th day of 
duly, A. D. 1879, said Claybrooks made a deed to lot No. 4, in block 
No. 2, to T. D. Kelly, at the request of L. Kelly, who was the part- 
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a 
ner of said A. N. Sharrock, the said L. Kelly conveying McCulloch 
county land for said lot No. 4, in block 2, with vendor’s lien to said 
Christian still hanging over it. The petition alleged “ that the said 
Claybrooks, in order to make Sharrock and Kelly secure against 
this incumbrance, executed and delivered the mortgage aforesaid to 
secure to them the $1,250, the balance that would be due on the mill 
property in case said Claybrooks should fail to pay the Christian 
notes; that on the 18th day of March, A. D. 1881, the said G Ww, 
Clay brooks made default in payment of said Christian notes, and 
judgment was rendered in the district court of Grayson county fop 
the sum of $799.44, with ten per cent. interest, and foreclosing vend. 
or’s lien on lot No. 4, in block No. 2, decreeing the same to be sold 
to satisfy said judgment. That the same was snid under said judg. 
ment and bought in by L. N. B. Christian. Then these plaintitfg 
brought this suit to foreclose their mortgage lien for purchase an ney 
due on said Crenshaw mill property de scribed in mortgage. After 
the institution of the suit, A. N. Sharrock became insane, and J, 
Kelly was by the court appointed guardian ad litem for Sharrock, 
and the case proceeded to trial.” Clabe Harris, having purchased 
the saw mill and fixtures from G. W. Claybrooks, claimed that it 
was not included in the mortgage, and the jury so found. Clay- 
brooks pleaded that there was no consideration for the mortgage as 
between him and Sharrock and Kelly, for which he had received the 
Crenshaw mill property. Upon these issues made by the pleadings, 
the evidence, and charge of the court, the jury rendered a verdict 
for Kelly for the sum of $456.17, foreclosing the mortgage lien on 
the Crenshaw mill property described in mortgage, and the said 
mill and fixtures claimed by Clabe Harris excepted from the opera. 
tions of said mortgage. The defendant Claybrooks’ motion fora 
new trial was overruled by the court, and he appeals the case. 

The first assignment of error brings in review the action of the 
court in excluding the evidence of L. Kelly, offered by appellant for 
the purpose of showing that the purpose of appellees in having the 
deeds made in the form they were made, was to delay, hinder and 
defraud their creditors. 

Under the special facts and circumstances disclosed by the evi- 
dence in this case, and about which there is no real conflict, we are 
of opinion that the court did not err in excluding from the consider 
ation of the jury the evidence of L. Kelly. ° This testimony was 
offered for the purpose of showing that the deed of Claybrooks, 
executed, at the instance of the witness, to T. D. Kelly, was so 
made for the purpose of defrauding the creditors of L. Kelly and 
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Sharrock. These parties (Sharrock and L. Kelly), having purchased 
the property, had the right to direct the appellant to execute the 
deed to it to any person they might see fit to name. Whether such 
a conveyance was bona file or not was not properly a question in 
this case. No creditors of either Kelly or Sharrock ever, at any 
time, questioned the deed, so far as the record shows. It was, as 
between the parties to it, unquestionably valid and binding on them. 
There was nothing to show that it was ever executed for the pur- 
pose of defrauding any creditor, nor is there any evidence that any 
creditor was ever delayed or hindered by it, or ever complained, at 
any time, of its execution. Under the circumstances of the case, 
then, the court did not err in excluding from the consideration of 
the jury the evidence offered to show that the deed was executed 
with the intent to defraud creditors. There was no creditor before 
the court, and they never have attacked the deed, and it was clearly 
admissible in evidence, as between the parties to it, and others who 
were not creditors. De Garca v. Galvan, 55 Tex., 55, and authori- 
ties there cited. 

Nor was there any serious error in the action of the court in in- 
structing the jury that the mortgage offered in evidence by the 
appellees would authorize them to find the value of lot No. 4, in 
block No. 2, on the 3d of January, 1882, the date of the sheriff's 
deed to said lot to Christian, 

Upon the final failure of the appellant to make the last payment 
of the purchase money for lot 4, in block No. 2, to Christian, the 
right of appellee to foreclose the mortgage on the Crenshaw mill 
property was complete. 

The sole purpose of the execution of the mortgage was to secure 
the payment of the purchase money due on the Crenshaw mill 
property therein described, for which property the said lot No, 4 
was taken in part payment, as the evidence clearly shows. The 
purpose of its execution was to protect appellee against the out-tand- 
ing vendor's lien on lot 4, held by Christian for the purchase money 
of that lot. 

Nor could the claim of homestead avail the party, under the facts 
of the case, to prevent the sale of the Crenshaw mill property. 

The evidence shows that it was not in fact the homestead of 
appellant. He was a married man, and his wife was then living 
Where he had previously lived for seven years, in Hopkins county, 
upon a homestead claimed by her through a former husband. This 
place, the evidence shows, was the home of appellant when he went 
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i — 
to Grayson county, and his wife was still living there at the time 
of the trial. 

The evidence showed in effect that the purchase money for the 
Crenshaw mill property was not in fact paid. It showed, aS Wag 
before stated, that lot 4 was in fact taken as part of the purchagg 
money for the mill property, and that said lot had changed hands 
several times by consent of parties, always recognized, however, ag 
subject to the vendor’s lien against it held by Christian, and that 
lastly it was traded to appellant by appellees, subject to their lien; 
and on the 16th of March, 1881, appellant executed the mortgage 
in question to appellees on the mill property to protect them against 
the vendor's lien on lot 4 in case of failure of appellant to pay the 
notes due Christian for the purchase money of the lot. 

There is no error in the judgment, and it is affirmed. 


; AFFIRMED, 
[Opinion delivered May 23, 1884.] 





T. C. R’y Co. v. Cuas. G. Burnerr er vx. 


(Case No. 5189.) 


1. COMMUNITY PROPERTY — PARTIES.— Such property as is acquired during mar 
riage by reason of a personal trespass committed on the wife belongs to the 
community. For its recovery the husband may sue, and the wife is ordi- 
narily neither a proper nor necessary party. 


Error from Shackelford. Tried below before the Hon. T. B 
Wheeler. 

Appellees, Chas. G. Burnett and wife, recovered a judgment 
against appellant for $1,000, as damages for personal injuries alleged 
to have been received by the wife of Charles G. Burnett in a cok 
lision between two of appellant’s trains at the town of Cisco, in 
Eastland county, on or about July 31, 1882, the said Charles and 
Sarah being then man and wife. 

Appellant’s first assignment of error was that the court erred im 
overruling defendant’s first special exception to plaintiff’s amended 
petition, because it appeared from plaintiff's. petition that the right 
of action, if any there was, was community property and vested in 
the husband, and the wife was an improper party. 

It appears from plaintiff’s petition that before and at the timeof 
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ne the alleged injuries, the appellees were husband and wife, and so 
were at the date of the institution of the suit; that the alleged in- 

he juries were to the wife alone, and that the husband and wife joined 

vas in the suit to recover damages therefor. 

\8e Defendant excepted to the misjoinder, the exception was over- 

dg ruled and defendant excepted. 

as 

lat Alexander & Winter, for plaintiff in error, cited: R.§., art. 2851; 

n; Ezell v. Dodson, Tyler term, 1883. 

ge 

ast A. A. Clarke and J. LZ. LZ. MeCall, for defendant in error. 

she 


West, Assocrate Justice.—In Ezell v. Dodson (Tvler term, 1883), 
this court, after a very careful consideration of the question, held 
that such property as is derived during marriage, by reason of a 
personal trespass committed upon the wife, belongs to the com- 
munity. 

In a suit to recover Uamages for a personal injury done to the 
wife during marriage, the husband is the proper person to maintain 
the action. The wife is, ordinarily, neither a proper nor a necessary 
party tosuch a suit. It follows, therefore, that the district court 
was in error, in this case, in refusing to sustain the special excep- 
tion of the defendant below, which brought in question the right 


of the wife to join her husband. Sayles & Bassett’s Tex. Pl. & Pr., 
8 mo ‘ . hab) r or 
die sec. 278; Stachely v. Pierce, 28 Tex., 335. 





For this error the judgment is reversed and the cause remanded 
for such further action as may be right and proper in the premises, 
B, Emmons v. Oldham, 12 Tex., 26; Johnson v. Davis, 7 Tex., 173. 


nt REVERSED AND REMANDED. 
ed [Opinion delivered May 27, 1884.] 





ed Apams & Wicks v. T. W. House er at. 


(Case No. 4965.) 


10 
1, OUTSTANDING TITLE.— Under a plea of not guilty in trespass to try title the : 
of defendant may prove an outstanding title in a third party, superior to that 





of plaintiffs, to bar a recovery. Such a superior outstanding title is shown 
by evidence that the vendor of the plaintiff had conveyed by warranty deed 
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the certificate to a third party, on which the land was patented, before the 
issuance of patent to such vendor, which conveyance was duly recorded in 
the proper county. The effect of such conveyance of the certificate was to 
invest such third party with legal title, eo instanti, on the land being pat. 
ented to his vendor of the certificate. In this case the land covered by the 
certificate was surveyed under it at the time the certificate was sold, 


Aprprrat from San Saba. Tried below before the Hon. John ¢ 
Townes, 

Trespass to try title to three surveys of land in San Saba county, 
instituted by T. W. House ez al. : 

J. De Cordova owned three German Emigration Co. premium 
land certificates, Nos. 7,8 and 9, which issuel February 28, 1855, 
and were located upon land in Fisher and Miller's colony, then in 
Bexar land district, now in the county of San Saba. 

J. De Cordova conveyed these certificates, and the lands located 
or to be located thereby, to Victor Considerant, of Dallas county, 
by a full warranty deed, dated January 12, 1556, and duly recorded 
in Bexar county same day, San Saba then being a part of Bexar 
county. 

Afterwards, on February 5, 1857, patents issued to J. De Cor 
dova, assignee. 

On June 8, 1857, J. De Cordova made a second deed of the land 
so located to one J. A. Santers, which deed was recorded in San 
Saba county on July 15, 1857, and J. A. Santers, on May 26, 1860, 
conveyed the same to T. W. House, by metes and bounds, the land 
then being patented to J. De Cordova. 

The plaintiffs were the heirs of T. W. House, and sue to recover 
title and possession from Adams & Wicks. The defendant pleaded 
not guilty. 

The judgment was for the plaintiffs. The defendants in the 
court below read in evidence and relied upon the warranty deed to 
Considerant and patents, as establishing a superior outstanding title, 
sullicient to defeat plaintitfs’ recovery. 

The assignments of error are as follows: 

Ist. The court erred in rendering judgment in favor of plaintiffs 
for the land in controversy when a superior outstanding legal title 
was shown by the defendants. 

2d. The court erred in not rendering judgment for the defend- 
ants when the evidence showed a superior outstanding title in Vie 
tor Considerant. 

3d. The court erred in overruling defendant’s motion for a new 
trial. 
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Simpson c& James, for appellants, on outstanding title cited: R. 
g art. 4793; Burleson v. Burleson, 28 Tex., 413; Shields v. Hunt, 
45 Tex., 427; King v. Elson, 30 Tex., 246; Styles v. Gray, 10 Tex., 
504; 1 Pasch. Dig, art. 4492; Harrison v. Boring, 44 Tex., 261, and 
cases cited; Doe & Potts v. Dowdall, 11 Am. L. R., p. 757; MeCuar- 
ker v. Every, 9 R. I., 528; White vw. Patten, 24 Pick., 324; Hare & 
Wallace’s note to Doe v. Oliver, in 4 Amer. ed. of Smith’s Leading 
Cases, 2d vol. 


Ward & Hammond, for appellees, on outstanding title cited: 
Shields v. Hunt, 45 Tex., 428; Johnson v. Timmons, 50 Tex., 537-8; 
Fitch v. Boyer, 51 Tex., 348; Hollis v. Dashiell, 52 Tex., 200; Lind- 
say v. Jaffray, 55 Tex., 635. 

On notice they cited: Simpson v. Chapman, 45 Tex., 566; Burn- 
ham v. Chandler, 15 Tex., 443; Evans v. Hardeman, 15 Tex., 480; 
Watkins v. Gilkerson, 10 Tex., 340; Randon v. Barton, 4 Tex., 
9992-3; Peters v. Clements, 46 Tex., 122. 


West, Associate Jusrice.— Under previous decisions of this court, 
in cases where the defense of outstanding title was set up, it must, 
in this case, be held that, under the facts disclosed in evidence, 
properly admitted, too, under the plea of not guilty, the appellants 
showed a valid outstanding title superior to the appellees to the 
locus in guo existing in Victor Considerant, derived from the same 
source as that of the appellees. Mann »v. Falcon, 25 Tex., 274; 
Walker v. Emerson, 20 Tex., 710; Stroud v. Springfield, 28 Tex., 
651; King v. Elson, 30 Tex., 252; 1 vol. Pasch. Dig. of Laws of 
Tex., pp. 890, 891, art. 5307, note 1153; Burleson v. Burleson, 28 
Tex., 413; Styles v. Gray, 10 Tex., 503. The case of Hooper ». 
Hall, 35 Tex., 8z, may also be looked to. See McSween »v. Yett, 
Austin term, 1883 (2 vol. Tex. Law Rev., p. 220), 60 Tex., 183; Hubert 
vy. Grady, 59 Tex., 503. 

The patents which issued to De Cordova in February, 1857, had 
the effect, by reason of the fact of his previously conveying the 
land described in them to Considerant to invest Considerant co in- 
stanti, at the moment of their issuance, with the legal title to the 
locus in quo. Johnson v. Newman, 43 Tex., 642; Walters v. Jewett, 
28 Tex., 200; Webb v. Webb, 15 Tex., 274; Wilkinson v. Wilkin- 
son, 20 Tex., 242; Harrison v. Boring, 44 Tex., 264; Holmes ». 
Johns, 56 Tex., 41. : 

As a matter of fact, judicially known from the history of the 
German Emigration Company and Fisher and Miller's colony at 
VoL. LXI— 41 
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the date of De Cordova’s deed, the lands in suit had alre ady been 


surveyed for the contractors as their premium lands, and were jp 
fact severed from the public domain. See Act of F ebruary 1, 1850, 
See, also, Ist vol. Pasch. Dig. of Laws, pp. 248-253. 

The record, too, discloses the fact that these very lands in suit 
had been survey red by John Harvey, the proper officer, several years 
before the date of De Cordova’s 5 deed to Considerant. ; 

The premium certificates that were afterwards issued were by au. 
thority of the legislature (Act 1st February, 1856) a; pplied to the 
original field notes of Harvey’s surveys. 

We are of opinion that the evidence showed in Considerant a 
superior legal title to the lands in suit to that exhibited by appellees, 
and that the appellants had the legal right to avail themselves of 
it to defeat a recovery. 

As the case was tried by the court below without a jury, this 
court now proceeding to render the judgment that the district court 
should have rendered, it is ordered that the appellees take nothing 
by this suit, and that the same be dissmised, and appellants go 
hence without day, with costs, etc. 

Dismissep, 

[Opinion delivered May 27, 1884.] 





W. W. Pearce er at. v. M. L. Jackson, Apm’x. 
(Case No. 5201.) 


1. BONA FIDE PURCHASER— HUSBAND AND WIFE.—To constitute the wife, 
claiming through a conveyance from her husband, a bona fide purchaser, as 
against a claimant under an older unrecorded deed, she must have paid outof 
her separate means for the land; for if the money which was the considera 
tion of the deed to her was community property, the deed from her husband 
would be a gift, and no valuable consideration in that event having moved 
from her, she could not in contemplation of law be an innocent purchaser 
without notice. 

2. SAME — COMMUNITY PROPERTY.— When the money which formed the consid- 
eration for the deed was money collected two years after marriage, due for 
services as a school teacher performed by the wife, it will be presumed to 
be community property. The fact that the husband collected it, and made 
the deed to reimburse the wife without her knowledge, or that, as between 
themselves, he regarded the money as her separate property, would not 
change its character. 

8. HUSBAND AND WIFE.— Though the husband is the agent of the wife in the 
management of her separate estate, as between themselves, yet if she can 

contract at all with her husband so as to bind her separate estate, she must 
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exercise her own will, and the husband cannot be the agent of the wife to 
make a contract with himself. 

4, INNOCENT PURCHASER.— One who, at the moment of accepting a deed, given 
in consideration of money of the vendee previously appropriated by the 
yendor, was informed of an older unrecorded deed made by the vendor to 
another for the same property, cannot be a bona fide purchaser. 


Arrrat from Bosque. Tried below before the Hon. Jo Abbott. 

Appellee brought suit May 23, 1881, against W. W. Pearce for 
the recovery of two hundred acres of land. 

It was alleged in the petition that M. L. Jackson was the duly 
qualified and acting administratrix of the estate of A. C. Pearce, de- 
ceased. That on the Ist day of November, A. D. 1878, A. C. Pearce 
in his life-time was lawfully seized in fee and in peaceable possession 
of the land in controversy, and on that day defendant W. W. Pearce 
forcibly took possession thereof and ejected plaintiff. W. W. Pearce 
filed a general denial and a plea of not guilty; and a special answer 
alleging that since the 2d day of December, 1876, he had not 
held or claimed that part of the land described in the plea of inter- 
vention of Nannie L. Pearce as his own, but for his wife, Nannie J. 
Pearce, during her life-time, and after her death for his minor child, 
Nannie L. Pearce. The balance of the land he had held under the 
deeds from A. C. Pearce and wife to R. M. Linn, and from Linn and 
wife to defendant W. W. Pearce. 

Defendant prayed for judgment for the land described in the Linn 
deeds. 

On the 25th day of January, 1884, Nannie L. Pearce, by her next 
friend and natural guardian, W. W. Pearce, filed her plea of inter- 
vention under leave of the court, alleging that she was a minor four 
years old and the child of W. W. and Nannie J. Pearce. That on 
the 2d day of December, 1867, A. C. Pearce made and delivered a 
deed to W. W. Pearce, which was acknowledged and recorded in 
Bosque county, Texas, conveying the land in controversy. That 
W. W. Pearce immediately became seized in fee and possessed of 
said land and thereafter held actual possession thereof. On the 2d 
day of December, 1876, he made, executed and delivered a deed to 
the land to his wife, Nannie J. Pearce, who paid a valuable consid- 
eration therefor out of her separate money. That she had no actual 
or constructive notice of any adverse claim. That she was seized in 
fee and in actual possession of said land at her death. She left sur- 
viving her Nannie L. Pearce, her only surviving heir. She made no 
will and there was no administration on her estate. 

Plaintiff M. L. Jackson filed her supplemental petition, excepting 














































Sh RAS NAP oo ee — 
ee => 


rae 


nA ae 


re ae 


Poets So ee 





been shown that the consideration for the land conveyed by said 
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to the plea of intervention as insufficient. Verdict for plaintiff fo 
the land sued for. 
Among other things the court charged the jury, “It not haying 
8 
deed (meaning the deed from W. W. Pearce to his wife, Nannie J 
Pearce) was the separate money of said Nannie J. Pearce, she cap, 
not be regarded as an innocent purchaser for a valuable considera. 
tion without notice, and therefore intervenor’s right to the land 
cannot be regarded as superior to plaintiff's right to the land.” 


O. L. Lockett, for appellant, cited: H. & T. C. R. R. Co. v. Nixog 
~o rT Y ° - 9 rT Y F la al ’ 
52 Tex., 20; Williams v. Davidson, 43 Tex., 2; Nations », Thomas 
25 Tex. Sup., 222; Keyser v. Pilgrim, 25 Tex. Sup., 218; Bailey ¢, 
Mills, 27 Tex., 434. 


No briefs on file for appellee. 


Srayton, Associate Justice.— There can be no doubt that the 
land sued for is embraced in the land conveyed by A. C. Pearee to 
Linn by deed of date July 11, 1866, and by the deed of A. C. Pearce 
to W. W. Pearce by deed of date December 2, 1867. Nor can ther 
be any doubt that the land conveyed to A. C. Pearce by W., W, 
Pearce by deed of date January 30, 1875, is the same as that sued 
for. The deed last named certainly divested W. W. Pearce of any 
title he before its date held, and vested that title in A. C. Pearee, 
the intestate, whose estate is represented in this cause by its adinin. 
istratrix. 

It then only becomes necessary to inquire whether the mother of 
Nannie L. Pierce took title to the land by the deed made to her by 
her husband, W. W. Pearce, of December 2, 1876, superior to that 
conveyed to A. C. Pearce by his deed of January 30, 1875. 

If the deed last named had been recorded, or notice otherwise 
given of its existence, before W. W. Pearce conveyed the same land, 
there would arise no question in the case. 

That deed, however, was not recorded, and the mother of the 
intervenor, unless notice to her husband was notice to her, is no 
shown to have had notice of that deed until the deed to her was 
recorded; and the inquiry arises, whether the facts proved will pte 
tect the deed to the intervenor’s mother, even if she was not in law 
or in fact notified of the existence of the former deed at the time 
her husband made the deed to her. 

To entitle the deed to the mother of the intervenor to protection 
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against the prior unrecorded deed, it must appear that she was a 
lone . fide purchaser. To constitute her such a purchaser she must 
have paid out of her separate estate for the land; for if the money 
which it is claimed was the consideration for the deed was commua- 
nity property, then the conveyance from her husband to her was a 
gift; for in such case there could be no valuable consideration what- 
ever moving from the wi ife to support the deed. 

It appears in the statement of facts, which we must take to be 
true, notwithstanding the contest made on the motion for new trial 
as to what the evidence of W. W. Pearce was, that W. W. Pearce 
collected after his marriage some money which his wife had earned 
by her own labor. ‘The evidence in regard to this money, its use, 
and the making and delivery of the de . by W. W. Peare e, IS as 
follows: “I married Nannie J. banned in December, A. D. 1874, 
and I made the deed to her December 2 “1876. My wife knew noth- 
ing of the making of the deed by me to her. She was then in Fort 
Worth. Lacknowl!ledged the deed before T. A. Collins, deputy county 
clerk, and told him to send it to me at Fort Worth, Texas, as soon 
as he recorded it. My wife had taught a school in Erath county, 
Texas, and there was due her about $300 in school vouchers. I went 
up to Erath county in November, 1876, and collected her school 
vouchers, and came back to Bosque county and paid off some of my 
debts with it. I told my wife when I started to collect the mohey that 
ifI used it | would reimburse her. I deeded her the same land I 
had sold to my father. I knew my father’s deed was not on record 
at the time I deeded the land to my wife. Mr. Collier sent the deed 
tome at Fort Worth after recording it, and when I received it, and 
at the time I delivered it to my wife, I told her for the first time 
that I had sold the land to my father, A. C. Pearce. My wife knew 
nothing about my deeding her the land before I told her at Fort 
Worth. I had used some of her money that I had collected out of 
the school vouchers in paying off some of my debts, and without 
letting her know anything about the land I just made her the deed 
to reimburse her for money | used.” 





The facts here stated make the money referred to presumptively 
community property: and the fact that, as between themselves, the 
husband may have intended that the wife should disburse an equiv- 
alent sum, which he might at some future time deliver to her in 
consequence of his having used the money so collected, as to her 
might seem proper, would not change the character of the fund. 

Nor would the fact that the husband may have intended, because 
he had collected and used mone y, the proceeds of the wife’s personal 
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labor, performed during coverture, to give to her at some futups 
time a like sum, which by such gift would become the wife’s Separate 
property, affect the character of the sum so collected, and used by 
the husband, and thereby render him or the community debtor tg 
the wife. That relationship must be fixed by the character of th, 
fund collected, and in the absence of proof to the contrar, the 
money having been collected long after the marriage, the presump. 
tion is that the money collected by the husband was community 
property. 

There was no agreement between the husband and the wife that 
the land should be conveyed to her; the whole transaction in regard 
to the deed to the wife, so far as the record shows, was concocted 
and carried to its consummation without the intervention of any yi] 
save that of the husband, who, with the knowledge that he had con- 
veyed the land to his father, deliberately conveyed the same land to 
his wife, relying, perhaps, on the fact that the former deed had not 
been recorded to give validity to his last deed. 

Such a transaction based on such a consideration cannot be held 
to pass title which a court of justice will declare superior to that 
which vested in the estate of A. C. Pearce under the prior deed, 
even if no notice of that deed was brought to the wife of W. W. 
Pearce. 

What occurred in the making of the deed is consistent with the 
intention of W. W. Pearce to make a gift to his wife of which the 
law would presume an acceptance, but is at war with the propos: 
tion that the husband had used the separate estate of the wife, and. 
by contract was discharging a debt thus contracted by him or by 
the community, by conveying to her the land in controversy; fora 
contract of that character cannot be made without the consent of 
the creditor as well as the debtor. 

In so far as property rights are concerned, the laws of this state 
recognize the separate existence of the wife, and with it a qualified 
power to contract. They make the husband the agent of the wile 
in the management of her separate estate, but in transactions be 
tween themselves, in reference to property rights, the wife must, in 
the nature of things, if she can contract with her husband at alls 
as to bind herself or her separate estate, be entitled to exercise het 
own will; for in reference to such matters the husband cannot be 
the agent of the wife to make a contract with himself. 

Contracts between husband and wife have been seemingly recog: 
nized even in cases in which the separate estate of the wife was 
affected (Kendrick v. Taylor, 27 Tex., 698); but it is probably true 
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that transactions between them, whereby the separate estate of the 
wife is affected, are sustained on grounds other than the mere force 
of a contract between the husband and the wife. 

If the wife’s right under the deed from her husband is based on 
contract between them, a matter which we need not determine, then, 
at the very time she was first informed of the making of the deed 
to her, at the very first moment her will could have acted on the 
matter, she was also informed of the existence of the deed made 
before that time by her husband to A. C. Pearce. 

Under such facts she could not in good faith accept the deed, 
which she knew could not be made in good faith; hence, if her 
right be based on contract with her husband, her consent first given 
was given with knowledge of the fact which invalidated the deed 
which she consented to receive, and in such case her title could not 
be sustained even if the money collected and used by her husband 
had been her separate property. 

If her right be not based on a contract made with her husband, 
then it must be based on the power of her husband to make a settle- 
ment for her with the community, of which they were both mem- 
bers, as he would with any other person. 

If this be the ground, then the husband wouid be essentially the 
agent of the wife in the matter transacted, whose knowledge would 
be her knowledge, under the general rules which apply to notice to 
an agent. 

Under none of these grounds can the title set up by the inter- 
venor be sustained. 

The action of the court below in giving and refusing instructions 
was not erroneous; nor did the court err in admitting testimony to 
sustain the averments of the petition without a replication to the 
plea in intervention. The evidence fully sustains the judgment, and 
the court did not err in overruling the motion for a new trial. The 
judgment is affirmed. 

AFFIRMED. 
[Opinion delivered May 27, 1884.] 
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Leritta G. McK amey er au. v. P. Tuore er at, 


(Case No. 5190.) 


es 


1, PLEADING IN TRE*PASS TO TRY TITLE.— Evidence in defendant's behalf of 
fraud in the acquisition of title by plaintiff, or that his title had failed oy 
account of a sale made to an innocent purchaser without notice, may be ad. 
mitted in trespass to try title under the plea of not guilty; under that 
plea any other defense that will prevent the plaintiff's recovery may be 


heard, except that based on the statute of limitations, which must be 
specially pieaded. 


2. RESULTING TRUSTS — BONA FIDE PURCHASERS.— A conveyance of real estate 
was made by a third party to the wife, which was paid for by the husband, 
in pursuance of an agreement between them, under which the husband had 
used the separate funds of the wife, to repay which the deed was made, 
Held: 

(1) That if the money, while in the husband’s hands, remained the prop. 
erty of the wife, the creditors of the husband had no claim on it, and jt 
would follow that its investment in land, title to which was made in the 
wife’s name, during coverture, could not be a fraud on their rights. 

(2) When such a deed failed to recite that the purchase money was the 
separate property of the wife, or that the conveyance was for her sole and 
separate benefit, though the deed was in her name, the legal title vested in 
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the community of herself and husband, but she remained the equitable 
owner, a resulting trust being created by the use of her money in the pur- 
chase of the land. 

(8) Such a resulting trust is not within the registration laws. for the claim- 
antof the equity cannot spread the evidence of it on the record. Under 
the operation of the registration laws, when an execution lien attaches by 
levy, without notice of an unrecorded conveyance previously made, the 
purchaser acquires title as against such former purchaser or creditor, 
though he may have had notice afterwards at the time of his purchase at 
execution sale. Citing Parker v. Coop, 60 Tex., 111. 

(4) But a creditor, claiming a mere statutory lien by judgment or execu- 
tion against the husband, in whom the apparent title is vested, though with 
@ resulting trust in favor of the wife, cannot be protected by his lien, hav- 
ing notice at any time before purchase of the resulting trust. Otherwise as 
to a creditor of the husband, who obtains from him, without notice, a 
mortgage or deed of trust on the property. 

(5) A judgment creditor of the husband, buying property at execution 
sale under execution against the husband, the apparent title to which is 
vested in the community, but with a resulting trust in favor of the wife, 
though he purchases with no notice of such resulting trust, cannot be a pur 
chaser for value if the amount of his bid is credited on 
acquires no title as against the equity of the wife. 

(6) The Revised Statutes, art. 2318, provide that 


the execution. He 


‘‘a purchaser under exe- 
cution shall be deemed an innocent purchaser, without notice, in all cases 
where he would be deemed to be such had the sale been made voluntarily 
by the defendant in person.” One who buys at a voluntary sale from his 
debtor and pays no money, but credits the amount of the consideration on 
the pre-existing debt, is not a bona fide purchaser for value, 


Citing Dicker- 
son v. Tillinghast, 4 Paige Ch., 221-2, and other cases. 
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8, CASES CITED AND REVIEWED.— Parker v. Coop, 60 Tex., 111; Blankenship 
v. Douglas, 26 Tex., 225; Wallace v. Campbell, 54 Tex., 90, 91; Ayers v. 
Duprey, 27 Tex., 594, and Dickerson v. Tillinghast, 4 Paige Ch., 221-2, re- 
viewed. 


Aprrat from Hood. Tried below before the Hon. T. L. Nugent. 

Letitia G. McKamey, joined by her husband, Wm. N. McKamey, 
sued appellees P. Thorp e¢ al. in trespass to try title to a house 
and lot at Thorp’s Spring. Plaintiffs alleged that the lot was 
the separate property of the wife. Defendants answered by general 
demurrer and not guilty. Judgment that plaintiff take nothing, ete. 

The property in question was paid for out of Mrs. McKamey’s 
separate means, held by her husband for her and which was inher- 
ited.in the land, and the deeds from Walker and wife taken to her 
with the intent of vesting the title in her in her separate right. 

The defendants, over the objections of plaintiff, proved many 
facts tending to show the insolvency of Wm. N. McKamey, hus- 
band of the plaintiff L. G. McKamey, his indebtedness, evasion and 
delay of creditors, ete. Defendant claimed title through a judg- 
ment and execution sale, wherein H. J. Thompson was plaintiff and 
Wm. N. McKamey was defendant, and Thompson, through his 
attorneys, McCall & McCall, became the purchaser, crediting the 
sum bid on the execution. 


Thomas T. Ewell, for appellants. 


McCall & McCall, for appellees, cited: Parker v. Coop, 69 Tex., 
111; Wallace v. Campbell, 54 Tex., 87; Kirk v. Navigation Co., 49 
Tex., 215; Cooke v. Bremond, 27 Tex., 459; Leading Cases in Equity, 
vol. 2, pp. 109, 110. 


Witur, Curer Justice.— The court did not err in admitting the 
testimony referred to in the first and second assignments of error. 
Our Revised Statutes provide that any defense to an action of tres- 
pass to try title may be given in evidence under the plea of not 
guilty, except the statute of limitations, which must be specially 
pleaded. The testimony was offered to show fraud in the acquisi- 
tion of title to the land by Mrs. McKamey, and that Thompson 
was an innocent purchaser without notice; either of which facts, if 
available as defenses, were as admissible under the pleas of not 
guilty as under an answer in which they were specially relied on. 
The judge below, to whom the cause was submitted without a 
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cord, 


and we are not, therefore, informed as to the grounds upon which 


his judgment in favor of the appellees was based. 


There seems to be no evidence in the record to show that the 
deed to the land was taken in Mrs. McKamey’s name for the pur. 
pose of defrauding the creditors of her husband. On the contrary 
the whole evidence tends to show that she had inherited property 
from her father’s estate, which had been converted into money and 
turned over to her husband, and of which he had had the use for 
many years; that it was the understanding between McKamey and 
his wife that this money was to be invested in property for her ben- 
efit, and that accordingly a portion of it was used in the purchase 
If the money remained the prop- 
erty of Mrs. McKamey whilst in the hands of her husband, his 
creditors had no claim upon it, and to invest it in property for her 
If the transaction resulted 
in his becoming her debtor, it was entirely legal and proper for him 
to pay the debt, either wholly or in part, by purchasing the prem- 


of the premises in controversy. 


benefit was no fraud upon their rights. 


ises and having the title made directly to her. 


The deed to Mrs. McKamey did not recite that the purchase 
money was her separate property, or that the conveyance was for 


e or separate use or benefit, or any other 


act which gave 


notice of her ownership of the land described in it. 


By its terms 


the legal title to the land was placed in the community of herself 
and husband, but her money having paid for it, a resulting trast 
was created in her favor, and she became the equitable owner of the 


The land was afterwards levied on and sold under an execution 


against McKamey, in favor of Thompson, the latter becoming the 
purchaser and paying for the land by crediting the amount of his 
bid upon the jadgment on which the execution had issued. 

There is no proof that Thompson had any notice of Mrs. Me- 
Kamey’s title or claim to the land, either at the date of the levy of 








the execution or of the sale at which he purchased. 


The evidence introduced by the plaintiffs below to show such no- 
tice was not only meager and insufficient, but was contradicted by 
Even had it been stronger, if 







the testimony of the opposite party. 


thus contradicted, we should be compelled to treat the case as lack- 
ing in proof of notice, the judge below having found against the 
party upon whom rested the burden of making such proof. In the 
decision of this case, therefore, Thompson must be treated as hav- 









ing bought without knowledge of Mrs. McKamey’s title, paying the 
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purchase money by crediting it upon his judgment against her hus- 
band. 

The defendants, who claim under Thompson, had full notice of 
her rights before they bought, and their title must stand or. fall 
with that which was acquired by Thompson through his purchase 
at the sheriff’s sale. 

It is the well settled law of this court that an execution lien will 
hold good as against an unrecorded conveyance previously made to 
a third party by the judgment creditor. Ayers v. Duprey, 27 Tex., 
594; Grace v. Wade, 45 Tex., 522; Borden v. McRae, 46 Tex., 396; 
Parker v. Coop, 2 Tex. L. R., 22 (60 Tex., 111); Grimes v. Hobson, 
46 Tax., 416. lence, where such a lien has been secured without 
notice, the purchaser at the sale made under the execution is pro- 
tected in his title, whether he have knowledge of the unrecorded 
instrument at the time of his purchase or not. Id. 

This is by force of the registration laws, which render all unre- 
corded conveyances void as against subsequent purchasers for value 
without notice, and as against all creditors, the latter being con- 
strued to be those who have liens upon the property. Id. 

In such cases the purchaser at sheriff’s sale, whether plaintiff in ex- 
ecution or not, has the benefit of the lien secured by the levy, and 
no notice received thereafter will affect his title. Id. 

But as a resulting trust is not within the registration laws, and 
the holder of this equity cannot spread his title upon record, these 
rules are inapplicable to his case. Parker v. Coop, 60 Tex., 111. 
Hence a creditor claiming a mere statutory lien by judgment or-.ex- 
ecution has been held by this court not to be protected by reason 
simply of want of notice of such an equity; although it is other- 
wise in reference to a creditor by mortgage or deed of trust, or 
similar instruments, which are regarded as standing upon the same 
footing with conveyances by deed. Id.; Bailey & Pond ». Tindell, 2 
Tex. L. R., 141; 2 Story’s Eq. Jur., sec. 1502, note 2. Hence, also, 
an execution or judgment lien, obtained without notice of the result- 
ing trust, cannot inure to the benefit of one buying at the sheriff's 
sale made under the execution. Parker v. Coop, supra. 

The title of the latter as against the resulting trust must be de- 
termined without reference to any notice of it at the time of the 
record of the judgment or the levy of the execution. It must de- 
pend upon whether or not he had notice at the time of sale, and if 
not, then whether or not he was a purchaser for valuable consider- 
ation. 

As Thompson bought the property in controversy without notice 
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te 
of Mrs. McKamey’s title, the only question for our decision is: Wag 
he a purchaser for valuable consideration, having paid the amount of 
his bid by crediting it upon his judgment against the defendant in 
execution ¢ 

A review of our decisions will show that in a few cases intima. 
tions have been made to the effect that one buying under such cir. 
cumstances is to be treated as a bona fide purchaser, and that in 
other cases the rule has been distinctly laid down to the contrary, 

In Blankenship v. Douglas, 26 Tex., 225, an intimation was thrown 
out to the effect that a creditor thus buying was a bona fide pur. 
chaser, but it was added that it was not intended to express any 

4 authoritative opinion upon the point. 

In Wallace v. Campbell, 54 Tex., 90, 91, it was said that such a 
purchase might be bona fide when a previous judgment or execu- 
tion lien had been secured upon the property sold. The creditor 
would then hold through,his previous lien and not merely through 
his purchase at the judicial sale. 

It may be also remarked that in such case a purchaser surrenders 
an existing security, viz., the previous lien of his judgment or exe 
cution, and this is held equivalent to the payment of a valuable 
consideration. Love v. Taylor, 26 Miss., 574; Padgett v. Lawrence, 
10 Paige Ch., 179. It is obvious from this that where there is 
no such prior lien acquired, as in case of a resulting trust, the 
foundation of the creditor’s title through the purchase at sheriff's 
sale is removed and the title itself must fall. These decisions are, 
therefore, not authority for holding that a judgment creditor, pur- 
chasing at his own sale, without any previous lien acquired upon 
the property, is a purchaser for valuable consideration. 

On the contrary, in Ayers v. Duprey, 27 Tex., 594, it was held 
that “it will not constitute a bona file purchase that the creditor 
bids off the premises and applies the Lid on his own judgment. 
That is a precedent debt, and the consideration is not advanced upon 
the faith of the judgment.” Whilst this point was not necessary 
to a decision of the cause, it was raised by the record and passed 
upon by the court. In the subsequent case of Delespine v. Camp- 
bell, 52 Tex., 12, the doctrine on this subject as stated in Ayers z. 
Duprey, is approved and followed. 

The decided tendency of our decisions seems, therefore, to be in 
favor of the doctrine that a creditor buying at his own sale and 
crediting his bid upon the judgment is not a purchaser for value. 
And this view seems to be supported by very high authority. 1 

Story’s Eq., sec. 420, note 3, and authorities cited. 
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Our Revised Statutes, under which this case must be decided. pro- 
vide that “‘a purchaser under execution shall be deemed to be an 
innocent purchaser without ngtice in all cases where he would be 
deemed to be such had the sale been made voluntarily by the de- 
fendant in person.” Art. 2318. 

We have, therefore, only to inquire in what cases a purchaser 
from a defendant in execution at private sale is deemed a bona fide 
purchaser, in order to determine when he will be so considered when 
buying at sheriff's sale. 

It seems to be held by the great weight of American authority 
that a creditor who buys from his debtor, and pays the considera- 
tion money by merely crediting the amount upon a pre-existing 
debt, is not a bona fide purchaser for value. Dickerson v. Til- 
linghast, 4 Paige Ch., 221, 222; Padgett v. Lawrence, supra; Upshaw 

Hargrove, 6 Sm. & Marsh., 292; Clark v. Flint, 22 Pick., 243; 
suffington v. Garrish, 15 Mass., 156. 

This doctrine proceeds upon the principle that the creditor receiv- 
ing the conveyance divests himself of no right, and places himself 
in no worse situation than he would have been if he had received 
notice of the prior title existing in the property in favor of a third 
party. Ile is treated as advancing nothing on the faith of his pur- 
chase, and as losing nothing if the apparent title of his vendor 
should prove worthless. Dickerson v. Tillinghast, supra; Wright v. 
Douglass, 10 Barb., 107. 

As a natural result of this principle, if a valid security, such as a 
mortgage or judgment lien, is surrendered, or in addition to the 
precedent debt a new consideration is advanced, or new liabilities 
are incurred, the purchase will become bona fide. Love v. Taylor, 
supra; Padgett v. Lawrence, supra. And in most of the American 
courts the purchaser of negotiable paper is held not to be within the 
rule; but this arises from considerations pertaining to mercantile 
law alone and the necessities of commerce, which require that such 
paper should pass from hand to hand more freely than any other 
species of property. Swift v. Tyson, 16 Pet., 1; Brush v. Scribner, 
11 Conn., 388. 

None of these exceptions are of course applicable to a purchase, 
like the present, of land by a creditor who has advanced no new 
consideration, surrendered no security, but merely credited the con- 
sideration money upon a larger indebtedness held by him against 
his debtor. 

From the decisions made by this court previously to the Revised 
Statutes, the principles upon which they rest, and the authorities 
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cited to sustain them, it would seem that the article of our statutes 
cited above is but declaratory of the law as it already existed. 

In any event it cannot be said that in placing execution sales upon 
the same plane with private conveyances made by the debtor, the 
statute has given the creditor purchasing any better position than 
he before possessed. For it is sometimes held that an execution 
creditor purchasing at his own sale, and crediting his bid on the judg. 
ment, may be a bona fide purchaser, when, if he had received a con- 
veyance voluntarily from the debtor for the same consideration, he 
would not have occupied that position. Compare Dickerson », Til 
linghast, swpra, with Wood v. Chapin, 3 Kern., 509. 

Indeed there may be some reason for the difference, as the pur- 
chaser at sheriff’s sale must needs pay a portion of his bid in settle. 
ment of the expenses of the cause, which the private purchaser does 
not; and in addition it is the policy of the law to encourage the 
judgment creditor to bid at his own sale and thus create competition, 
and cause the property to bring a larger price for the benefit of the 
debtor. 3ut be this as it may, the statute places both classes of 
purchasers upon the same footing, and a purchaser at sheriffs sale 
cannot be protected unless the law would also shield him had he 
bought privately from his debtor, the defendant in execution. 

Thompson was not, therefore, a bona jide purchaser of the property 
in controversy, and his vendees, the defendants, having bought with 
notice of Mrs. McKamey’s claim, judgment should have been rendered 
for the plaintiffs below. The judgment is therefore reversed, and will 
be rendered here in favor of the appellants that they recover the 
land sued for, and their costs, and have their writ of possession 
against the appellees. 

REVERSED AND RENDERED, 

(Opinion delivered May 27, 1884.] 


Euizasetu Sitavin v. JupeE WHeecer. 
(Case No. 5092.) 


1. HomesTEAD — HusBAND AND WIFE — ABANDONMENT.— One who owned and 
occupied with his wife a rural homestead, left it and with his family re- 
moved to a place in town owned by himself and his wife, where he was Te 
siding when, in 1863, he sold the old home, receiving the purchase money, 
and giving his individual bond for title. The land was occupied by the 
purchaser and his vendees until 1881, when the wife sued to recover it, 
claiming homestead rights; that she knew nothing of the sale; was not 
consulted, and never consented to abandon it as a homestead, At the time 
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of bringing suit she was residing on a place quite as valuable, owned by 
her husband and herself. On the trial the court charged the jury, among 
other things, as follows: ‘‘If you believe from the evidence that James B. 
Slavin (the woman’s husband), acting in good faith toward his wife, and 
with no intent to defraud his wife out of her homestead rights, moved 
upon another place of his own, with a view of abandoning his old home- 
stead and acquiring a new one, you will find for defendant.” Held: 

(1) There being evidence that the husband, who refused to join the wife 
in the suit, had changed his homestead in good faith for what he believed 
was for the interest of his family, there was no error in the charge. 

(2) The urban home place was in law and in fact the homestead at the 
time of sale, and this was not affected by the fact that the place in the 
country, formerly occupied by the family, may have been cultivated by 
the family after its removal to town. 

(3) The most satisfactory evidence of the abandonment of one homestead 
is the acquisition of another. 

(4) The doctrine that the right to determine where the homestead shall be 
depends on the arbitrary will of the wife has no sanction in law, and is 
opposed to the laws of nature, which make the husband the head of the 
family, and whose will in selecting a home for its protection and support, 
when honestly exercised, ought not fo be lightly disregarded. 


Arrreat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Appellant, Elizabeth Slavin, the wife of J. B. Slavin, instituted 
this suit of trespass to try title and for damages against J. B. 
Slavin and Jube Wheeler, on the 15th day of February, 1881. 
Wheeler filed his amended original answer of general denial, plea 
of not guilty, stale demand and improvements made in good faith. 
All claimed through Pringle as the common source; the appellant 
by bond for title and by deed from Pringle to her husband, J. B. 
Slavin, one of the defendants; Wheeler claimed by bond for title 
from J. B, Slavin, one of the defendants, to 8S. C. Thornton, and by 
deed from Thornton to him. Appellant claimed the land as her 
homestead and that she had never sold it or consented to its sale, 

Verdict and judgment in favor of Wheeler. 

It was assigned as error that the court erred in its eighth charge 
tothe jury, which is as follows: “If you believe from the evi- 
dence that James B. Slavin, acting in good faith towards his wife, 
and with no intent to defraud his wife out of her homestead rights, 
moved upon another place of his own, with a view of :bandoning 
his old homestead and acquiring a new one, yor will find for the 
defendant,” because the effect of such charge is to take from the 
wife the power to assert and maintain her homestead rights. 

The evidence for the plaintiff shows that the husband contracted 
a sale of the homestead and gave bond for title, while living on 
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another place owned by him or by him and his wife in town; that 
the wife never consented to the sale or executed any deed of* eon. 
veyance or bond for title; that she had refused to recognize the 
sale and claimed the property as a homestead and had never claimed 
any other. Plaintiff and family were living near the land at the 
time of the sale to Thornton, and plaintiffs children cultivated the 
land after they had moved to the townof Macomb. There was eyi- 
dence that the husband was going into the army, and appellant, his 
wife, was afraid to remain on the land during his absence and moved 
to Macomb for company and safety. 

J. B. Slavin, the husband of appellant, bought the land in 1861, 
and lived on it until a short time before he made the sale to Thorn. 
ton; there was no deed made to Thornton, only bond for title given, 
which appellant did not sign. Mrs. Slavin and her children. culti. 
vated the land both before and after they moved to Macomb, and 
were cultivating it at the time it was sold. She testified that as 
soon as she found out that her husband had made the trade she re. 
fused to sign any papers transferring the land, and told every person 
who talked to her about it, that it was her homestead and that she 
would never part with it; that she told this to her husband and to 
a good many others, and told it a good many times; that she did 
not know anything about the trade until after it was made and the 
greater part of the money paid; that she had always claimed that 
place as her homestead and never had claimed any other; that she 
was prevented by her husband from bringing suit for the land 
sooner; that she came to Sherman ten or twelve years before bring- 
ing this suit and consulted a lawyer about bringing suit for the land, 
but her husband’s opposition kept her from bringing it. 

On the Ist day of May, 1863, J. B. Slavin sold the land to Thorn- 
ton and gave him a bond for title. September 5, 1870, Thornton 
and wife made a deed to the land to defendant Wheeler. Jube 
Wheeler, one of the defendants, testified that he bought the land 
from Thornton on the date mentioned in the deed, and paid for it 
before he heard of any objection on the part of Mrs. Slavin and 
before he heard of her claiming it as a homestead; that he heard 
of such claim soon after he bought it. Slavin and wife lived near 
enough to the land to have cultivated it without inconvenience; 
that plaintiff lived near and saw witness making improvements and 
made no objections. Other facts are stated in the opinion. 


Finley & Pasco, for appellants, to show error in the charge of 
court, cited: Const. of 1845, art. 7, sec. 22; Pasch. Dig. of Laws, 
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art. 1003; Gibbs & Halliday v. Mayer e¢ al., 4 Tex. Law Journal, 
67, 68; Cox et al. v. Harvey, 4 Tex. Law Journal, 83, 84; Willis & 
bro. v. Kirbie, 4 Tex. Law Journal, 25; Rogers v. Renshaw, 37 Tex., 
625; Taylor v. Hargous, 4 Cal., 268; Thompson on Homesteads and 
Exemptions, secs. 474 and 513; Hair e¢ al. v. Wood et al., 1 Tex. Law 
lev., 23; Medlinka et al. v. Downing et al., 1 Tex. Law Rev., 116; 
McMillan v. Warner, 38 Tex., 414-416; Mills v. Van Boskirk, 32 
Tex., 360; Thomas v. Williams, 50 Tex., 269; Shepherd wv. Cassiday, 
20 Tex., 24, 29; Cross v. Everts, 28 Tex., 523, 532-5; Mainwarring 
¢. Templeman, 51 Tex., 212-13; 44 Tex., 263 -265; Watkins v. Ed- 
wards, 23 Tex., 447-450; McKee v. Wilcox e¢ al., 11 Mich., 358; 
Ayers et al. v. Shockey, 3 Tex. Law Rev., 164. 


Tare & Head, for appellees, cited: Halliman v. Smith, 39 Tex., 
357; Smith v. Uzzell, 56 Tex., 315; Thompson on Homesteads, 276. 


Srayron, Associate Justice.— It appears that sometime prior to 
the Ist day of May, 1863, J. B. Slavin and his wife, who is the ap- 
pellant, lived on the land in controversy, but that prior to the date 
mentioned they had ceased to live on the land and were living in 
the town of Macomb, on a place which was probably the com- 
munity property of Slavin and wife. 

While they were living in Macomb, on May 1, 1863, Slavin sold 
the land in controversy to Thornton, under whom the appellee 
holds. Thornton paid for the land, and, according to the testimony 
of Slavin as of others, the bond for title made to Thornton by 
Slavin was not executed by the appellant, for the reason that it was 
not then claimed or believed to be by Slavin any part of his home- 
stead. 

There is some conflict of evidence as to whether Mrs. Slavin knew 
of the sale of the land and consented thereto. She states that she 
did not, and that she always intended to return to tie place to live; 
and she further stated that she and her children cultivated it after 
they moved into the town of Macomb. The appellant and her hus- 
band continued to live in the town for several years, keeping a tav- 
ern; after which Slavin bought another tract of land on the same 
giant as that in controversy, which was improved, and to which 
he and his family moved, where they resided until about June, 1882, 
at which time, Slavin having been appointed postmaster at Whites- 
boro, they removed to that place, where they were living in a rented 
house at the time of the trial in the court below. 

At the time of the trial Slavin still claimed the place to which he 
VoL, LXI— 42 
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removed when he left Macomb as his homestead, but his Wife 
claimed the land in controversy as her homestead. This tract con. 
tains forty acres and that claimed as homestead by Slavin contains 
sixty acres, which is shown to be as valuable as the land in contro. 
versy, as well improved, and conveniently situated. 

The appellee bought the land in controversy in September, 1870, 
paid full value for it, and this, it seerns, without notice of the claim 
of Mrs. Slavin. The land has been greatly improved since it was 
sold by Slavin. It seems that Mrs. Slavin has intended for many 
years to sue for the land, but was dissuaded by her husband, w ho, 
in consequence of his refusal to join his wife in this suit, is made a 
party defendant. The land in controversy lies without the limits 
of the town of Macomb, but near to it. 

The court gave to the jury avery full and fair ‘nstruction, clearly 
submitting to them whether, at the time of the sale by Slavin to 
Thornton, the former, with his family, had abandoned the property 
in controversy as a homestead. 

It is urged, however, that the court erred in giving the following 
instruction: “If you believe, from the evidence, that James B, 
Slavin, acting in good faith towards his wife, and with no intent to 
defraud his wife out of her homestead rights, moved upon another 
place of his own, with a view of abandoning his old homestead and 
acquiring a new one, you will find for the defendant.” 

The facts in proof were ample to justify the finding that, at the 
time Slavin sold the land to Thornton, it had ceased to be the home- 
stead of himself and family. Heand they had removed to another 
which they owned, and whatever may have been the intention of 
the wife, it is evident that Slavin never expected again to occupy it 
as a home; that such was his intention is manifested not only by 
what had transpired before the sale to Thornton, but by his contin- 
ued assertion for about twenty years of homestead claim to other 
land which during that time was owned and occupied by himself 
and family as a home. 

There was evidence which showed that the husband, in good 
faith, with no desire to injure his wife, prompted alone by what he 
conceived to be for the best interest of the family of which he is 
the recognized head, left the land in controversy with intent never 
to use it again as a home, and that he established a home on other 
land to which he had title. 

Such facts being shown, or at least there being evidence tending 
and sufficient to prove such facts, we are of the opinion that the 
court did not err in giving that part of the charge complained of 
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in connection with the other parts of the charge. Stewart v. 
Mackey, 16 Tex., 56; Holliman v. Smith, 39 Tex., 361; Woolfolk 
vy. Ricketts, 48 Tex., 37; Smith v. Uzzell, 56 Tex., 318. 

’ At the time of the execution of the bond for title by Slavin to 
Thornton, and at the time the latter paid the former for the land, 
Slavin with his family were occupying in the town of Macomb a 
place which he, or he and his wife, owned, which they used as a home. 
This, then, was in Jaw and in fact at that time the homestead of the 
family; and the fact that the land in controversy may have been 
cultivated by the family after they made their home in the town 
could not give them any homestead right in the rural property; for 
the homestead cannot be of a mixed character. Rogers v. Ragland, 
42 Tex., 422. 

It has often been said that the most satisfactory evidence of the 
abandonment of a place once a homestead is the acquisition of an- 
other. Tested by this, the land in question was doubly abandoned 
as a homestead. 

It is contended in this case that a homestead is not abandoned so 
long as a wife, who may have voluntarily removed to another with 
her husband and children, may retain an intention to return to it, 
even though the husband may have no such intention, and may 
have provided another, of which he or the community is the owner, 
equally as valuable, comfortable, and every way desirable as the one 
formerly occupied, and suited to his business. 

In other words, it is contended that the right to determine where 
the home shall be depends on the arbitrary will of a wife. 

Such a proposition finds no sanction in law, and is in opposition 
to those laws of nature which make the husband the natural head 
and protector of the family, whose will, when justly and not capri- 
ciously or fraudulently exercised, to enable him properly to fulfill 
this high trust, ought not to be lightly disregarded. 

The constitution protects to the wife the home of the family; and 
an attempt of the husband fraudulently to abandon it, prompted by 
malice or desire to deprive the wife of a home, would prove futile. 
There is nothing in this case to indicate any such disposition; were 
there, her right to protect herself in a home in such case has been 
recognized by this court in many cases. There cannot be one home- 
stead for the wife and another for the husband, for the law protects 
but one to the entire family. No good reason can be given why, in 
the absence of some wrong by the husband, the determination of 
Where the home shall be shall be left to the wife. We may say of 
the wife as was said by Field, Chief Justice, in Guiod ». Guiod, 14 
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Cal., 507: “She is bound by her marital obligations to live with 
him, and when he changes his place of residence she must accom. 
pany him. There is no “obligation resting upon him to permanently 
occupy the same place; indeed, the highest interests of himself and 
family, their health and maintenance, ‘ane the proper education of 
his children, may require a relinquishment of the homestead.” This 
language, under the facts of the present case, is not too strong; 
cases, however, may arise in which the right of the wife to remain 
in, and to-retain the title to the home in some member of the 
family, would be so sustained as to give full effect to the laws 
which protect the family in their home, even against the will and 
acts of the natural head of the family. 

The court, under the facts of this case, did not err in giving the 
charge complained of, nor in overruling the motion for a new trial, 
and the judgment is affirmed. 


AFFIRMED, 
[Opinion delivered May 30, 18S+4.] 





Int. & G. N. Ry Co. v. Winnetmive Troimermany. 
(Case No. 4943.) 

1, RULEs OF couRT.— Under the rules for the government of proceedings in the 
district court, it is the duty of the clerk to state in the caption of the tran- 
script at what time the court from whose decision the appeal is taken finally 
adjourned. (Rules of District Court, 87.) It is the duty of the clerk to com- 
ply with this plain and imperative rule. 

2. DaMAGES — TITLE — RIGHT OF ACTION.— It was shown that a widow who sued 
a railway company for damage caused by its negligence in burning up rails, 
grass and logs on a place occupied and claimed by her, had resided on the 
place in quiet possession thereof with her husband for eighteen years, and 
for four years after his death and before bringing suit, being undisturbed 
during both periods in her possession and claiming the place as a homestead, 
Held: 

(1) That such possession constituted sufficient title to authorize the plaint- 
iff to maintain the suit for damages to the property, and to recover for her 
own benefit such damage as by proper proof she could show that she sus 
tained through the negligence of the defendant. 

(2) May v. Slade, 24 Tex., 205, and Miller v. Brownson, 50 Tex., 592, re 
ferred to as containing nothing in conflict with the above. 

2. RAILWAY COMPANY — DAMAGES BY FIRE.— When property is destroyed by fire 
along or near a railway track, if it be affirmatively shown that it resulted 
from sparks from the locomotive engine, the burden then rests on the rail 
way company to show that the fire was not caused by its negligence. 

8. Same.—In order to charge the company, when the allagation is that the fire 

was caused from sparks from the engine, the jury must affirmatively find 

that this was true, and that the damage was caused by the negligence of the 
servants or agents of the company. 
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Aprrat from Comal. Tried below before the Hon. T. M. Paschal. 
Wilhelmine Timmermann sued the I. & G. N. R. R. Co, in a 
justice court, upon the following account or statement, which was 
lodged with the justice of the peace, and formed the basis of the 
suit, to wit: 

The Int. & Great Northern R. R. Co.. To Wilhelmine Timmermann, Dr. 

The value of a cedar rail fence, burned by fire from said company’s 
I 4 450.0 o> Hin GA nee e her se 5 6 eies baa es ee bees e ek eee $95 00 
The value of cedar logs, burned by fire from said company’s engine.... 85 00 
The value of pasture grass, burned by tire from said company’s engine.. 15 00 
$195 00 

Judgment against the company for $170. The cause was appealed 
to the district court of Comal county, where the plaintiff again 
recovered a judgment against the company. Appellant assigned 
the following errors: 

1, The court erred in allowing the plaintiff, over defendant’s objec- 
tion, when testifying as a witness, to testify by parol as to the 
ownership of the property. 

2. The court erred in sustaining the plaintiffs objections to the 
admission of certain testimony offered by defendant to show that 
plaintiff was not entitled to recover in her own right the full value 
of the property destroyed. . 

The character of plaintiff's title is shown by the opinion. The 
injury was shown to have resulted from sparks from the engine of 
the defendant. 


J. D. Guinn, for appellant, cited: 6 Pick., 202; My Tex., 205; 
11 Pick., 269; 12 Pick., 120-34; 13 Johns., 286; (¢ ». P., 745-46; 
W. & W. Ct. "App., § 652; 8 Tex. Law Review, 129: i v. v. Hall, 


W. & W. Ct. App., § 857; 10 Tex. Law Review, 157 
PP» 3 ; ’ 
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No briefs for appellee have reached the Reporter. 


West, Assocrate Justicr.—In the caption of this transcript, it 
is not stated, as always should be, when the district court finally 
adjourned (Rules of Dist. Court, No. 87). We have on this account 
had some little difficulty in ascertaining at once whether the state- 
ment of facts was in fact filed within ten days after the adjourn- 
ment of the court, as was required by the order of the judge. 
Courts of justice, as a general rule, judici ially know the time when 
the terms of the different courts of the state commence, where the 
time for their commencement is fixed by statute. They could not, 
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in the nature of things, however, in every instance, know the da 
of the final adjournment of the court. It has been held, by high) 
respectable courts, that while judicial notice will be taken of the 
time fixed for the commencement of the session of a court of 
record, that such like notice cannot be taken of the duration of any 
particular session of such court. See Wharton’s Evidence, yol, ] 
ch. 5, “Judicial Notice.” See, also, vol. 1, Greenleaf on Evidence 
(13th ed.), ch. 2, sec. 6, notes 7 and 8, pp. 8 and 9. 

In this case, however, while the record does not show on what 
day the session of the court ended, it does affirmatively appear from 
the record that it was in session on the 15th day of June, 1883, for 
on that day the order granting time to prepare a statement of facts 
in vacation was entered. As the statement of facts was filed, as q 
matter of fact, in less than ten days after that order was entered, it 
may be said that the record in this case furnishes sufficient evidence 
that the statement of facts was lawfully filed. It therefore becomes 
unnecessary to determine whether we could take ju:licial notice of 
the duration of the sessions of the district courts of the state. All 
necessity for inguiry into this matter would be obviated in every 
case if the clerk of the court, in preparing the record for this court, 
would comply with the plain and imperative rule of the district 
court which requires him, in every instance, to state in the caption 
of the transcript the day when the court ended its session. 

Objection is here urged to the character of title exhibited on the 
trial by appellee. 

The evidence disclosed that appellee and her husband had been 
in quiet and actual possession of the docus in quo for eighteen years 
before this suit was instituted. It also appears that the appellee, 
after the death of her husband, had, for four years before this action 
was brought, been in the undisturbed possession of the property in- 
jured, as her homestead, as a surviving widow and a head of a family, 
It also appeared that all her children acquiesced and consented to it. 
As a matter of fact, without reference to their consent, the surviving 
widow, as the head of a family, is entitled during her life-time to 
the exclusive possession and enjoyment of the homestead. R.8, 
art. 2004; Const. 1876, art. 16, sec. 52. 

This species of possession constitutes in itself a sufficient title for 
her to maintain the present action for damages against this appel 
lant. 

The appellant, no doubt (and the record sufficiently shows this 
fact), enjoyed its right of way over the land, where the damage oc 
curred, by the permission of the appellee or her husband. In such 
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a case as this (and our opinion in this, as it ought to be in all cases, 
js confined to the state of facts disclosed to us by the record) we 
believe the appellee disclosed a sufficient title to maintain this suit 
and to enable her to recover for her own benefit such damages as 
she could, by proper proof, show she sustained through the negli- 
gence of appellant. 

The cases of May v. Slade, 24 Tex., 205, and Miller v. Brownson, 
50 Tex., 592, cited and relied on by appellant, contain nothing at all 
in conflict with the rule laid down in this case. They present an en- 
tirely different state of facts from the case now under consideration. 

The only remaining question to consider is whether the jury 
were authorized under the proof in finding that the injury and 
damage from the fire complained of resulted from the negligence of 
the appellant. 

We have given the question of negligence in this connection 
much attention, and have examined all the authorities and adjudi- 
cated cases in our reach bearing on the question of damage by fire 
resulting from sparks emitted by passing railroad engines. 

Our limited time will not permit us, nor do we deem it necessary 
in this opinion, at this late day, to treat at any great length of this 
question. 

The generai rule may be fairly stated to be, under the present 
state of the authorities, that where the property is destroyed by 
fire along or near the railroad track, if it be affirmatively shown as 
a matter of fact that the fire did actually occur from sparks of fire 
emitted from the locomotive engine, then the burden, after such 
aflirmative proof is made, rests on the railroad company to show 
that there was in fact no negligence on its part in causing the fire. 

The reasons given for requiring such proof as to the want of neg- 
ligence to be made by the company seem to be good. The plaintiff 
cannot, in the nature of things, have access to the locomotive engine 
for the purpose of ascertaining if it is properly constructed and 
operated. 

On the other hand, the agents and employees of the road know 
or are bound to know that the engine is properly equipped to pre- 
vent fire escaping, and they know in every instance whether any 
mechanical contrivances have been employed for that purpose, and 
they also know the character of such contrivances and appliances. 
Persons like the plaintiff, wholly unconnected with the company, 
and who only see the company’s trains as they daily pass over their 
land at a high rate of speed, have no means whatever of informa- 
tion on such subjects. 
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In order to charge the road, the jury must, in every instance, find 
affirmatively that the sparks of fire causing the damage escaped 
from the smoke-stacks of its engines through the negligence of jtg 
servants or agents. 

The burning, the injury, the escape of fire from the company’s 
engine, and the negligence, are all facts required to be alleged and 
proved in every case. But they can be proved, like all other facts, 
by such pertinent evidence as will satisfy a reasonable mind of their 
existence. 

Railroad companies undoubtedly have the legal right to run 
steam-engines on their roads, but they have no right to scatter 
sparks of fire along their track; and when it is found that this ig 
done by them, and the property of others is thereby destroyed, with 
no further explanation as to the cause of such destruction, the jury 
are, under all the circumstances, warranted in inferring that there 
has been some neglect on the part of the railroad company. 

We have been greatly aided in the examination and investigation 
of the law applicable to this case by the able and satisfactory opin- 
ion of the late Judge Ector, who, as presiding judge of the court of 
appeals of this state, had occasion, in the case of H. & T.C. RR, 
Co. v. McDonough, to examine into this question. Lis opinion wil} 
be found well reported in the condensed reports of the decisions of 
that court in civil cases recently published by Judges White and 
Willson of that court. See sections 651-655. See, also, the case of 
Tex. & P. R. R. Co. v. Levi & Bro., 2 Tex. Law Review, p. 50 (Aus. 
tin Term Sup. Ct., 1883 — 59 Tex., 674). See, also, the well con- 
sidered case of the G.,C. & S. F. R. R. Co. v. Holt, 1 Tex. Law 
Rev., p. 199. 

We have also, in this connection, examined many other cases, 
See, also, on this point, Chief Justice Redfield’s views in vol. 1, 
ch. 17, of his work on Railroads, under the head of “ Liability of 
Railroads for Fires by Engines.” 

In this same connection, see, also, Pierce on Railroads, ch, 16, 
under the head of “ Injuries to Property by Fires,” where the sub- 
ject is treated quite fully, and in a very fairand satisfactory manner. 

There is no material error in the judgment of the court below, 
and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 30, 1884.] 
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A. Lorr, Jr., v. Frances Kaiser er At. 


(Case No. 5209.) 


{, ADVANCEMENT — CONSTRUCTION OF DEEDS.— The law presumes property con- 


veyed by deed from the parent to the child for an expressed consideration 
of natural love and affection, to take effect in presenti, to be a gift by way 
of advancement. Like any other deed, its language is conclusively pre- 
sumed, when unambiguous, and in the absence of accident, mistake or 
fraud, to evidence the intention of the grantor. 


9, ACCIDENT — MISTAKE — EVIDENCE.— One who makes such a deed to his 


minor children, knowing at the time its contents and effect, cannot by parol 
evidence show that he intended it to take effect at his death; that he signed 
it with the intention of remaining in possession; and that the only object in 
making it was to protect the property conveyed to the minor grantees 
against the claims of his wife if he should die. Such aclaim of mistake or 
accident in its execution cannot avail. Its execution was not an accident; 
for the accident which will relieve, in such a case, must be an unknown and 
unexpected event occurring externally to the grantor, and of which his 
own agency was not the proximate cause. Nor could it be regarded as a 
mistake, for the mistake which in equity will relieve must be something 
induced by ignorance, misapprehension or misunderstanding of the truth, 
but without negligence, and resulting in injury to him who sets it up. The 
maker of the deed, knowing both its contents and legal effect, cannot, in 
the absence of fraud, avoid its effect by showing by parol that he intended 
it to convey a different estate. 


8, Equity — MIsTaKE.— Equity will relieve when the legal effect of a trans- 


action is misunderstood, if the want of proper understanding of its effect 
was produced by the misleading statements of the other party to the con- 
tract. So here, if the grantor had been induced by the grantees to omit 
from the deed a clause showing that it was to take effect only after his 
death, and that his continued possession, and the parol evidence of the at- 
torney who drew the deed, would have the same effect to protect him in 
possession during his life that the omitted clause would have had, then the 
grantee would not be permitted to take advantage of the grantor’s failure to 
insert the clause. 


4, Equity.— Equity, it seems, will also relieve on the ground of fraud, when 


between parties to a conveyance, absolute in its terms, there was an agree- 
ment that the grantees would hold the property conveyed in trust for the 
grantor during his life,— the fraud consisting in the violated promise. and 
the presumption that but for such promise the grantor would have inserted 
in the deed the substance of the parol agreement. 


5, Equity — DonaTion.— As between a donor and one not sustaining to him any 


fiduciary or confidential relation, equity will not set aside a voluntary deed, 
however improvident its terms may be, if free from the imputation of fraud 
orundue influence, and if ic was freely executed by the donor, with a 
knowledge of all the facts essential to a full and free exercise of his judg- 
ment and will, 


6, CONSTRUCTION OF WRITTEN CONTRACTS.— Whenever a person of sound mind, 





and capable of contracting, deliberately executes an instrument in writing, 


conveying property to another, the language and legal effect of which are 
fully known to him at the time, he must be held to have intended to do 
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what the instrument declares, unless by the fraud of the other party, which 
may consist in a promise by the grantee to do or not to do, to suffer or not 
to suffer, in reference to the grantor, or in reference to the subject matter of 
the contract, something which the grantee afterwards refuses to perform or 
permit, whereby the grantor is induced to omit something from the writing 
which, but for such fraud, would have been inserted. ' 

%. DivorcE — FRAUDULENT CONVEYANCES.— Pending a suit for divorce, the wife, 
when asserting her claim for alimony, is within the meaning of the statuteg 
prohibiting fraudulent conveyances, to be deemed a creditor. Following 
Feigley v. Feigley, 7 Maryland, and other cases cited. 

8. PUBLIC PoLICY — FRAUDULENT CONVEYANCE.— Sound public policy, it seems 
should require that a fraudulent grantor, who conveyed his property beforg 
contracting debts, for the purpose of shielding it from liability to future 
creditors, when in fact the real purpose of the deed, as between the parties, 
was not to divest the grantor of beneficial interest, should not receive the 


aid of the courts of the country against his grantee. 


Arrrat from Bosque. Tried below before the Hon. Jo Abbott, 

Suit in trespass to try title by plaintiffs, Frances C. Kaiser and 
Elizabeth F. Sibley, joined by their husbands, against M. Dicas, J, 
K. Montgomery, G. O. Wood, A. Lott, Jr., and Ida Ellen Lott, the 
latter being a minor, for the recovery of two tracts of land in Bosque 
county, for partition of the same between the plaintiffs Frances (, 
Kaiser, Elizabeth F. Sibley and the minor defendant Ida E. Lott, and 
for the recovery of rents against the defendants except the minor, 
The petition alleged that the defendant A. Lott, Jr., by deed dated 
1st July, 1871, conveyed these lands to Frances C. Lott, Elizabeth 
Lott and Ida E. Lott, and afterwards had the same recorded. 

The defendant A. Lott, Jr., filed his answer, which contained 
general demurrer, general denial, plea of not guilty, and special 
answer, in substance, that: Ist. The deed was not executed on the 
Ist day of July, 1871, the date it bears, but in September, 1871. 
2d. That it was not made for the purpose and consideration stated 
therein, but upon the express understanding and trust that it should 
not operate to disseize the grantor of the possession and control of 
the property during his life, but on the contrary was only intended 
to take effect at the death of said A. Lott, Jr., and that at the death 
of said A. Lott, Jr., all said land and other property mentioned in 
the instrument should go to and become the property of the said 
Frances, Elizabeth and Ida E. Lott, who were his children; that the in- 
strument was intended to be and was testamentary in its character. 
The answer set forth fully the circumstances’ under which the in- 
strument was executed and a copy of the deed was made a part of 
the answer. 

‘ The deed purports to convey the lands sued for; also various arte 
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cles of personal property. The consideration is natural love and 
affection, and the instrument is in the ordinary form of a deed of 

ift. The defendant Ida E. Lott, by her guardian ad litem, Rf. E. 
Murrell, pleaded substantially as the plaintiffs, and prayed for the 
same relief as against the other defendants. The cause was tried 
before the judge without a jury, and resulted in a judgment in favor 
of the plaintiffs Frances C. Kaiser, Elizabeth F. Sibley and the minor 
defendant Ida E. Lott, for the recovery of the lands sued for, against 
the ‘other defendants, and for costs; also a decree for partition divid- 
ing equally the lands between the plaintiffs and the defendant Ida 
E. Lott, appointing commissioners, etc. From this judgment the 
defendant A. Lott, Jr., appealed. 

The first assignment of error was as follows: “ The court erred in 
holding, as stated in his conclusions of law and fact: 1st. The evi- 
dence leads me to conclude that the deed from A. Lott, Jr., to his 
daughters was not donatio causa mortis. It was not because of the 
perils that surrounded him at the time of its execution, but to de- 
feat any claim or supposed claim that his second wife, M. E. Lott, 
might assert in and to his property.” 

The second assignment of error was as follows: “The court 
erred in holding that A. Lott, Jr., intended to defeat any claim 
which his second wife, M. E. Lott, might have on his property dur- 
ing his life, but should have held that the deed was intended to pro- 
tect his minor children of tender age at his death and in that event; 
and that the bad feelings existing between Lott and his wife made 
it necessary for him to protect his children in the event of his death, 
by making the deed, and because the proof shows that no estate in 
fact vested or was intended to be vested in Lott’s daughters until 
his death.” 

The eighth assignment of error was as follows: “The court 
erred in holding that a present estate was conveyed by the said deed, 
and that the effect of the evidence in this case is not to defeat or 
destroy the legal title nor to establish that the deed was to operate 
as a testamentary devise.” 


De Berry & Smith, for appellants, cited: Reeves v. Bass, 39 Tex. 

Y b) b] ’ 
631; Mead v. Randolph, 8 Tex., 196; 3 Tex., 1; 5 Tex., 93; 21 Tex., 
245; 25 Tex., 403; 1 Story’s Eq. Jur., 155; Jarman on Wills, vol. 1, 
pp. 43-45, and p. 46, note 17, at bottom of page. 


Oaiis & English, for appellees, cited: Tart v. Rust, 46 Tex., 556; 3 
Wait’s Actions and Defenses, p. 495; Porser v. Tyler, 1 McCord 
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(S. C.) Ch., 18; Murry v. N. Y. L. & W. R’y Co., Sup. Ct. Pa.. 3 
Wait’s Actions and Defenses, p. 502; Meach v. Meach, 24 Vt 
~ . rm » . . . ‘ ‘ - 7 
591; Hill on Trustees, 59; Jenkins v. Eldridge, 3 Story, 182; Lands 
v. Jeffries, 5 Randolph, 211; Union Mutual Insurance Co. v. Cam 
bell, 35 Am. Rep., 166; 95 Ill., 267; Ferguson v. Ferguson, 27 Tex, 
339; Faulk v. Faulk, 23 Tex., 654. 


Srarton, Associate Justice.— The deed by which A. Lott, Jr, 
conveyed the two tracts of land in controversy to his daughters, 
Frances, Elizabeth and Ida, purports to have been made in consider. 
ation of the natural love and affection borne to them by their 
father, the grantor; in terms it is absolute, purports to convey én 
presenti, and contains no reservation or exception whatever. 

The law presumes a deed made upon such a consideration, and 
purporting to bea gift by a father to his children, to be an advance. 
ment. 

The deed is conclusively presumed, in the absence of accident, mis. 
take or fraud, to use language which, when unambiguous, truly evi- 
dences the intention of the grantor. 

The evidence renders it certain that the instrument does not fail 
truly to reflect the intention of the grantor at the time he executed 
and had it recorded, by reason of any accident or mistake of fact, 
by which he was influenced to use the language in which it is writ- 
ten, or by which he was prevented from using therein language 
which would have evidenced an intention which he now seeks to 
show existed. 

He knew the legal effect of the language contained in the instru. 
ment before he executed it, if there is any faith to be placed in 
his own testimony or in the testimony of the attorney who drew it, 
or of the other person who was present at the time of its execution. 

To control the legal effect of the instrument, however, he relied 
on his continued possession of the property which he conveyed to 
his minor children, and upon the parol evidence of a secret intention 
which he expected to produce should the grantees at any time assert 
rights under it, such as by the clear import of its language it con- 
ferred upon them. 

The instrument was not executed through accident. The word 
“accident,” as used as a ground for the exercise of equity jurisdic 
tion, is thus defined by a distinguished elementary writer: “ Accident 
is an unforeseen and unexpected event, occurring externally to the 
party affected by it, and of which his own agency is not the prom 
‘mate cause, whereby, contrary to his own intention and wish, he 
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Joses some legal right or becomes subject to some legal liability, 
and another acquires a corresponding legal right, which it would be 
a violation of good conscience for the latter person, under the circum- 
stances, to retain. If the party’s own agency is the proximate 
cause of the event, it is a mistake rather than an accident.” 2 Pom- 
eroy’s Equity, 823. Tested by this definition, which is sufficiently 
accurate, the instrument was not executed through accident; for 
the very thing which has occurred, ¢. ¢., the assertion of title under 
the deed, was foreseen and could not in a legal sense have been 
unexpected; the execution of the deed, which was solely the act 
of its maker, was the proximate cause, the creation of the right 
which the grantees now assert. 

The same author thus defines the word “mistake:” “ Mistake, 
therefore, within the meaning of equity, and as the occasion of 
jurisdiction, is an erroneous mental condition, conception or con- 
viction, induced by ignorance, misapprehension or misunderstanding 
of the truth, but without negligence, and resulting in some act or 
omission done or suffered erronously by one or both the parties to 
a transaction, but without its erroneous character being intended 
or known at the time.” 2 Pomeroy’s Equity, 839. 

Tested by this definition there was no mistake. The maker of 
the deed knew its contents at the time he executed it, and he also 
knew the legal effect of the language which it contained; and if in 
either of these respects it was erroneous, in that it did not truly 
express the intention of the maker, that was known to him before 
he executed it; and the failure to insert such words in the instru- 
ment as would make it express truly the intention of its maker, 
when knowledge was brought home to him, that, as written, it did 
not do so, was negligence which takes from the transaction the 
element of mistake, either of law or fact. 

It is not pretended that there was any actual fraud practiced on 
the grantor by the grantees, or by any one acting in their behalf in 
procuring the deed to be made; at the time it was executed all the 
grantees were minors of tender age. 

Is there anything in the facts proved tending to show in the 
grantees such conduct as is termed in the books “constructive 
fraud?” The circumstances, condition or relation of the parties 
Were not such as to raise a presumption of such fraud. Nothing is 
more common or natural than for a father to bestow gifts upon his 
children. 

There was nothing in the nature of the things conveyed, nor in the 
instrument itself, indicating, as between the parties to it, any thing 
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reprehensible in morals or in law; the conveyance purports to be on 
good consideration, which, as between the parties to it, is the only 
consideration which would, in the nature of the transaction, be 
expected; it was not made in contravention of any statute, publig 
policy or good morals, so far as appears from the instrument itself 
considered in relation to the parties to it; and if the object of the 
grantor was to put the property beyond the reach of third persong 
not parties to the transaction, who as creditors had the right to sub. 
ject it to their claims, then be the transaction ever so fraudulent, the 
grantor, as against the grantees, could not assert its invalidity, 

There was then neither accident, mistake nor fraud in the trans. 
action which would enable the grantor to engraft upon the instrg. 
ment by parol evidence terms not found in the language of the 
instrument itself. 

The grantor knew that the deed conveyed the property named in 
it to his children 7m presenti and absolutely; talked of that fact with 
the attorney whom he employed to write it, and was confirmed by 
him in the construction which he himself put upon it, and after this 
he executed it, relying upon parol evidence at some future time to 
change the legal effect of the deed; relying upon such evidence not 
simply to retain an estate for life in the property, but actually to 
destroy that title which the deed in terms conveyed to his children, 

If it be said that the mistake of the grantor and of his legal ad- 
viser was one of law, and we do not intend to enter into the ques 
tion of the sufficiency of such a mistake to avoid a contract, then 
we may reply, as was replied in Irnham »v. Child, 1 Brown’s Chancery, 
85: “Here there was no intention that the agreement (the intention 
not expressed) should make any part of the instrument. The thing 
insisted upon could not hold a moment, except as matter dehors the 
deed, and on a separate head of equity. Here a large annuity is 
sold for rather asmall price, not for the natural sum; the agreement, 
they say, was that it should be redeemable; . . . it was agreed 
by beth parties not to introduce the clause, but it was to stand on 
parol evidence. Then it results as a question whether I can admit 
the evidence. . . . It is necessary to see the statement of the 
bill; if it states that it was agreed that it should not be inserted, 
they cannot read it; but if it is stated that it was intended to be 
inserted but was suppressed by fraud, I cannot refuse to hear eve 
dence read to establish the ruleof equity. They are at liberty to 
read evidence to prove such a fraud as will make a ground of 


> 


equity.” To the same effect is the case of Portmore v. Morris, 2 
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Brown’s Chancery, 219; Hunt v. Rousmaniere, 1 Peters, 17. In 
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commenting on the case of Irnham v. Child, Lord Eldon said: 
«Lord Irnham v. Child went upon an indisputably clear principle; 
that the parties did not mean to insert in the agreement a provision 
for redemption, because they were all of one mind that it would be 
usurious; and they desired the court not to do what they intended, 
for the insertion of that provision was directly contrary to their 
intention, but they desired to be putin the same situation as if they 
had been better informed and consequently had a contrary intention. 
The answer is, they admit it was not to be in the deed; and why 
was the court to insert it; where two risks had occurred to the 
parties, the danger of usury and the danger of trusting to the honor 
of the party?” 

There is no doubt that relief in equity will be granted when the 
legal effect of a transaction is misapprehended, if such @isappre- 
hension be induced or brought about by misleading statements or 
acts of the other contracting party; for a court of equity will not 
permit a person to take advantage of another’s ignorance or mistake, 
even of law, if such person knew of the misapprehension at the 
time of the contract and did not correct it; for to make the contract 
under such circumstances would be fraudulent. 

If, in a case like this, the grantees, at the time of making the con- 
tract, had informed the grantor, or had induced him to believe, that 
it was not necessary to insert in the deed a clause showing that it 
was not to take effect so as to deprive him of the use of the prop- 
erty during his life, and that his possession and the parol evidence 
of the attorney who wrote the deed would have the same effect as 
such a clause in the deed, then they would certainly not be per- 
mitted to take advantage of the grantor’s failure to insert in the 
deed what he would have inserted but for the misconception in- 
duced by them, or known by them to exist, and not by them cor- 
rected. 

The same result would seem to follow if, between parties to a 
conveyance absolute in terms, there was an agreement that the 
grantees would hold the property conveyed im trust for the grantor 
during his life. Reeves v. Bass, 39 Tex., 631. This proposition, 
however, must, if correct, rest upon the ground of fraud, and the 
probability that but for the promise the grantor would have inserted 
in the writing the substance of the parol agreement or promise. The 
grantees were minors of tender age, and in no way influenced the 
terms of the instrument, nor promised to recognize in the grantor 
an estate or interest in the land which it conveyed to themselves, 
such as he would have retained if words had been inserted in it 
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such as would evidence the intention which he now alleges existed, 
Being minors they could not create a trust by contract. 

No resulting or other trust could arise from the consideration nop 
from the language of the instrument; from any agreement or rela. 
tionship between the parties, nor from the subject matter; and it jg 
certainly true, that, as between a donor and one not sustaining to 
him any fiduciary or confidential relation, equity will not set aside 
a voluntary deed, however improvident it may be, if free from the 
imputation of fraud, surprise and undue influence, and freely exe. 
cuted by the donor with a knowledge of all facts essential to the 
free and full exercise of his own judgment and will. In this cage 
the appellees are not seeking relief in equity, but are asserling a 
clear legal right. 

The egurts of this state have gone as far, perhaps, as any others 
in permitting the introduction of parol evidence to control the oper. 
ation of language used by parties in written instruments, in actions 
between themselves; and in this case, all the evidence which the 
appellant could bring, to show what his secret intention was, was 
admitted, and upon that evidence, if we exclude from our consider. 
ation the finding of the court as to the fraudulent intent of the 
grantor in making the deed, we are of the opinion that the judg. 
ment ought to be affirmed. 

For we are of the opinion that in every case in which a person of 
sound mind and capable to contract deliberately executes an instro- 
ment in writing conveying property to another, the language and 
legal effect of which are fully known to him at the time, he must 
be held to have intended to do just what the instrument declares; 
unless by the fraud of the other party, which may consist in a 
promise by the grantee to do or not to do, to suffer or not to suffer, 
in reference to the granior, or in reference to the subject matter of 
the contract, something which the grantee subsequently refuses to 
perform or permit, whereby the grantor is induced to omit some 
thing from the writing, which, bat for such fraud, would have been 
inserted. 

Any other rule would practically destroy the value of the written 
evidence of the intention of the parties, which they for that express 
purpose have made; and in reference to the conveyance of lands 
would practically repeal the statute of frauds. 

It appears, however, that the appellant married a second wife on 
August 9, 1871, with whom he lived until the 19th of the same 
month, at which time they separated, and on the 13th of September 
following a suit for divorce was instituted, which was pending on 
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the day the deed to his daughters was executed; the deed, however, 
bore a date anterior to that marriage. In the divorce suit, the wife 
was asserting a claim for alimony at the time the deed was made, 
and the suit resulted in a divorce, which the parties afterwards 
avoided by a subsequent marriage. 

Jt also appears that although, at the time the deed was executed, 
the appellant was solvent, he subsequently became much embar- 
rassed with debts, and that, while so, he repeatedly set up the title 
in his children through the deed in question, and thereby protected 
the property conve ved from his creditors. 

The court found that the deed was made with no other intent 
than to avoid such claims as the wife of the appellant Had upon 
him at the time. This finding is fully sustained by the evidence. 

The court also found that the assertion of title in the appellant’s 
children to the land through the deed, to protect it from sale by 
his creditors, was equivalent to the making of a deed to hinder, 
delay and defraud creditors, if the deed, when originally executed, 
was not effective to convey title to the children. 

It seems to be well settled, that, pending a divorce suit, a wife 
asserting a just claim for alimony is, within the meaning of statutes 
prohibiting fraudulent conveyances, to be deemed a creditor. Feig- 
ley v. Feigley, 7 Md., 538; Claygett v. Gibson, 3 Cranch (C. C.), 
359; Boils v. Boils, 1 Cold., 285; Morrison v. Morrison, 49 N. H., 
69; Turner v. Turner, 44 Ala., 438; Brooks v». Caughran, 3 Head, 
465; Bonslough v. Bonslough, 68 Pa. St., 495; Frakes v. Brown, 
2 Blaekf., 295. 

This being true, while the deed was fraudulent as to the wife, it 
was binding upon the grantor, if its real purpose was to shield the 
property from the just claims of the wife by placing the apparent 
title in the children, while, as between them and their father, by 
him it was intended to be operative only at his death. 

There is also much force in the proposition that one who, against 
his creditors, sets up a deed made before they became creditors, for 
the purpose of preventing the property thereby conveyed from 
being subjected to their debts, if in fact the deed was not, as be- 
tweea the parties to it, intended to divest the maker of his beneficial 
interest in the property conveyed, ought not to be heard, as between 
him and the grantee, to deny the validity of the conveyance, any 
more than if the deed had been really executed to hinder, delay 
and defraud creditors existing at the time the conveyance was made. 

In the one case, as in the other, the deed is interposed for an un- 
lawful purpose, and when so interposed it would seem that public 
VoL. LXI— 43 
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policy, as well as the statute, would require that the courts Should 
refuse relief to the fraudulent grantor, if asked against the grantee, 
if they were in pari delicto. 

There is no error in the judgment, and it is affirmed. 


Arrinuep, 
[Opinion dclivered May 30, 1884.] 





Josrru Tyrer v. J. W. Davis er AL. 
(Case No. 5161.) 


1, TRESPASS TO TRY TITLE—LANDLORD AND TENANT.— While the action of 
trespass to try title in Texas is a form of procedure in which most of the 
forms and fictions of the action are abolished, yet most of the principles ap- 
plicable to ejectment are retained; among others, that a tenant cannot deny 
the title of his landlord, is one; and to recover in trespass to try title, it ig 
only necessary for the plaintiff to prove that the defendant is a tenant hold 
ing over without authority from his landlord. 

2. SamMe.— The fact that the tenant originally entered without recognizing his 
tenancy, and afterwards attorns to the landlord, does not vary the rule; he 
is estopped by his recognition of his tenancy, no matter how he first went 
into possession, except in a case of mistake, or of fraud or misrepresenta- 
tion on the part of the landlord. 


Arrreat from Llano. Tried below before the Ion. John ¢. 
Townes. 

Suit in trespass to try title and for damages, instituted by appel- 
lees against appellant in district court of Llano county, for three 
hundred and twenty acres of land. Answer by general demurrer 
and plea of “not guilty.” Judgment for plaintiffs for possession of 
land in controversy, $10 damages and costs of suit. 

The assignment relied on was as follows: “The court erred in 
its first finding of the law, in holding that, in an action of trespass 
to try title, the plaintiff makes out a prima facie right to recover 
by proving that the defendant has attorned to him as his tenant, 
and held possession under him, and is holding over against his com 
sent, because in this case the facts found by the court showed that 
the plaintiffs had no title to the land, and that defendant did not 
derive possession from or through the plaintiffs, but was in posses 
sion prior to his attornment, and that the time of his tenancy was 
at an end.” 
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W. 7. Dalrymple, for appellant, cited: Stroud o. Springfield, 28 
Tex., 671; Burleson v. Burleson, 28 Tex., 412; 8 Tex., 443; 10 Tex., 
503; Finding of Facts, Trusts, 6, 9, 10, 20 and 21; 1 Washburn on 
Real Prop. (4th ed.), top page 565, side page 362; Tewksbury v. 
Magraff, 33 Cal., 237; Franklin v. Merida, 35 Cal., 558; Clee v. Sea- 
man, 21 Mich., 297; Clarridge v. McKenzie, 4 M. & G., 154, 155; 
Gallagher v. Bennett,.88 Tex., 292; Alexander v. Gilliam, 39 Tex., 
932: Christie v. Scott, 14 How., 292; 20 Curtis, 185; 2 Greenleaf on 
Ey., sec. 615; Cornish v. Scovell, 1 Mann, & Ryl., 703; 1 Washburn 
on Real Prop., p. 558 (4th ed.), side page 358; Steele v. Putney, 15 
Me, 827; Doe ov. Foster, 3 C. B., 215; Chitty on Contracts, p. 99 
Gide); Willison ». Watkins, 3 Pet., 47; Love v. Barber, 17 Tex., 312; 
1 Greenles.f on Evidence, sec. 204 and note. 


No briefs for appellee on file, 


Wir, Curr Jestice.— This suit was brought for the recovery 
of a tract of Jand in Llano county, the appellees being plaintiffs and 
the appellant defendant in the court below. The defendant having 
pleaded “not guilty,” the cause was submitted to the judge without 
a jury, and judgment rendered in favor of the plaintiffs for a re- 
covery of the land and $10 damages and costs of suit. From that 
jadgment an appeal has been taken to this court. 

What purports to be a statement of facts seems to have been made 
up, signed and approved within ten days after final adjournment of 
the term of court at which the cause was tried, in pursuance of an 
order duly entered, but it was not filed until twelve days after the 
adjournment. It cannot, therefore, b2 considered in rendering our de- 
cision in the cause. The judge, however, placed upon record in due 
time his conclusions of law and fact, the latter of which are not dis- 
puted, and must be regarded as the fair and reasonable result of 
the proof adduced in the cause. It may be proper to add, that, upon 
an examination of the paper purporting to be a statement of facts, 
we find that the judge's conclusions of fact are fully authorized by 
the statement, or rather that they, if anything, are more favorable to 
the appellant than it was necessary to make them under the evi- 
dence. The appellant has not, therefore, lost anything by the 
exclusion of the statement of facts. 

In this suit the landlord seeks to recover from his tenant, who is 
holding over after the expiration of the lease, and refuses to sur 
render possession. To sustain his action he has introduced no other 
proof except the lease and the value of the use and occupation. 
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It seems, from the judge’s conclusions, that the tenant originally ep. 
tered upon the land as a naked trespasser; afterwards under a eon. 
tract to purchase it from the appellees, and subsequently canceled 
this contract and agreed to occupy the land as a tenant and Not as 
a purchaser. Under this state of case it is contended by the appgl. 
Jant that it was incumbent upon the plaintiffs below, he haying 
pleaded “not guilty,” to show a good title to the land or fajj i 
the suit. 

That, as a general rule, a tenant cannot dispute his landlord’s title 
is well established and universally admitted, and neither citation 
of authority, nor discussion of the principle upon which it rests, ig at 
all necessary, since it has been recognized at law for so great a length 
of time. It is applied as wellin suits for rent as in those for the 
recovery of possession. In theaction of ejectment it has always 
been held sufficient for a landlord, who is suing his tenant, to pro. 
duce his lease, and that estoppel closes the mouth of the defendant 
to call his title in question. Jackson v. M’Leod, 12 Johns., 189. 
Our action of trespass to try title, whilst it abolishes the forms and 
fictions of ejectment, preserves most of its substantial principles, 
and this amongst others. Whilst the plaintiff must go back to the 
government or to a common source In other cases, vet as to one 
estopped to deny his title, it isenough that he establishes the facts 
upon which the estoppel is supported. 

The rule that a tenant cannot dispute his landlord’s title is not 
denied by the appellant as a general principle, but he claims that 
the present case comes within one of its exceptions. Like all gen 
eral rules it has its exceptions, but we do not think that this case 
falls within either of them. It is contended that where the tenant 
is not let in originally by the landlord, but, being already in posses 
sion, afterwards attorns to nim, the reason of the rule has ceased, 
and the tenant may retain possession and dispute the lessor’s title. 

In behalf of this doctrine it is said that the general rule rests 
upon the reason that, if we allow the lessee to retain possession and 
dispute the landlord’s title, a wrong is wrought against the landlord 
in depriving him of the advantage of a possession with which he 
would not have parted but for the promise of the tenant that he 
would hold it in his place and stead. But, as in case of an attorm- 
ment by a party in possession to a lessor who is out, the latter has 
parted with nothing and the former gained‘nothing, the reason of 
the rule has ceased and the rule itself cannot be supported. 

This view is supported by some very high authority, though de 
cidedly against the majority of decisions, and against the opinion of 
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eminent text writers. See Franklin v. Merida, 35 Cal., 567; Tewks- 
bury v. Magraff, 33 al., 237; Bigelow on Estoppel, 410 et seg. and 
notes and authorities cited; Taylor on Landlord and Tenant, § 707; 
Smith on L. and T., 320. 

It is generally held that a tenant in such case can dispute the 
title only in case of mistake, or of fraud or misrepresentation on 
the part of the lessor. Id.; Big. on Estop., 399 et seg. 

But the courts in which the above is maintained as an exception, 
at the same time hold that proof of the lease by the landlord makes 
outa prima facie case for him, and that the burden then rests upon 
the tenant to show an outstanding title with which he is connected. 

The plaintiff is not required to show in the first instance a good 
title in himself, and the defendant cannot succeed by reason of an 
outstanding title with which he has no connection. Franklin v. 
Merida, supra; Peralta v. Ginochio, 47 Cal., 459; Holloway v. Gal- 
liac, id., 476. 

The findings of the judge show that the defendant proved no out- 
standing title with which he was connected, and, if the statement of 
facts could be looked to, it would be found that he proved no out- 
standing title at all. 

It becomes unnecessary for us, therefore, to pass upon the question 
of the right of a naked trespasser or other occupant attorning to 
another party to dispute the title of his lessor. He cannot do so, 
under any of the authorities, without showing some title or right of 
possession in himself, derived from a source other than the lease of 
the party whose title he is disputing. No such right was shown in 
the present case, and the judge did not err in his conclusion of law 
that the plaintiffs were entitled to recover upon proof of their lease 
tothe defendants. There is no error in the judgment and it is 
affirmed. 

AFFIRMED. 

[Opinion delivered May 30, 1884.] 





Isaac B. Wess v. Z. T. Horr. 
(Case No. 934.) 


1, CERTIFICATE OF ACKNOWLEDGMENT.— See statement of ease for a certificate 
of acknowledgment attached to a deed, held sufficient under art. 4308, Re- 
vised Statutes. 

2. Same.— It is not necessary that such a certificate of acknowledgment should 

be dated. The law will presume that the recording officer did his duty 
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in registering it, and made a record of the time when it was fileg for 
record, 


3. SAME.— While the usual formula adopted by notaries, viz.: ‘Given under m 
hand and seal of office,” etc., when the seal is made to attest an official 4 
should be used, the validity of a notary’s certificate of acknow ledgment wil 
not be affected by his failure to do so, when he has appended in fact hig 
official seal, and signed his name officially to the instrument. 


Aprreat from Ilill. Tried below before the Ilon. Jo Abbott, 

This was an action of trespass to try title by appellant against 
appellee to recover a tract of land in Ilill county. 

The defendant answered by a general demurrer, general denial, 
and plea of not guilty. 

Trial before the judge without a jury. Judgment for defendant, 

When the plaintiff produced his chain of title, the last link wasaq 
deed from F. M. Good to Isaac B. Webb, dated May 21, 1850, and 
recorded in ITitl county August 31, 1883. The defendant oo 
to this deed for alleged defect in the certificate of acknow ledyment, 
and for its being w ithout date. The certificate was written on the 
same paper as the deed, and was in words and figures as follows: 
“Tue Stare or Trexas— County of Grayson. 

“ Before me, J. M. Givens, notary public for said county, per. 
sonally came F. M. Good, to me well known, and acknowledged he 
signed and delivered the foregoing deed for the consideration and 
purposes therein stated. 

(Signed) “J. M. Givens, 
“Notary Public, Grayson Co., Texas,” 

The proper seal for notaries public of Grayson count) y, Texas Was 
attached to the certificate. 

The court sustained the objections and excluded the deed, and 
plaintiff excepted. 4 

The motion for new trial was placed upon the ground of surprise 
at the ruling of the court in excluding the deed, and to enable 
plaintiff to supply the defect in the ac snow ledgment by the next term. 

The assignments of error presented two points: Ist. The exclu- 
sion of the deed. 2d. Overruling the motion for new trial. 


A. P. MeKinnon, for appellant. 

No briefs on file for appellee. 

Decany, J. Com. Ape.— Our opinion is that the court erred in 
rejecting the deed from Good to the plaintiff. The authentication 


was a substantial compliance with the statute. The notary attests 
the appearance before him of the maker, who was well knowa 
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him; also his acknowledgment that he had executed the deed for 
the purposes and consideration therein set forth. This is written 
upon the deed itself. Ile then signs the certificate oflicially, and 
affixes the appropriate notarial seal. This is what the statute 
requires. R. S., 4308. 

Bat it is objected that he did not annex the date. A date is not 
necessary to the validity even of a deed. If a deed have no date or 
an impossible date, as the 30th of February, it will take effect from 
the date of the delivery. 2 Bl. Com., 307; 1 Steph. Com., p. 459. 

The precise date when the instrument is filed for record may be 
a matter of the utmost moment, and hence the statute carefully 

rovides that the record shall show this. RB. §., 4297, 4298. 

In recording this deed we must take it fer granted that the 
recording officer did his duty in that respect. 

But it is objected that the notary did not add the words, “Given 
under my hand and seal of office,” etc. These venerable words 
ought, no doubt, to be used by all notaries, especially as they have 
been adopted into the form given by the statute (R. S., 4312); but 
we do not think that their presence or their absence will affect the 
validity of the instrument. 

When the notary has appended his official signature and seal to 
the certificate, the seal gives authority to the document as well as 
tothe signature. And it will add no weight whatever for him to 
append the words, “ this is my seal,” “ this is my signature,” or any 
equivalent words. 

Our opinion is that the judgment should be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 

{Opinion adopted Jwne 3, 1884.} 





Saunpers & Wortry v. Dartrwett & Cnammrns. 
(Case No. 4835.) 


1, STATUTE CONSTRUED — VENDOR'S LIEN.— A deed executed and recorded prop- 

erly, in 1878, conveyed on its face the fee in the land, and acknowledged 
full payment of the purchase money. Purchase money notes were, how- 
ever, given by the purchaser for the land, bearing the same date with the 
deed, which notes recited that they were given for land (held to be the same 
conveyed by the deed), and which expressly retained on their face a lien on 
the land described therein for their payment. These notes were properly 
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acknowledged by the purchaser and recorded at the same time the deed was 
recorded, Held: 

(1) Such notes must be deemed “written contracts in relation to lands,” 
within the meaning of art. 4989, Pasch. Dig., and their registration was 
notice to all subsequent purchasers of the existence of the lien on the land 
for unpaid purchase money. 

(2) In this connection Henderson v, Pilgrim, 22 Tex., 476; Peterson » 
Lowry, 48 Tex., 408; and Miller v. Alexander, 8 T 44, cited ona 
reviewed. 


(3) The descriptions of the land contained in the notes and in the deed ° 


were not identical (for which see opinion), but when they were so nearly go 
as to put a prudent man desiring to purchase on inquiry, which, being prose- 
cuted, would have led to a knowledge that the deed and notes formed part 
of one transaction, such subsequent purchaser will be charged with notice 
of the lien reserved. 

(4) The decisions in Taylor v. Harrison, 47 Tex., 457, and McLouth v, Hurt, 
51 Tex., 120, referred to as not being in conflict with this opinion, 


Apprat from Coryell. Tried below before the Hon. T. L. Nugent, 

The following portion of the lengthy statement adopted by the 
commission of appeals will sufficiently present the case: 

Hartwell & Chambers filed their first amended original petition 
November 29, 1881, in the district court of Coryell county, wherein 
they complained of J. H. Chrisman, J. R. Saunders and Benjamin 
Worley, alleging that J. Il. Chrisman executed to one P. N. Harris 
his promissory note for $500, payable to P. N. Harris or bearer, 
bearing date the 30th of November, 1578, and falling due three 
months after date, with interest, etc.; that to secure its payment 
Chrisman, on same day, executed, duly acknowledged*and de- 


livered to P. Sg te a mortgage, whereby he granted, bargained 
and sold to > Harris all that tract or parcel of land lying and 


situated in ¢ dart county on the Still House Branch, about three 
hundred yards north of the public square, in the town of Gates- 
ville, and more particularly described as being a part of a fifteen and 
thirty-one one-hundredth acre survey, and sold by I. G. Grant to 
I’. H. Lutterloh, beginning seventy varas S. 32 W. a S. W. 
corner of a fifty acre survey sold by R. G. Grant to F. LH. Lutter 
loh, a rock for corner, thence N. 30 W. 75 varas to i center of 
Still House Branch, ete., describing particularly ; that the mortgage 
was conditioned that if Chrisman paid off the note, then the mort 
gage should become null and void; that the mortgage was recorded 
mn “~y office of the county clerk on the 22d of* January, 1579; that 
P. N. Harris, on the 29th of January, 1879, for a valuable consid- 
eration, did assign and deliver to Hartwell & Chambers the prom 
issory note; that Chrisman has not paid the note nor any part 
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thereof, etc. The plaintiffs said that before the mortgage was re- 
corded, to wit, on the 16th of December, 1878, Chrisman, for au 
valuable consideration, by his deed in writing, sold to J. R. Saun- 
ders the foregoing described pees and that notwithstanding 
said sale of said Chrisman to a saunders took place before the 
mortgage of Chrisman to P. N. Harris was recorded, yet that Saun- 
ders had actual notice that = mortgage existed and was in no wise 
paid off or released; that long after the mortgage was recorded, 
J. R. Saunders, for a valuable consideration, on the 10th of Septem- 
ber, 1879, by his deed in writing, conveyed the premises to Benja- 
min Worley, and that said Saunders still holds a lien on and interest 
in the premises, of the particular nature of which they are not 
advised. , 

The plaintiffs prayed that the defendants, Saunders and Worley, 
who were by this amendment made new parties to this suit, be cited 
to answer, and that plaintiffs have judgment against said Chrisman 
for their debt, interest and costs of suit, and that the mortgaged 
premises might be decreed to be sold, the moneys arising therefrom 
be applied to the satisfaction of plaintiffs’ debt, and that they have 
such further relief as might be just and equitable. 

The answer of J. I. Saunders and Benjamin Worley, filed April 
11, 1882, contained: 

Ist. A general demurrer. 

2d. A general denial. 

od. J. It. Saunders and Benjamin Worley specially answered that 
said Saunders did, on the 27th of February, 1878, convey the said 
three acres of land, described by field notes therein and in the peti- 
tion, to J. Il. Chrisman, in consideration of three promissory notes, 
each $558.331, duly made and delivered by him, Chrisman, to said 
Saunders and Kinsey, and that in each of the notes there was con- 
tained the acknowledgment of said Chrisman that the notes were 
given in part payment for said three acres of land, and in each the 
vendor’s lien was expressly retained on said three acres of land to 
secure its payment. Said Saunders and Worley represented that 
the deed and noies, although written on separate sheets of paper, 
were but one transaction; that they were all signed and delivered at 
the same time, and were duly acknowledged and filed for record 
and recorded at the same date; that two of said notes fell due in 
twelve months, and the third in eighteen months after date; that 
said Chrisman never paid the three notes or any part thereof, and 
being unable to pay, Saunders returned to him, at his instance, the 
three notes, and Chrisman in consideration thereof reconveyed unto 
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Saunders the said land by a deed dated Decembor 16, 1878, which 
was duly acknowledged and afterwards filed for record, and re. 
corded on January 3, 1879, on the proper records of the county; 
that P. N. Harris, who, on the 30th of November, 1878, got Chris. 
man’s note for $500 and a mortgage on the three acres of land to 
secure the same, and not filed for record until January 23, 1879, ac. 
quired the same without prejudice to Saunders’ prior equity and 
security, ete. J. It. Saunders expressly denied that he had any 
notice, actual or constructive, of the existence of the mortgage 
until the same was recorded, and at that date he held Chrisman’s 
deed for the three acres of land which had been previously duly 
filed for record and recorded in the proper oflice of said county, 

Other lengthy pleas were filed, contained in the statement adopted 
by the commission of appeals, not necessary to notice. 


Battie & Battle and White & Stone, for appellants, cited: R.§,. 
art. 4331; Throckmorton v. Price, 28 Tex., 605; Vaughan », Greer, 
38 Tex., 530; McKilvain v. Allen, Tex. Law Rev., vol. 1, No. 6, p. 87; 
11 Tex., 597. 

That the mortgagee had no notice of the previous lien, they 
cited: Spurlock v. Sullivan, 36 Tex., 511; Pickett v. Barron, 94 
Barb. (N. Y.), 505; Schumpert v. Dillard, 55 Miss., 348; Jones on 
Mortgages (2. ed.), sec. 458. 


&. I. Dufie and Clark & Dyer, for appellee, cited: McLouth », 
Hurt, 51 Tex., 120; Burnham v. Chandler, 15 Tex., 443; Johnson 
vw. Brown, 25 Tex. Sup., 126; Ayres v. Duprey, 27 Tex., 606, and 
Orme v. Roberts, 33 Tex., 772. 


Warxer, P. J. Com. Arr.— The following are the conclusions of 
fact found by the court: 

“Ist. On the 27th day of February, A. D. 1878, the defendant, 
J. R. Saunders, conveyed the Jand upon which the mortgage is 
sought to be foreclosed in this suit to his co-defendant, J. TH. Chris 
man. The conveyance from Saunders to Chrisman was filed for 
record in Qoryell county, February 28, 1878, and afterwards duly 
recorded. 

“9d. On the 30th day of November, 1878,,the defendant, J. H. 
Chrisman, executed the alleged mortgage to P. N. Harris, whieh 
was filed for record in Coryell county on the 23d day of January, 
1879, and afterwards duly recorded. This mortgage was executed 
to secure the notes sued on. 
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“3d. On the 16th day of December, 1878, Chrisman reconveyed 
the alleged premises to Saunders, his deed to Saunders being filed 
for record in Coryell county on the 3d day of January, 1879, and 
afterwards duly recorded. The sole condition of this transaction 
was the surrender by Chrisman of three notes hereinafter men- 
tioned. 

“4th. The consideration in the transaction first above mentioned 
was in part three promissory notes for $500 each, executed by 
Chrisman to Saunders, payable to Saunders’ order, dated 27th of Feb- 
ruary, 1878, and reciting that they were given for three acres of 
land, situated in Coryell county, Texas, about three hundred yards 
north of the public square in the town of Gatesville, upon which 
‘the steam mill, etc., is situated; said notes expressly retained the 
vendor’s lien in the usual form, but did not designate the survey 
out of which the alleged three acres of land were taken. These 
three notes were acknowledged by Chrisman before L. M. Allen, 
county clerk of Coryell county, Texas, and by Allen afterwards 
recorded in the deed records of said county; the acknowledgment 
being in the usual form of an acknowledgment to a deed. 

“Sth. The deed from Chrisman to Saunders was absolute on its 
face, reciting a paid consideration. 

“6th. Harris, when he took the mortgage from Chrisman, had no 
notice, actual or constructive, of the vendor’s lien retained by Saun- 
ders in his sale to Chrisman. 

“7th. Saunders, when he took the reconveyance from Chrisman, 
had no notice, actual or constructive, of the mortgage to Iarris. 

“Sth. A part of the consideration in the first mentioned sale by 
Saunders to Chrisman wasa certain three hundred acre tract of land 
which Chrisman conveyed to Saunders, one hundred acres of which, 
prior to this transaction, was the property of Chrisman’s son. This 
one hundred acres was incumbered by a mortgage executed by 
Chrisman’s son to P. N. Harris to secure the payment of a note. 
Chrisman executed his note to Harris in lieu of the one Harris held 
against his son, and took from his son a conveyance of the one hun- 
dred acres in order to clear the title to the three hundred acres 
which he afterwards conveyed to Saunders. This note thus exe- 
cuted to Llarris is the note sued on in this case, and to secure 
the payment of which, Chrisman executed the alleged note to 
Harris. 

“9th. OF the transaction between Chrisman and his son, by which 
the note sued on was substituted for the note from Chrisman’s son 
to Harris, Saunders had no notice, actual or constructive.” 
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Upon which conclusions of fact the court deduced the following 
conclusions of law, viz.: F 

“Ist. Harris having acquired his mortgage lien without notice of 
the lien retained by Saunders, his rights under the mortgage cannot 
be affected by such lien. 

“2d. The reconveyance by Chrisman to Saunders, the consider. 
ation of which was the surrender of the former’s notes, cannot in 
law constitute the latter a purchaser for a valuable consideration, 
within the meaning of the rule giving protection to innocent pur. 
chasers. In such case, the mere want of notice is not sufficient; the 
purchaser must part with value, not simply surrender an antecedent 
debt. If Harris, when he took his incumbrance, was _ protected 
against the tacit lien of Saunders, of which he had no notice, the 
reconveyance by Chrisman to Saunders did not, in my judgment, 
change the status of the parties. 

“3d. The notes executed by Chrisman to Saunders were not 
instruments permitted or required by law to be recorded. The reg. 
istration of them, therefore, did not in itself give notice of the lien.” 

The appellants, Saunders and Worley, assign as error that “the 
court erred in holding that the deed from J. R. Saunders to J. H. 
Chrisman to the land in controversy, and three purchase money 
notes of said J. H. Chrisman to J. R. Saunders and Kinsey, all of 
which were duly acknowledged for record and recorded together in 
the office of the clerk of the county court of said Coryell county, 
prior to the date of the pretended mortgage of J. H. Chrisman to 
Harris, on November 30, 1878, constituted no notice to said Harris 
of J. R. Saunders’ superior and prior lien on said land; the court 
holding that the three notes were not such instruments concerning 
lands and tenements, as, after having been duly acknowledged or 
proved according to law for record, are authorized by article 4331 of 
the Revised Statutes to be recorded.” And that “the court erred 
in its conclusion of fact and law, filed among the proceedings as 
shown in paragraph No. 2, in this: that Harris acquired his mort- 
gage without notice of the lien of Saunders, and that his rights 
under his mortgage could not be affected by lien of Saunders.” 

We will consider the first ground assigned as error. The deed 
from Saunders to Chrisman, together with the three purchase money 
notes reserving the vendor's lien, were recorded on the 28th day of 
February, 1878; the mortgage of Chrisman to Harris was executed 
the 30th of November, 1878; and consequently the question involved 
under this assignment is not affected by any change which may 
have been effected by article 4331, Revised Statutes, said revision 
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having been adopted afterwards, but must be determined under the 
re-existing laws governing the subject of registration. 

The deed from Saunders to Chrisman being absolute on its face, 
acknowledging as it did full payment of the consideration which was 
named in it, and which consequently reserved no lien on its faee, 
did not, by its registration, afford any notice whatever of the exist- 
ence of such lien, if any bad in fact existed; and unless the mort- 
gagee, Ilarris, was otherwise affected with notice than as shown by 
the deed referred to, evidently the mortgage would not be affected 
by the vendor’s lien held by Saunders. But the purchase money 
notes for the land were recorded at the same time with the deed, 
and this presents the question whether the registry of them, con- 
taining recitals showing a reservation of the vendor’s lien on the 
property conveyed in the deed, are such instruments as may be 
recorded under the law of registration. 

The construction to be given to article 4989, Pasch. Dig., will de- 
termine whether such notes as these are, evidencing not only a 
promise to pay money, but also being the evidence of a contract 
reserving a vendor’s lien upon land, are such instruments of writing 
in relation to land as the statute contemplates may be recorded. 

The language of the act is general and comprehensive, and the 
statute does not, otherwise than as below quoted, attempt to specify 
and designate the various instruments of writing which may be the 
subject of registration. It reads as follows: “Every title, bond, 
or other written contract in relation to lands, may be proved, 
certified or acknowledged, and recorded in the same manner as 
deeds for the conveyance of land; and such proof, acknowledgment 
or certificate, and the delivery of such bond or contract to the clerk 
of the proper court to be recorded, shall be taken and held as notice 
to all subsequent purchasers of the existence of such bond or 
contract.” 

Notes of the character of these must, we think, be deemed 
“written contracts in relation to lands,” within the meaning of the 
article above quoted. 

It is said by Mr. Wade in his work on the law of notice, sec. 113, 
that “In construing some of the registry acts of the states of the 
Union, it has been held that only instruments by which the legal 
title to the premises was conveyed were entitled to registration. 
Halstead v. Bank of Kentucky, 4 J. J. Marsh., 554. But the pre- 
vailing rule now is that any instrament by which an equitable inter- 
est in the property is affected, or a right arising out of the property 
is granted or reserved, should be recorded, and if executed with 
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all the formalities prescribed by law, the record will be constructiyg 
notice to subsequent purchasers or incumbrances, to the same extent 
as the record of a conveyance of the legal title.” Citing authori. 
ties from New York, Maryland and Pennsylvania. 

It was held in Henderson v. Pilgrim, 22 Tex., 476, that an assign. 
ment of a mortgage is a “written contract in relation to land” 
within the meaning of our registry laws, such as ought to be 
recorded to make it effectual against subsequent purchasers fora 
valuable consideration without notice. Justice Bell remarked in the 
opinion in that case, that “it is the obvious policy of our registry 
laws to require all instruments concerning lands to be recorded in 
the proper county,” citing the above quoted article as well as sey. 
eral other sections of statutes, some of which are now no longer in 
force. 

In the case of Peterson v. Lowry, 48 Tex., 408, it was decided 
that a written acknowledgment by the grantee of a land certificate 
already located, that he had previously sold and conveyed it, is “a 
written contract in relation to Iand,” and, as such, permitted under 
the statute to be recorded, and when duly recorded is notice to sub. 
sequent purchasers from the maker of such instrument. See, also, 
Miller v. Alexander, 8 Tex., 44, where it was held that a sheriff's 
deed without a seal or scroll [when deeds were required to be exe 
cuted with one or the other] was a contract in relation to land, and 
Was permitted to be recorded under the article in question. 

Although the decided cases which have been cited refer to writ 
ten contracts relating to transfers, assignments of interests in land, 
and written agreements which were intended to evidence contracts 
to convey title to land, the reasons upon which they are founded, 
in embracing such within the meaning of the statute, seem to apply 
with equal force to written contracts in the form of promissory 
notes which evidence the reservation of an equitable interest or 
right in the land for payment of the purchase money for which the 
notes were given. Such an interpretation seems to be fully war 
ranted by the “ prevailing rule” indicated by Mr. Wade, which has 
been quoted, and to accord no less with what we deem to be the 
spirit of our laws of registration. 

The notes were each for the sum of $583.334, and were ‘not 
negotiable, being payable to J. R. Saunders and Elisha Kinsey. They 
contained the following recitals: “It is hereby acknowledged that 
the above note was given for a part payment for three acres of 
land located about three hundred yards north of the town of Gates 
ville, Coryell county, Texas, including the steam mill located on 
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said premises, together with all the buildings, machinery and im- 
provenents on said land, for which a vendor’s lien is hereby retained 
on said premises to secure the payment of the above note.” 

The deed from Saunders to Chrisman contained the following de- 
scription of the premises conveyed, viz: “Lying and being situ- 
ated in the state of Texas, and county of Coryell, to wit: On 
the ‘Still Ilouse Branch, about three hundred yards north of the 
public square in the town of Gatesville, and more particularly de- 
scribed as being a part of a fifteen and one-half acre survey cold by 
R. G. Grant to F. H. Lutterloh, beginning seventy varas S. 32 W. 
from S. W. corner of a fifty acre survey sold by I. G. Grant to 
Lutterloh, a rock for corner; thence S. 60 W. sixty-seven varas, a 
rock for corner; thence N. 30 W. seventy-five varas, to the center 
of the Still Ilouse Branch; thence up the same to the 8. W. corner 
of a ten acre survey, it being a part of the fifteen and thirty-one 
one-hundredth acre survey heretofore mentioned; thence 8S. 50 E. 
seventy-nine varas to place of beginning, containing three acres 
more or less. Together with all and singular the rights, members, 
hereditaments and appurtenances to the same belonging, or in any 
wise incident or appertaining, including said steam mill, engine, 
boiler and all the machinery and effects of every character on said 
premises.” 

The deed from Chrisman to Saunders followed the foregoing de- 
scription in every particular, as did also the mortgage here sued on. 

The notes gave, it will be noticed, substantially the same descrip- 
tion, omitting, however, the metes and bounds of the said three 
acres, and omitting that part of its description which designates the 
part conveyed as being “a part of a fifteen and one-half acre sur- 
vey sold by Rt. G. Grant to F. H. Lutterloh.” The description, 
however, which the notes did give clearly designated tbe locality of 
the steam mill, and that it was situated on the said three acre tract, 
and the description, as far as it. went, corresponded with and was 
consistent with the description given in the other instruments of 
writing above referred to. The record, therefore, was such as indi- 
cated facts which were sufficient to put a person seeking for in- 
formation concerning the identity of the land mentioned on inquiry, 
and if they were such as would have reasonably led the inquirer to 
a knowledge of what particular tract of three acres was referred to 
by the notes, it would be a sufficient description. 

“Tn order that the record of a deed shall be vitiated by errors or 
uncertainty in the description, or other part of the original, the 
error must be in a matter of substance, or the uncertainty one which 
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cannot be rendered certain by such inquiries as the record would 
naturally excite.’ Wade on Notice, sec. 183. “The error in the 
deed, in order to vitiate the record thereof, must be one ¢ calculated 
to mislead the purchaser. Therefore, if the purchaser had any 
knowledge of the error, or from his knowledge of the property and 
its surroundings would have been able to interpret the record and 
give it the meaning it was supposed and intended to convey, it would 
be sufficient to charge him with notice.” Id., sec. 185. 

It may be supposed, therefore, that the recitals contained in the 
notes might have led to such inquiry as to have led a subsequent 
purchaser to know that the deed which was recorded with the notes 
from Saunders to Chrisman, and which contained a full and minute 
description of the land, although it acknowledged payment of the 
purchase money, was the identical deed which conveyed the land 
referred to in the notes, the vendor’s lien on which was reserved jn 
said notes. And it would have led to a knowledge of the fact that 
the notes and the deed were instruments contemporaneously exe. 
cuted to evidence one entire transaction; that they were to be con 
strued together as one instrument (Dunlap v. Wright, 11 Tex., 597), 
showing in that aspect most clearly every factessential to be known 
to advise such purchaser of the existence of the vendor’s lien. See 
McKelvain v. Allen, 58 Tex., 387, and authorities there cited, for the 
construction and effect to be given to a deed and note thus contem- 
poraneously executed. 

The doctrine of that case shows that the notes in this case, con- 
strued with the deed, evidence that the purchaser retained a vendor's 
lien, notwithstanding the want of such reservation in the deed. The 
rule of law which we have applied in this case, as to the effect of 
the registry of the notes and deed in charging subsequent purchasers 
with notice and putting such upon inquiry, does not infringe upon 
nor conflict with the decisions made in Taylor v. Harrison, 47 Tex,, 
457, and McLouth v. Hurt, 51 Tex., 120; the former case holding 
that although a deed duly recorded is notice to subsequent pur 
chasers and creditors of such facts as they would have learned from 
the record, had they examined it, that such notice does not extend 
to facts which, by an examination of the record,’a prudent man 
might have been put upon inquiry to ascertain, and which were not 
contained in the record. The latter case, that registration is con 
structive notice only of what appears on the face of the deed as 
registered. A deed with a defeasance separately executed consti 
tutes the transaction a mortgage, and both instruments will be com 
strued together as one instrument. “So, where there was a written 
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defeasance to an absolute deed, and the deed was recorded among 
the absolute deeds, but the defeasance was unrecorded, the two in- 
struments were treated as one, and that one a mortgage, which, not 
being properly recorded through the negligence of the parties inter- 
ested, was postponed to the lien of a subsequent judgment.” Wade 
on Notice, sec. 187, citing several authorities. 

Defeasances of this character would, under the statute under con- 
sideration, fall within the category of “ written contracts in relation 
to land” permitted to be recorded, and the analogy of the case sup- 
posed to that in hand, we think is relevant and forcible. “ Defea- 
sances” are now expressly included in the statute of registration. 
R. §., art. 4331. 

Weare of opinion, therefore, that registry of the deed and the notes 
constituted evidence of constructive notice of the existence of the 
vendor’s lien; the weight and sufficiency of the evidence to establish 
the fact of notice was a question of law and fact, to be determined 
by the court under ail the evidence. The evidence was sufficient, 
we think, to charge P. N. Harris with notice constructively of the 
vendor’s lien; and the plaintiffs, assignees of the mortgage, are not, 
therefore, in a position which enables them to controvert the validity 
of the title to the land derived by Saunders under the conveyance 
made to him by Chrisman. Being chargeable with notice of Saun- 
ders’ equitable lien as a vendor, neither Harris nor his assignees can 
question the validity of a retransfer of the property to Saunders 
in satisfaction of the unpaid purchase money. This view precludes 
the necessitv of considering the second ground of error herein- 
before specified. 

The court erred in its decree adjudging that J. R. Saunders and 
Benjamin Worley have no right in the property superior to the 
rights of the plaintiffs, and we conclude that the judgment ought 
to be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion approved June 3, 1884. ] 
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E. D. Mayers v. R. C. Houston. 
(Case No. 5113.) 

1, ADMINISTRATION.— When the son and heir, being next of kin to the deceased 
knew of the application and appointment of another person as administrator 
of his deceased mother’s estate, and consented by his silence for the period 
of two years to the appointment of such other as administrator, the heir ip 
the first place having been appointed temporary administrator, and faileg 
to give bond, there was no error in the refusal of the court to remove the 
administrator and appoint the heir in his stead. 


ArrpeaL from Wilson. Tried below before the Hon. Everett 
Lewis. 

July 25, 1883, appellant filed his application in the county court 
of Wilson county to revoke letters of administration on the estate ° 
of Mary A. Mayes, deceased, formerly granted to appellee, and to 
be appointed in his place. The application alleged in substance that 
appellant was a son and one of the heirs of M. A. Mayes, deceased, 
and that his right was superior to that of appellee; that. appellant 
had never waived his right and was not disqualified. 

Appellee filed his protest against the application, alleging that 
appellant had waived any right he may have had to administration 
of the estate: 

ist. By failure to object to or protest against the appointment of 
appellee. ’ 

2d. By failing, after having been appointed temporary adminis. 
trator of said estate, to give a new bond required and to apply for 
letters of permanent administration. 

3d. By lapse of time, in failing, within four years after the death 
of the intestate and within nearly two years after the appointment 
of appellee, to make his application for letters of administration. 

In the county court, the letters of administration granted appellee 
were revoked and appellant appointed administrator, from which 
judgment appellee appealed to the district court. 

In the district court, W. R. Story filed his protest against the 
grant of appellant’s application, alleging that he was interested in 
the estate by virtue of a purchase of the interest of one of the heirs 
of the intestate; that appellee had administered the estate faithfully 
and well for years; that before appellee’s appointment the estate, 
while in the hands of appellant, was unprofitable and running to 
waste; that appellee had made the estate pay, over and above e& 
penses, a revenue of over $800, and that therefore the estate would 
be more likely to be profitably administered by appellee than by 


appellant. 
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E. D. Mayes testified that he was a son and heir of the intestate, 
and twenty-seven years of age; that his failure to apply for letters 
of permanent administration was because he could not give the 
bond required, which would have been $40,600. 

The administrator was not of kin to the deceased. 

The evidence is unimportant in view of the facts stated in the 
opinion. 


J. B. Polley and W. E. Goodrich, for appellant, cited: R. &., 
1863 and 1864; Dunham ». Roberts, 27 Ala., 701; Bigelow on Est., 
506; Parsons on Contracts, vol. 2, sec. 790; Hart. Dig., art. 1123; 
0.& W. Dig., 709, 710; Pasch. Dig., arts. 1273, 1274, 5061, 5560, 
5562 and 5564; Cole v. Dial, 12 Tex., 100; Page v. Arnim, 29 Tex 
54; Burleson v. Burleson, 28 Tex., 416. 


B. F. Ballard and W. H. Burgess, for appellee, cited: Pool v. 
Pickett, 8 Tex., 122, and authorities there cited; Mayer v. Ramsay, 
46 Tex., 375, and authorities there cited and approved; Cole v. Dial, 
12 Tex., 100. 


West, Assoctare Justice.— We are of the opinion, under the 
state of facts disclosed by the record, when taken and considered 
together, that the district court decided correctly in holding that E. 
D. Mayes’ was not at the time of his application entitled to letters 
of administration on the estate of his mother, Mary A. Mayes, de- 
ceased. If he did not actively consent to, it is certain that he knew of 
and acquiesced in, the appointment of appellee as administrator. 
He consented to it by his silence, and without objection in any form 
permitted the appellee to act as administrator of his mother’s estate 
for nearly two years. 

Furthermore, the appellant, when originally appointed temporary 
administrator of his mother’s estate, failed to give a bond as re- 
quired. Ie also failed then and for years afterwards to apply for 
letters of permanent administration. 

Under the circumstances the district court ruled correctly in re- 
fusing to remove the appellee. Hart. Dig., arts. 1118 and 1129 
(Probate Acts of 1840 and 1848); 1 vol. Pasch. Dig., art. 1269 and 
note, also art. 1274 and note (Probate Act of 1870); 2 vol. Pasch. 
Dig., arts. 5518-5562 et seg.; Cole v. Dial, 12 Tex., 100; R. S., arts. 
1857-1877. 

The judgment of the district court is affirmed. 


AFFIRMED. 
[Opinion delivered June 3, 1884.] 
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H. Brock & Co. v. Isaac C. Wemter. 
(Case No. 5197.) 


1. Non-suit — PRACTICE.— Plaintiff sued for land in which defendant get up 
homestead rights. On the trial it was admitted that title had been in one of 
the defendants. The defendants asked a judgment in their favor on the 
question of title, and prayed that the cloud cast by plaintiff’s claim be there. 
by removed. The plaintiff, in support of his title, offered on the trial an 
execution and judgment against the defendant, in whom title was admitted, 
and under which plaintiff purchased, which were excluded, because gale 
was made after the return day of the execution. Plaintiff took thereupon 
a non-suit, to which defendant excepted, he asking a judgment on the ad- 
mission that title was in him, but offering no testimony. The court refused 
to render a judgment in defendant’s favor, and he appealed from the order 
dismissing the case. To the counterclaim of defendants, the plaintiff had 
pleaded a general denial by way of supplemental petition. Held, that no 
error was cOmmitted in allowing the non-suit and refusing a judgment for 
defendant on his counterclaim, he having offered no evidence to support it, 


Apprat from Milam. Tried below before the Hon. W. E. Collard, 
The opinion states the case. 


Antony & Wilcox, for appellant, cited: R. S., art. 1301; MeCoy 
». Jones, 9 Tex., 363; Ewell v. Anderson, 49 Tex., 703; Thomas v. 
Hill, 3 Tex., 270; Egery vw. Power, 5 Tex., 501; Bradford v. Hamil- 
ton, 7 Tex., 55; Cunningham v. Wheatly, 21 Tex., 184; Slaughter », 
Hailey, 21 Tex., 537; Hobby’s Land Law, § 163; Texas Pleading 
and. Practice, by Sayles & Bassett, § 603; Gilder v. McIntyre, 29 
Tex., 89; Goodlett v. Stamps, id., 121; Wheeler v. Pope, 5 Tex., 262; 
Storey v. Nichols, 22 Tex., 87; Grier v. Powell, 14 Tex., 320; Burton 
v. Lawrence, 4 Tex., 373; Cartwright v. Roff, 1 Tex., 78. 


Henderson & Ilenderson, for appellee, cited: R. S., sees. 1260- 
1301; Peck v. McKellar, 33 Tex., 234; Storey v. Nichols, 22 Tex., 
87; McDonald v. Tinnon, 20 Tex., 245. 


Wuur, Carer Justice.— Weiller sued H. Block, Frank Block and 
Theresa Block in an action of “ trespass to try title” to recover & 
house and lot in Rockdale. The defendants united in pleading a 
demurrer, general denial and “not guilty,” and H. Block and his 
wife, Theresa, pleaded also that the premises belonged to them and 
constituted part of their homestead, and hence were not subject to 
execution for plaintiff's judgment, upon which the claim of the latter 
rested. They also set up the facts upon which they relied as show- 
ing the premises in suit to be a part of their homestead. They 
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averred that plaintiffs claim cast a cloud upon their title, which they 
prayed might be removed, and that any pretended title of Weiller s 
might be divested out of him and vested in H. Block and wife, and 
for general and special relief. 

To this plea plaintiff filed a general and special demurrer and a 
general denial. The case was tried before the judge without a jury. 
The plaintiff demanded of H. Block that he produce the deed show- 
ing title in him to the land sued for, and Block not being able to do 
this, it was agreed between the parties that the title was in H. Block. 
Plaintiff then introduced a judgment in his favor against Block, and 
also offered in evidence an execution issued thereon. But this latter 
was ruled out, because it appeared that the sale under it was made 
after return day. The plaintiff then proposed to take a non-suit, 
but the defendants objected because H. Block and Theresa Block 
had filed their cross action alleging plaintiffs claim to bea cloud 
upon their title, and asking a decree of title in them quieting the 
same. The court thereupon directed the defendants to proceed with 
their proof. The defendants stated that there was no necessity for 
farther testimony under the facts, because title was admitted by 
plaintiff to be in defendant H. Block. They thereupon rested their 
case, and asked a judgment in favor of defendants because plaintiff 
could not now cure the defects in his title. This was refused by the 
court, and the plaintiff was allowed to take the non-suit. From 
this judgment the defendants have appealed to this court, assigning 
as error the ruling of the court allowing the non-suit when the de- 
fendants had a cross-action in the suit against plaintiff to remove 
cloud from title. 

Our statutes allow a plaintiff to take a non-suit, in a case like the 
present, at any time before the decision of the court is announced, 
provided he does not prejudice the right of the defendant to obtain 
affirmative relief upon any counterclaim he may have pleaded. 
R. S., §§ 1260, 1301. 

At the time the non-suit in this case was proposed, the plaintiff had 
admitted title in H. Block and attempted to show the manner in 
which it had been divested, but had failed in his proof as to the sale 
under execution. Under this condition of evidence the defendants 
were entitled to a judgment on their plea of “not guilty,” or the 
plaintiff was authorized to take a non-suit unless the special plea of 
H. Block and wife prevented it. 

This plea sought the affirmative relief of having the plaintiff's 
claim removed as a cloud upon their homestead right and to have 
his title vested in them. The defendants were in effect saying to 
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the court that, admitting that plaintiff has a claim to this property 
by purchase under execution against H. Block, that purchase jg of 
no avail, because at the time of the accrual of this claim the premises 
were the homestead of these defendants. To this plea the plaintiff 
had, among other things, pleaded a general denial by way of sup- 
plemental petition. 

The offer of plaintiff to discontinue his suit did not withdraw 
this answer to the counterclaim of defendants. Even had the non. 
suit been granted, leaving the counterclaim of defendants to be tried, 
the plaintiff's answer to that counterclaim remained, and put the 
defendants upon proof of the facts upon which their prayer for 
affirmative relief was grounded. It certainly was not withdrawn 
whilst the plaintiff’s application was suspended to allow the defend. 
ants to prove up their plea in reconvention. The case then stood 
as if Il. Block and wife were plaintiffs in a suit in which they 
sought to remove a cloud from title to their homestead, and to 
divest the claim which Weiller set up under his judgment and exe. 
cution and vest it in themselves, and Weiller was defendant deny- 
ing the facts under which they claimed the relief. His denial put 
them upon proof of their case, viz., that the premises belonged to 
H. Block and Theresa Block, and was their homestead. They 
proved only that they belonged to H. Block and then rested. 

It requires no argument to show that this proof alone entitled 
Block and wife to no such relief. It proved no homestead right 
which exempted the property from execution, but on the contrary 
showed an acknowledgment of title in Block alone, who was the 
defendant in the judgment held by Weiller. If Block's property, 
it was prima facie liable for his debts, and he should have followed 
up this evidence with proof of the facts which he claimed rendered 
it exempt. 

But the defendants contend that they could abandon their claim of 
homestead and obtain relief under proof of title in H. Block. But 
their allegation is not that the premises belonged to him, but that 
they belonged to him and his wife. The averment would seem to 
make it community property, whilst the agreement relied on makes 
it the separate property of the husband, for the agreement was not 
that a deed for the lots had been made to H. Block, but that the 
title was in him. The prayer for relief is that the title be vested 
in Block and wife. Proof of separate property could hardly aw 
thorize the court to decree it to be of the community, and thus 
change the whole nature of the title. Had the appellants originally 
commenced this suit for the purpose of removing a cloud upona 
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homestead situate upon their community estate, by reason of an ex- 
ecution sale at which Weiller claimed to have bought, and after 
showing the execution void, and the title in H. Block had vested, 
relief removing the cloud upon the homestead and vesting the title 
in the community would assuredly have been refused. This for the 
simple reason that they had not proved their case as alleged. The 
court allowed them in the present suit the privilege of proving all that 
their allegations called for, and they proved neither title, as alleged, 
nor homestead established upon the premises. They did not, 
therefore, make out a case for relief under their allegations and 
prayer, and the court did not err in allowing the non-suit to appellee 
and dismissing the plea of counterclaim. The judgment is aftirmed. 


AFFIRMED. 
(Opinion delivered June 3, 1884. | 





Texas & P. R’y Co. v. W. N. McArer. 
(Case No. 5071.) 

1, NEGLIGENCE — DAMAGES.— Where a brakeman employed by a railway com- 
pany, in the performance of his duties as such,receives injuries, the direct 
proximate cause of which was a defective brake on a car, which, in the line 
of his duty as employee, he was setting when injured, he is entitled to re- 
cover damages therefor, if the brake was so defective that by a proper use 
of it the work for which it was intended could not be performed; provided, 
the brakeman did not know of such defect, and the company or its officers, 
in the exercise of proper diligence, should have known of its existence. 

2, Same.— A verdict for $5,000 damages, awarded a brakeman thus injured, 
whose injuries disabled him for life, was not deemed so excessive as to 
require a reversal, 


Arreat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Plaintiff filed his petition alleging, in substance, that he was in 
defendant’s employ as brakeman in the yard at Sherman, and, as 
such, was engaged’in setting a car in on the side track. That it was 
a part of his duty to set the brake on the car, and when he at- 
tempted to do so he found that the brake would not hold the car. 
The car was going down grade, and about to strike another car on 
the track, and, fearing it would knock the other car off, he got down 
off that car and ran along by the side of the track until he got to 
the standing car, to see if the brake on it was set. That the moving 
car came down behind him and struck with great force, and re- 
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bounded, when something caught him and dragged him between the 
cars, and he was injured. 

Defendant answered by general denial, and specially that the brake 
was of the kind used by railroads, was in good condition when put 
upon its railroad, and it had no notice of any defect in it; also that 
plaintiff was injured through his own negligence; that the cars 
being wet and slippery, he attempted to jump from one car to the 
other, and that plaintiff recklessly ran in front of the car which 
was moving. 

Plaintiff filed a supplemental petition alleging that he acted as a 
prudent man would under the circumstances. 

Verdict for plaintiff for $5,666.66%. 

The plaintiff testified that, as employee of the defendant com. 
pany as brakeman, he was, on the 24th of November, 1880, with 
one Barnett, ordered to set an empty box car on the oil mill side of 
the track. The engineer backed the cars in and out, and gave the 
usual push, when Barnett asked if I was ready. I suppose he 
understood me to say I was, and he cut the car loose before I got to 
the brake. I tried the brake and found I could not check the car 
With it; it would not draw up so as to tighten the brake; tried it 
three times with same result; then started down from the car, but 
went back and tried it again; it would not have any effect on the car, 
There were two or three cars on the side track, and at the end, and 
as some cars had been knocked off, and caused a great deal of 
trouble, I saw there would be a collision, and those cars would be 
knocked off and injured when the car I was on should strike them, 
and I ran down*from the top of the car I was on, and ran along the 
side of the track ahead of the moving car, and when I reached the 
standing car, I reached under with my left foot at the brake beam 
to see if the brake was set. I found that it was, and looked back 
and found that the other was coming and was right at me, and 
started to step away when it struck the standing car, and something 
caught my clothes and pulled me in between the cars as it rebounded 
from the shock. I saw that I could not get out, and as the car came 
back it caught me on the draw-head. I raised myself on my toes 
so that the link passed under the button, but the draw-head caught 
my left hip between them, and held me fast, until the hands came 
and released me. I was confined to my bed about two months, and it 
was about nine months before I was able to do any work; have not 
been able to work about one-third of the time since that as a shoe 
maker, which trade I had learned before; was getting $2 a day at the 
time of injury; one leg is shorter now than the other, and I am stiff 

















Texas & P. R’y Co. v. McATer. 











Opinion of the court. 





ee_ 


inthe back when I sit long, causing pain. I suffer most of the time 
inmy hips, as if something was sticking my flesh. There was a 
hurt in front and the bone on the upper part of the left hip was 
broken; cannot walk far at a time; was strong before. 

He testified that he did not know that the brake was defective; 
had not worked on that car before; the car was a large one; 
«ordinarily there would be no danger in going where I did, after 
I got down off the car that had the defective brake, and I did not 
think I was running any risk in doing this to protect defendant’s 
property.” 

“It was arule of the company that all empty freight cars should 
be inspected at this station, before being loaded, which was the case 
with this one, and had this car been properly inspected the defect 
in the brake could not have escaped detection. I do not know what 
caught me, but something caught my clothes, and pulled me between 
the cars at the ends on the outside. I stood with my right foot on 
the outside of the rail and kicked the brake beam on the standing 
car with my left foot. This brought my body against the end of 
the standing car. [lad worked as brakeman for about six months 
before being employed by defendant.” 


T. J. Brown, for appellant, cited: Wood on M. «& &., p. 692, 
§ 332; 346, p. 70; id., 386, pp. 743-44; Thompson on Neg., vol. 2, 
p. 1084; Sutherland on Dam., pp. 56, 57. 


Hare & Llead, for appellee, cited: Scott v. Hunter, 46 Pa. St., 
192; Pittsburg v. Grier, 22 Pa. St., 54; Dickinson v. Boyle, 17 Pick., 
78; Myers v. Malcolm, 6 Hill, 292; Metallic, ete., Co. v. Fitchburg 
R. R. Co., 109 Mass., 277; Atkinson v. Newcastle, ete., Co., L. R., 6 
Exch., 404; R’y Co. v. Keighron, 74 Pa. St., 316; White v. R’y, 5 
Dillon, 428, 437; Milwaukee, etc., R. R. Co. v. Kellogg, 94 U. 8.; 
Thomp. on Neg., vol. 2, p. 1091; C. & M. R’y Co. v. St. Paul R’y 
Co., 50 Wis., 381. 


West, Associate Justice.— The court in its main charge presented 
fairly enough, to the consideration of the jury, the principal issues 
inthe case. The court, also, in connection with its own charge, 
gave the following instructions at the instance of the appellant: 

“Ist. It devolves upon the plaintiff in this case to prove that the 
brake on this car was so defective, that, by proper use of it, the work 
for which it was intended could not be performed. 

“2d. That the injury to plaintiff was caused by the defects in 
the brake. 
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“3d. That he did not know of the defect in the brake, and by 
proper care could not have known it. 

“4th. That the defendant or its officers knew, or in the exercise 
of proper diligence ought to have known of it. If the evidence 
does not satisfy you of the truth of these propositions, you will find 
for the defendant. 

“Sth. The evidence must satisfy you that the injury received re. 
sulted from the defect in the brake, and if you cannot, from the 
evidence, determine that the said defect did cause the injury, you 
will find for the defendant. 

“6th. If you believe from the evidence that, after plaintiff discoy. 
ered the defective condition of the brake, he safely disconnected 
himself from the car, and afterwards voluntarily went into a posi. 
tion of danger, and was thereby injured, he cannot recover unless 
you believe a man of ordinary prudence would so have acted under 
like circumstances.” 








































Under the main charge of the court and the above instructions 
(and others given), the jury proceeded to examine the evidence ad- 
duced on the trial. They, by their verdict, found that the injuries 
received by the appellee resulted directly from the defects in the 
brake as the proximate cause thereof. 

They also found that the appellant was guilty of culpable negli- 
gence in failing to discover, as it should have done, the defect in the 
brake, and in not repairing it at once. 

The verdict seems to be large, but the evidence shows that the 
injuries to the appellee were serious and permanent, and no com- 
plaint is made by appellant of the verdict on the ground that it is 
excessive. 

After a careful examination of the case, there appears to be no 
material error in the record. The judgment of the district court 
is therefore affirmed. 

AFFIRMED. 

[Opinion delivered June 3, 1884.] 
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R. D. Jones-er au. v. Tuos. H. Fancrer er At. 

(Case No. 5178.) 
1, PURCHASE — Powers — PresumpPTion.— In 1853 a county court caused to be 
entered on its minutes an order directing the sale of lots at the county seat, 
located on land which had in part been donated to the county. No one was 
directed by the order to conduct the sale, but a report of sales was after 
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y wards made to the court by the chief justice of the county and entered on 


the minutes, showing the sale of the lot involved in this suit. An order 
was thereupon entered, authorizing the chief justice to ‘‘take notes” from 


? purchasers and ‘‘give bonds.” In 1855 an order was entered, requiring the 
same chief justice to make deeds to all persons owning lots at the county 
1 site, who had complied with the terms of sale. In a suit begun in 1883, in- 


volving the title to a town lot at the county seat, sold by that chief justice 

in 1853, his deed was produced to one who, it was shown, paid the purchase 

money, but the testimony tended to show that it was paid after the deed 

} was executed. Held: 

(1) The sale by the chief justice, in connection with the other facts stated, 
passed title, though no order was produced from the minutes of the court 
authorizing him to sell. 

(2) Title would pass even though the provisions of art. 1052, Pasch. Dig., 
were ordinarily held to be mandatory. 

(3) If necessary to sustain the title, under the facts above stated, after so 
great a lapse of time, it should be presumed that the proper order to sell 
issued to the chief justice. 

(4) The recognition of the power of the chief justice, shown by the acts of 
the county court, would preclude the county from questioning the title of 
a purchaser holding under his deed. 

9, TRESPASS TO TRY TITLE— COUNTY SEAT —JUDICIAL NOTICE.— Though a 
court may judicially know that a particular town is the county seat of a 
county, yet in trespass to try title to a lot in such town the plaintiff cannot 
recover by simply showing title derived from the state, in the county, to 
land covered by a county seat, and a conveyance from the county to him. 
Such evidence does not negative the fact that the county seat may embrace 
other land, and that the plaintiff's lot is located on such other land, 


Aprrat from Hill. Tried below before the Hon. Jo Abbott. 

Trespass to try title, brought January 31, 1883, by appellees, to 
recover lot No. 2, in block No. 1, in the town of Hillsboro. Defend- 
ants pleaded the “ general denial” and “not guilty.” Judgment 
for plaintiff. The important facts will be found in the opinion. 


B. D. Tarlton, for appellee, cited: Ferguson v. Halsell, 47 Tex., 
491. 


Wm. L. Booth, for appellees. 


Stayton, Associate Justice.—It was incumbent on the appellees, 
who claim title from Hill county, to prove that the county once had 
title to the land in controversy, and that they have acquired that 
title. The only evidence introduced to prove that the lot in contro- 
versy ever belonged to the county was: Ist. A patent to G. M. 
Steiner for three hundred and twenty acres of land, dated May 7, 
1854. 2d. A deed from Steiner to Hill county for two hundred and 
twenty acres of the land patented to him, dated March 2, 1855, and 
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purporting to be conveyed in consideration of the county seat of 
Hill county being located on the land. 3d. The lot is described as 
situated in the town of Hillsboro. It is probable that the deed by 
Steiner was made in pursuance of a former contract with the 
county, but this does not clearly appear. 






































This may all be true, and yet the lot in controversy be no part of 
the tract of land conveyed by Steiner to Hill county. If it ap- 
peared that the town of Iillsboro, which we may judicially know 
is the county seat of Hill county, embraced only the land conveyed 
by Steiner to the county, then proof of title in Hill county to the 
lot would be sufficient; but there is no such proof, and, from faets 
which appear in the transcript, the inference is strong that the town 
does embrace other land than that conveyed by Steiner to the 
county. If it be true that the lot in controversy was a part of the 
land conveyed to the county by Steiner, proof of that fact could 
have been easily made, and in the absence of such proof that fact 
will not be presumed from the simple fact that the lot is in the 
town of Hillsboro. ’ 

It appears that the county court for Hill county made, and had 
duly entered on its minutes, an order on the 24th day of September, 
1853, directing the sale of lots in the town of Hillsboro; but it does 
not appear who was directed to sell the lots; and that a report of 
sales was made by Dyer, the chief justice of the county, and entered 
on the minutes of the county court at a regular term, on the 20th of 
February, 1854, showing a sale of many lots in the town of Hills. 
boro, among which was the sale of the lot in controversy to the de- 
ceased ancestor of the appellees. That appears to be an “account 
of sales of a portion of the town lots of Hillsboro sold on the Ist 
day of November, 1853, made out by me this 14th day of January, 
A, D. 1854. (Signed) James H. Dyer, Chief Justice.” 

On November 21, 1853, the county court entered an order that 
Dyer, the chief justice, “take notes and give bonds to all persons 
who purchased lots in said town of Hillsboro on Tuesday, the Ist 
day of November, A. D. 1853,” which was the time at which the 
former order directed the lots to be sold. 

At the February term of the county court for the year 1855, the 
following order was entered: ‘Ordered by the court, that James 
H. Dyer, chief justice of Hill county, be and he is hereby required 
to make and execute deeds of conveyance to the town lots of Hills 
boro to all persons owning lots who have complied with the terms 
of the sale of said lots;” and on the 27th February, 1855, Dyer, 
chief justice, made a deed to the deceased ancestor of the appellees 
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for the lot in controversy and for other lots, which recited a consid- 


eration of $100 paid. 


It was proved that the sale of lots, made November 1, 1853, was 
made at public auction by Dyer, the chief justice, and that the lot 
in controversy was fully paid for; but there is some testimony tend- 
ing to show that the payment was made after the date of the deed. 
The lots seem to have been sold on a credit of one and two years. 

It is insisted that, as no order is shown to have been entered on 
the minutes of the county court authorizing Dyer to sell the lots, 
the sale made by him, in connection with the other facts shown, 
passecl no title to the lot in controversy, even if it belonged to Hill 


county. 


This proposition, we are of the opinion, cannot be sustained, for 
reasons given in Wooters v. Hall, ante, p. 15; even if, ordinarily, the 
provisions contained in art. 1052, Pasch. Dig., were held to be man- 


datory. 


If necessary to sustain a title evidenced by such facts as is the 
present, after so great a lapse of time as has occurred in this case, 
in the absence of something rebutting it, it ought to be presumed 
that the proper order empowering the chief justice to make the 


sale was made. 


The orders shown to have been made evidence a recognition by 
the county court of the power of the chief justice to do every act 
necessary to vest in the purchaser such title as the county had. 

Under the facts proved, the county could not be heard to ques- 
tion the title of the purchaser; and the appellants, who are not 
shown to have any right whatever to the lot, certainly do not occupy 
any more favorable situation. 

If the lot belonged to Hill county, the proceedings had, which 
resulted in the deed to the deceased ancestor of the appellees, were 
sufficient to vest title in him through that deed, and the court did 
not err in so holding. 

For the failure, however, of the appellees to show that the lot in 
controversy belonged to Hill county through the conveyance from 
Steiner or otherwise, the judgment is reversed and the cause re- 


manded. 


[Opinion delivered June 3, 1884.] 
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REVERSED AND REMANDED. 
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ABANDONMENT. See HomMEsTEAD, 12. HvusBAND AND WIFE, 4, 5. 


ABATEMENT. See JUDGMENT, 12. 
1. It is not necessary, in a suit brought for the use of a county, that the 
petition should show on its face that the county had authorized it. Such 
an objection can be taken only by plea in abatement. Smithv. Wingate, 54. 


ABSENT WITNESS. See ConTINUANCE, 1. 
ACCIDENT. See ADVANCEMENT, 1, 2. JUDGMENTS, 17. MISTAKE, 
ACCOUNT. See LIMITATIONS, 20. 


ACKNOWLEDGMENT. See DEED or TRUST, 1. REGISTRATION, 1. VENDOR'S 
Lign, 5. 

1. See statement of case for a certificate of acknowledgment attached to 
a deed, held sufficient under art. 4308, Revised Statutes. Webb v. Huff, 
677. 

2. It is not necessary that such a certificate of acknowledgment should be 
dated. The law will presume that the recording officer did his duty in 
registering it, and made a record of the time when it was filed for record. 
Id. 

3. While the usual formula adopted by notaries, viz.: ‘‘Given under my 
hand and seal of office,” etc., when the seal is made to attest an official act, 
should be used, the validity of a notary’s certificate of acknowledgment will 
not be affected by his failure to do so, when he has appended in fact his 
official seal, and signed his name officially to the instrument. Id. 


ACQUIESCENCE. See Bounpartss, 3. EsTaTES OF DECEDENTs, 18, 


ACTION. See ALIENS, 1. COUNTIES, 2, 3. 

1, Though an agent is personably liable to third parties for his own mis- 
feasances and positive wrongs, he is not in general liable to third persons 
for his own nonfeasances or omissions of duty in the course of’ his employ- 
ment; his liability in the latter case is solely to his principal, no privity ex- 
isting between himself and such third persons, and the maxim respondeat 
superior applies. Labadie v. Hawley, 177. 

2. Hence, when an agent who had rented his principal’s house to another 
authorized the tenant to construct therein a cooking range, which, from the 
manner of its use, resulted in an injury to an adjoining proprietor, the fact 
that the agent refused to compensate the tenant for removing the range 
when it was complained about as resulting in a nuisance cannot render the 
agent liable. Id. 

8. No right of action at common law for injuries resulting in death. (See 
NEGLIGENCE, 26-30.) Willis v. Mo. Pac. R’y Co., 432. 

4. It was shown that a widow who sued a railway company for damage 
caused by its negligence in burning up rails, grass and logs on a place occu- 
pied and claimed by her, had resided on the place in quiet possession thereof 
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ACTION — continued. 
with her husband for eighteen years, and for four years after his death and 
before bringing suit, being undisturbed during both periods in her POssession 
and claiming the place as a homestead. Held: 

(1) That such possession constituted sufficient title to authorize the plaint- 
iff to maintain the suit for damages to the property, and to recover for her 
own benefit such damage as by proper proof she could show that she guys. 

tained through the negligence of the defendant. 

(2) May v. Slade, 24 Tex., 205, and Miller v. Brownson, 50 Tex., 592, re. 
ferred to as containing nothing in conflict with the above. J. & G, N. Ry 
Co. v. Timmermann, 660. 

ADJOINING PROPRIETORS. See NUISANCE, 1. PRINCIPAL AND AGENT, 2, 


ADJOURNMENT. See BILL oF Exceptions, 4. 

1. Under the rules for the government of proceedings in the district court, 
it is the duty of the clerk to state in the caption of the transcript at what 
time the court from whose decision the appeal is taken finally adjourned, 
(Rules of District Court, 87.) It is the duty of the clerk to comply with this 
plain and imperative rule. J. & G. N. R’y Co. v. Timmermann, 660, 


ADMINISTRATION. See EstaTeEs OF DECEDENTS. EXECUTORS AND ADMINIS 
TRATORS. 


ADMINISTRATOR. See EXECUTORS AND ADMINISTRATORS. 


ADMINISTRATOR DE BONIS NON. See EXECUTORS AND ADMINISTRATORS, 9 


y we 


ADMINISTRATOR'S SALE. See DONATION CERTIFICATE, 1, 
ADOPTION. See WILLS, 1. 
ADULTERY. See SLANDER, 4. 


ADVANCEMENT. 

1. The law presumes property conveyed by deed from the parent to the 
child for an expressed consideration of natural love and affection, to take 
effect in presenti, to be a gift by way of advancement. Like any other 
deed, its language is conclusively presumed, when unambiguous, and in 
the absence of accident, mistake or fraud, to evidence the intention of the 
grantor. Lott v. Kaiser, 665. 

2. One who makes such a deed to his minor children, knowing at the 
time its contents and effect, cannot by parol evidence show that he intended 
it to take effect at his death; that he signed it with the intention of remain- 
ing in possession; and that the only object in making it was to protect the 
property conveyed to the minor grantees against the claims of his wife if 
he should die. Such aclaim of mistake or accident in its execution cannot 
avail. Its execution was not an accident; for the accident which will re- 
lieve, in such a case, must be an unknown and unexpected event occurring 
externally to the grantor, and of which his own agency was not the prox- 
imate cause. Nor could it be regarded as a mistake, for the mistake which 
in equity will relieve must be something induced by ignorance, misappre- 
hension or misunderstanding of the truth, but without negligence, and 
resulting in injury to him who sets it up. The maker of the deed, knowing 
both its contents and legal effect, cannot, in the absence of fraud, avoid its 
effect by showing by parol that he intended it to convey a different estate. 
Id, 


ADVERSE CLAIM. See Lanp CERTIFICATE, 4. LIMITATIONS, 7. VENDOR AND 
VENDEE, 1, 
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ADVERSE POSSESSION. See Evipence, 8. Liarrations, 4-8, 10-12, 19, 24 


AFFIDAVIT. See AppeaL Bonn, 1, 8. PLEADING, 7, 13. Practice IN Dis- 
qgrict Court, 6. 


AGENT. See PRINCIPAL AND AGENT. SEPARATE PROPERTY, 9. 


_ouope CASE. 

. Inan agreed case, fm, art. 1414, the documentary or other evidence 
condensed must be agreed upon as evidence actually introduced or re- 
jected on the trial. and the rulings of the court when questioned must be 
shown, all of which must be approved by the judge and filed among the 
paper's of the cause. Whitaker v. Gee, 217. 





AGREEMENT OF COUNSEL. See EvIpENceE, 20. 
ALIENS. 


1. An alien claiming by inheritance through a Mexican citizen, who died 
in 1816. may maintain an action for the recovery of land thus inherited, 
—_ v. De Benavides, 60. 

9, An alien could inherit land in Tex xas under the constitution of the re- 
public and the act of 1840. Hanrick v. Hanrick, 596, 

8. Section 14 of the act of 1840, as re-enacted in 1848, is part of an act 
regulating descent and distribution, and when considered with reference to 
the context, it follows by necessary construction that aliens are embraced in 
the terms ‘‘ kindred,” *‘ children,” ‘‘ descendants,” “‘ heirs,” and other like 
| expressions, and that section is in the nature of a limitation upon the rights 
of aliens in that respect. Id. 

4, Since the act of 1840, regulating descent and distribution, was not 
repealed by the adoption of the constitution of 1845, but continued in force 
until re-enacted and modified by the act of 1848. the common law rule in- 
hibiting an alien from taking by descent was never in force in Texas. Jd, 

5. In the absence of a constitutional inhibition against its exercise, the 
congress of the republic of Texas, and afterwards the legislature of the state, 
had power to confer on aliens the right to inherit land; and the fact that 
one constitution conferring the right was superseded by another which was 
silent on the subject, did not operate a repeal of existing legislation in refer- 
ence to it. Jd. 

6. Until the passage of the act of 1854, alien heirs could take a defeasi- 
ble title to real estate in Texas from citizen relatives dying intestate. White 
v. Sabariego, 23 Tex., 245-247, contains nothing in conflict with this. Jd, 

7. From 1836 to 1854 the uniform policy in Texas was to permit aliens 
to take a defeasible title to land by descent, subject to forfeiture by the gov- 
ernment should they fail to take possession within the time prescribed; 
and this without reference to the law of the government of which they were 
citizens or subjects, Id. 

8. The ninth section of the act of March 18, 1848, is as follows: ‘‘Sec. 9, 
In making title to land by descent it shall be no bar to a party that any an- 
cestor, through whom he derives his descent from the intestate, is or hath 
been an alien; and every alien to whom any land may be devised or may 
descend shall have nine years to become a citizen of the republic and take 





possession of such Jand: or shall have nine years to sell the same, before it 

shall be declared to be forfeited, or before it shall escheat to the govern- 
ment.” 

By the act of February 13, 1854, it was provided as follows: ‘Sec. 1. 

) Any alien, being a free white person, shall have and enjoy in the state of 


Texas such rights as are, or shall be, accorded to American citizens by the 
VoL, LXI— 45 
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ALIENS — continued. 























laws of the nation to which such alien shall belong, or by the treaties of 
such nation with the United States. 

“Sec. 2. Aliens may take and hold property, real or personal, in this 
state, by devise or descent, from any alien or citizen, in the same manner 
in which citizens of the United States may take and hold real or personal 
estate by devise or descent within the country of such alien.” 

**. . . Sec. 4. The ninth section of ‘An act entitled an act to regulate 
the descent and distribution of intestates’ estates,’ approyed March 18, 1848, 
is hereby repealed, so far as the same may be inconsistent with this act, and 
this act shall take effect and be in force from and after its passage.” Held: 

(1) The act of 1854 must be construed as enlarging rather than restricting 
the right of aliens to take and hold land in Texas, being cumulative in jtg 
operation. 

(2) Under it, as before its enactment, an alien could take a defeasible title 
by inheritance to Texas land without regard to the laws on that subject in 
force in his own country; but when by the laws of his own government an 
alien is permitted to take an indefeasible title by inheritance, he can take 
by inheritance a like estate in Texas. 

(3) When at the time of the ancestor’s death the government of his alien 
heir did not permit a citizen of the United States to inherit an estate in fee 
simple, but before the expiration of nine years accorded that right, the de 
feasible title to Texas land inherited by the alien heir was, upon the enact 
ment of the law granting the right of inheritance by the foreign government, 
converted into an indefeasible title. Jd, 


ALIMONY. See Divorce, 5. 

ALLOWANCE IN LIEU OF HOMESTEAD. See HomesteE ap, 8. 
AMBIGUITY. See ADVANCEMENT, 1. 

AMENDMENT. See PLEADING, 7. SLANDER, 1. 

















1. A blank date left in the attestation of the clerk to a writ of attachment 
issued by him may be filled on motion when the writ itself shows the date 
of itsissuance. Brack v. McMahan, 1. 

2. There was no error in the refusal of a court to permit a defendant to 
file as a trial amendment an original answer which had been previously 
abandoned. Contreras v. Huynes, 103. 

8. It was not intended by the rules that a trial amendment should be 
made to include pleadings which were not demanded by the rulings of the 
court upon exceptions filed to other pleadings. A trial amendment comes 
too late after the parties have entered upon the trial; when it is offered after 
a jury is partially impaneled, it should not be allowed. Id. 

4, The statute which requires that pleadings may be amended before the 
parties announce themselves ready for trial and not thereafter is directory, 
and the action of the district court in allowing an amendment after an 
announcement of ready for trial, which has become necessary to attain 
the ends of justice, will afford no cause for reversal. Following White- 
head v. Foley, 28 Tex., 10. Parker v. Spencer, 155. 


ANNUAL REPORT. See RaILroaps, 2. 
ANSWER. See Practice 1n District Court, 4. RECONVENTION, 2. 
APPEAL. See ADJOURNMENT, 1. APPEAL Bonp. Jupaments, 12. New 










TRIAL. 5. PRACTICE IN SUPREME CouRT, 27. PROBATE ‘ouRT, 4. 
1. The reasons which require an appeal bond to state sufficient to properly 
identify the judgment sought to be revised, equally apply to affidavits of 
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APPEAL — continued. 
the poverty of the party who seeks, by such affidavit, to have the action of 
an appellate court on his case. Holmes v. McIntyre, 9. 

2. A judgment dismissing a suit is a final judgment from which an ap- 
peal can be taken. Parker v. Spencer, 155. 

8. When suit is instituted against two or more, in which judgment is 
rendered in favor of all the defendants except one, who is not referred to in 
the judgment, the judgment is not a final judgment from which an appeal 
may be taken, no order having been entered dismissing the cause as to the 
defendant not mentioned in the judgment. Whitaker v. Gee, 217. 


; 4, An appeal lies from a justice’s court when the judgment rendered is for 
less than $20, but the matter in controversy is over that amount, Brazoria 
County v. Calhoun, 223. 


5. In a contest for letters of administration on appeal in the district 
court, the case is tried de novo; the original applicant may, as in the court 
below, except to the right of the contestant to oppose the application for 
letters, and require a statement of his interest before going to trial. On 
this issue evidence may be heard, and upon proper pleadings, regardless 
of the action of the court below or the proceedings there, or what the tran- 
script might disclose as to the contest there. Newton v. Newton, 511. 

6. On a statement of interest in the district court by the contestants the 
original applicant for letters may except to the want of certainty in the state- 
ment, or, by requiring proof, have the issue of interest settled before going 
to trial on the merits, but cannot on motion dismiss the appeal, Jd, 


APPEAL BOND. 

1, The reasons which require an appeal bond to state sufficient to prop- 
erly identify the judgment sought to be revised, equally apply to affidavits 
of the poverty of the party who seeks, by such affidavit, to have the action 
of an appellate court on his case. Holmes v. McIntyre, 9. 

2. The supreme court has no power to dispense with the express condi- 
at tions prescribed by statute for an appeal bond; and it is held that the appeal 
te must be dismissed because of the omission of the condition for the payment 
of damages awarded by the supreme court, though the case is one in which 
to the court could not, in any event, assess damages against the appellant. 
ly Perkins v. Heirs of Bates, 190. 

8. The statute (R. S., art. 1401) permitting a party to prosecute an appeal, 
without bond, on making proof of his inability to pay the costs or any 
part thereof, is not complied w.th by making a mere affidavit of inability to 
pay costs before a notary; the record containing no evidence that the suffi- 
er ciency of the proof of inability was passed upon in any manner by the 
officers on whom the statute devolves that duty. Hearne v. Prendergast, 
he 627. 
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y APPEARANCE. See JupGMENTs, 11. PRACTICE IN SUPREME CoURT, 27. 
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in ARCHIVES. See EvipENcE, 17. 

te- ARGUMENT OF COUNSEL. 


1. When a defendant files in the cause a written admission, that the 
plaintiff has a good cause of action as set forth in his petition, except 
80 far as it might be defeated in whole or in part by the facts constituting 
the defense, which might be established on the trial in accordance with rule 


Ew 81, he is entitled to open and close in adducing evidence and in the argu- 
I g 

ment of the cause. The rule securing this privilege confers a substantial 

™, right, the refusal of which will be cause for reversal, unless it appears from 


the entire case that the defendant has not been injured, Ney v. Rothe, 374, 
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ASSETS. See Estates oF DECEDENTs, 13, 
ASSIGNEE. See LimiraTions, 25. 
ASSIGNEE’S BOND. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 9, 


ASSIGNMENT. See LANDLORD AND TENANT, 3. 


1. The assignees of a leasehold interest are livble for rent accruing accord. 
ing to the terms of the contract of lease. Le Gierse v. Green, 128. 

2. A policy of insurance is such an instrument of writing as, under arti. 
cles 26 and 267 of the Revised Statutes, may be assigned, and on which 
the assignee may maintain an action in his own name. Lust Texas Fire 
Ins. Co. v. Coffee, 287. 

8. Such assignment, after a loss has been sustained, passes the egal 
title and invests the assignee with the exclusive right to sue upon it. Ip 
his hands, however, it is subject to every discount and defense which 
could have been set up against it in the hands of the previous owner before 
notice of the assigninent was given to the defendant. The fact that the 
assignment was made as a collateral security for a debt will not vary the 
rule. Following Perry v.ansurance Co., 25 Ala., 360; Archer v, Insurance 
Co., 43 Mo., 442; Carpenter v. Miles, 17 B. Mon., 601, and other cases cited, 
Id: 

4. If the assignor of a policy has an equitable interest in the claim, he 
may be joined as a co-plaintiff, but cannot prosecute alone. Id. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


1. An assignment for the benefit of creditors, made under the act of March 
24, 1874, which did not purport to pass title owned by the partnership 
making it, as well as the individual property not exempt from forced sale 
owned by the individuals composing the firm, cannot be sustained as a valid 
assignment. Coffin v. Douglass, 406. 

2. But when a mercantile firm in failing circumstances made an assign- 
ment, by the terms of which they conveyed to the assignee ‘‘all the wares, 
merchandise, stock in trade belonging to us, now in the store of Kniffin 
Bros. (their store), and all the warehouses used, owned and controlled by 
us, together with our books, accounts, notes, bills, including all properties 
of all kinds now owned by us, excepting only such properties as are exempt 
to us,” it was construed to embrace the individual property as well as that 
owned by the firm. It was also held: 

(1) That the surroundings of the parties may be looked to in ascertaining 
what they meant by the language used. 

(2) In the absence of language showing a contrary intent, the presumption 
will be indulged that the parties intended to make an assignment valid in 
law. 

(8) The instrument stipulated for the release of the separate debts of each 
partner as well as partnership debts, and this could not have been intended 
if the purpose was only to assign partnership assets. Jd. 

3. The cases of Von Wettberg v. Carson, 44 Conn., 289; Hanson v. Paige, 
8 Gray, 242, and Malcolm v. Hodgs, 8 Md., 418, reviewed, and other authori 
ties found in the opinion cited. Jd, 

4. Under the fourteenth section of the act of March 24, 1879, which au- 
thorizes the county judge to remove an assignee fur the benefit of cred 
itors, and to appoint another in his stead, the judge may accept a resigna 
tion of the assignee named by the debtor, who announces his refusal to 
act, and appoint another in his stead. ‘ihe acceptance of the resignation is 
equivalent toa removal, Keating v. Vaughn, 518, 
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 etncn FOR BENEFIT OF CREDITORS — continued. 


. When the deed of assignment made for the benefit of creditors con- 
veys designated property, without specifying in terms that it mentioned 
all the property owned by the assignor, but there was attached to and 
made part of the assignment, an inventory, which contained a declaration 
that the property therein named was all the estate of the assignor of every 
description, except such as was exempt from forced sale,— the two papers 
were construed as one, and as a compliance with the second section of the 
act of March 24, 1879, which required ua conveyance of all the debtor’s prop- 
erty except that which was exempt Id. .” 

6. Under the first and ninth sections of the act of March 24, 1879, every 
conceivable interest of the assignor in the property which he owned had 
passed by the deed to the assignee, and it was unimportant whether the 
assignm nt reserved a surplus that might remain after satisfying consent- 
ing creditors. Id. 

7, Under such an assignment. which is made for the benefit of consent- 
ing creditors according to its terms, though nun-consenting creditors do not 
take, under the eighth section of the act above referred to, they may gar- 
nishee any excess which may remain in the hands of the assignee after the 
payment of consenting creditors. If no such remedy should be resorted to, 
the excess should be paid into the district court, to be disposed of by its de- 


‘cree to creditors entitled thereto, and if there should be none, after the 


lapse of a reasonable time, who appear, then the excess would be delivered 
over tothe assignor. Jd. 

When the property passes under the statute by the assignment, no 
provi ion inserted in the deed r garding consenting creditors can interfere 
with tLe distribution of the estate, nor can the rights of creditors protected 
by it be destroyed by attachments or other process in a suit by dissatisfied 
creditors. Id. 

9. The county clerk, as the custodian of the bond of an assignee appointed 
by the judge, may certify a copy thereof which may be offered in evidence, 
and its execution and deposit with the clerk are primu fucie evidence of 
the appointment and qualification of the appointed assignee. Id. 

10, A state statute which, in providing for the administration of the 
estates of insolvents, under assignments voluntarily made, permits such 
assignments for the benefit only of such creditors as may consent to receive 
their proportionate share of the debtor’s estate and execute a release of the 
debtor, cannot be construed as being a law impairing the obligation of 
contracts; and an assignment made under such a law cannot be held void 
because some of the creditors are citizens of other states. Id. 

Livermore et al. v. Jenckes et al., 21 Howard, 126; and Brashear v, 
West, 7 Peters, 609, reviewed and discussed. Id. 

12. Though an assignment for the benefit of creditors, made before 1879, 
after giving their names, failed to state the nature or amount of the as- 
signee’s indebtedness to them, that did not so vitiate the assignment as to 
authorize a court to declare it void on its face. Nave v. Britton, 572. 

13. A description of property conveyed by an assignment for the benefit 
of creditors, prior to 1579, though not specific in the deed, was sufficient, if 
the description given was such that it could be clearly ascertained by parol 
evidence supplementing the general description in identifying the assigned 
property. Jd. 

14. The failure in such a deed to give a full statement of the property 
conveyed, a list of the creditors of the assignor, and the amount of their 
demands, would only invalidate the assignment when done with a fraudu- 
lent intent. Distinguished from Caton v. Mosely, 25 Tex., 874. Id, 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 














15. In a suit by an assignee of an insolvent debtor against an attaching 
creditor, who had seized the assigned property to secure his debt, the 
assignment being a valid one, held, 

(1) The attaching creditor by levying his attachment became a trespasser, 

(2) If he wished to justify himself and show that the other creditors were 
not injured, and that he was the only remaining creditor who was entitled 
to the money which the plaintiff might recover, the onus was on him to 
prove it. 

(8) Such fact was a ground of defense for the attaching creditor and not 
a matter about which the plaintiff was required to plead. Id, 


ASSIGNMENT OF ERRORS. 























1. Appellant relied on the following assignments of error: ... “II. The 
court erred in overruling the motion of defendant for a new trial: 1. Becange 
the verdict was contrary to law. 2. Because the verdict was contrary to 
the instructions of the court. 3. Because the verdict was contrary to the 
evidence. III. The court erred in overruling the motion for a new trial, 
because, under the law and the instructions of the court, the verdict wag 
not supported by the evidence.” Held: That, in view of the statute and the 
rules of court, the assignments of error were too general to receive consid. 
eration. Gulf, W. T. & P. R’y Co. v. Montier, 122. 

2. By the indorsements on the transcript in a cause, removed by writ of 
error to the supreme court, it appeared to have been delivered to the 
attorney for the plaintiff in error one day before the date of the copy of the 
assignment of errors, which was attached to and by agreement of parties 
made a part of the transcript. Held, that the assignment of errors should 
be considered as filed in due time. Booth v. Strippleman, 373. 

3. An assignment of error based on an alleged error in admitting evidence 
will be disregarded when the record fails to disclose that the evidence was 
objected to at the time. Willis v. Donac, 588. 


ASSISTING WITNESSES. See EVIDENCE, 8. 





ATTACHMENT. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 8. Bonps, 3, 



























CORPORATIONS, 1. SEPARATE PROPERTY, 4. 

1. A blank date left in the attestation of the clerk to a writ of attachment 
issued by him, may be filled on motion when the writ itself shows the date 
of itsissuance. Brack v. McMahan, 1. 

2. A sheriff in levying a writ of attachment described the property seized 
under the writ as ‘‘a stock of goods, wares and merchandise;” they were 
at once replevied by the defendant, who waived an inventory, consented to 
the valuation, and gave a delivery bond. Held, that every purpose of an 
inventory having been subserved, the defendant was estopped from object 
ing toa more specific levy. Id. 

3. In a suit by an assignee of an insolvent debtor against an attaching 
creditor, who had seized the assigned property to secure his debt, the assiga- 
ment being a valid one, held, 

(1) The attaching creditor by levying his attachment became a trespasser. 

(2) If he wished to justify himself and show that the other creditors were 
not injured, and that he was the only remaining creditor who was entitled 
to the money which the plaintiff might recover, the onus was on him to 
prove it. 

(8) Such fact was a ground of defense for the attaching creditor and not 
a matter about which the plaintiff was required to plead. Nave v, Britton, 
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ATTACH MENT — continued. 


4. The tenant whose goods are seized by process of attachment, and 
which remain in the rented premises until their sale under such process, is 
liable for rent during the entire period of occupancy. The goods, while in 
custody of the law, are not subject to seizure for rent under a distress 
warrant; but immediately upon a sale of them being made by the officer 
having them in custody, the landlord’s lien can be enforced by their seizure in 
the store and sale for all rents due. If the landlord sells the premises after 
the goods are attached, he has the like remedy for the collection of rents 
which were due before his sale, which he may enforce against the goods, in ; 
the hands of the purchaser of the goods, remaining in the store after their 
sale under attachment. Meyer v. Oliver, 584. 


ATTORNEYS’ FEES. See Bonps, 3. 
ATTORNMENT. See LANDLORD AND TENANT, 6. TRESPASS TO TRY TITLE, 7. 
AUTHENTICATION, 


1. A certificate made in 1851 by a county clerk, over his seal of office. 
reciting that one whose name appeared signed to a power of attorney 
to which the certificate was attached, appeared before that officer, and 
in his presence signed, sealed and delivered the same for the uses and 
purposes therein contained, afforded no such proof, under the statutes in 
force at the time of the execution of the instrument, as would authorize its 
registration. McDaniel v. Needham, 259. 


BAILMENT. See COMMON CARRIERS. PLEDGE. 

BANK CHECKS. See EVIDENCE, 32-34. RaIsED CHECK, 
BANKRUPTCY. See DEED oF Trust, 2, 4,5. JUDGMENTs, 6. 
BANKS. See BANK CHECKS, 1. RAISED CHECK. 


BILL OF EXCEPTIONS. 


1, In a suit for damages for injuries received from a battery by defendant, 
exception was taken to the action of the court below in sustaining an objec- 
tion to the following question: ‘* For what purpose did you strike Waag” 
(the plaintiff). The bill of exceptions failed to reveal the objection stated to 
the question. Held, that the bill of exceptions was not in accordance with 
rule 57, and the ruling belajv would not be revised. Bonart v. Waag, 33. 

2. To entitle one to a revision of the ruling of the court below in regard 
to the admission or rejection of evidence, the matter must be so presented 
by bill of exceptions, filed in proper time, as to enable the court to fully 
understand and know all the facts on which the correctness or error of the 
ruling depends. Hence, when the decision of a question attempted to be 
raised by exception depended on knowing the contents of a deposition, and 
the transcript contained an agreement signed by counsel as to what papers 
should be copied therein, and among those copied was the deposition, but 
there was no agreement, signed by counsel and approved by the trial court, 
that such deposition was used or offered on the qrial, the bill of exceptions 
cannot be considered. Whitaker v. Gee, 217. 

8. When a bill of exceptions fails tu state the objection to the introduction 
of evidence admitted on the trial of a cause, it cannot be specified for the 
first time on appeal. Endick v. Endick, 559. 

4. A bill of exceptions signed and filed after the adjournment of the term_ 
will be disregarded, as has been held before in many cases, some of which 
are cited. Even when properly filed, if it relates to the exclusion of evi- 
dence, and fails to disclose the grounds of objection to its introduction, and 
the evidence would be admissible under some circumstances, it can afford 
no ground for reversal, Willis v. Donac, 588, 
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BILL OF REVIEW. See Evipence, 7. SERVICE BY PUBLICATION, 1, 
1. One who seeks by bill of review to reopen litigation once concluded by 

a judgment against him must allege and prove facts showing that he was 
prevented from making a proper defense to the former action by fraud 
accident, or act of the opposing party, without fault or negligence on his 
part. Nichols v. Dibrell, 539. 

BILLS AND NOTES. See NaGoTIABLE Parer. Promissory Norzs, 

BONA FIDE HOLDER. See NEGOTIABLE PAPER. 

BONA FIDE PURCHASER. See INNOCENT PURCHASER. 


BONDS. See CoLLector’s Bond. County Bonps. NEGOTIABLE Paprr, 1-7, 
1. Title to a coupon railway bond of the state of Georgia, which really be: 
longed to the wife, passed wh-n delivered by the husband as collateral secu. 
rity for a debt due by him and future advances, when the delivery wag 
bona fide, in the ordinary course of business, and with no notice of the 
wife’s interest. Texas Banking & Ins. Co. v. Turnley, 365, 

2. If, however, the bond was transferred an delivered as a collateral ge. 
curity for future advances, and no advances were made unt.l after the 
maturity of the bond, then the title of the holder would depend on the real 
ownership of the bond at the time the advances thus made after its matu- 
rity were received, and in such a case the rights of the wife as the true 
owner would be protected. Following Foley v. Smith, 6 Wall., 493; Texas 
v. White, 7 Wall., 735. and many other cases cited. Jd, 

38. Where judgment was rendered in an attachment suit, ordering the 
sale of the goods seized under the writ, which directed the sheriff to retain 
a portion of the proceeds of sale in his hands to await the further judgment of 
the court, provided intervenors should, within a time specified, file a bond 
with the sheriff fora designated amount, conditioned that they would pay 
to the plaintiff in the suit all damages that he might sustain if they failed 
to show that he was not entitled thereto, held, that, though no person was 
designated as payee, a bond payable to the beneficiary under it was proper, 
Held, further: 

(1) That the fact that no consent of plaintiff to the order requiring the 
bond was shown cou! not affect its validity as a common law obligation, 
He must be construed as having been present in court when the order was 
made, and, making no objection thereto, mist be regarded as ratifying it by 
defending the proceedings through which the intervenors sought to obtain 
possession of the money detained by the execution of the bond in the sher- 
iff’s hands. 

(2) The intervenors had no right, without the execution of the bond, to 
have the money withheld until their claim could be determined. 

(83) The attachment lien having been foreclosed for plaintiff's benefit, the 
bond given by intervenor could not be attacked on the ground that it was 
the result of coercion. 

(4) This case clearly distinguished from Wooters v. Smith, 56 Tex., 199. 

(5) If the intervenor’s claim to the money was based on any reasonable 
claim of right, the only damages plaintiff could recover against him would 
be the loss naturally resulting to him from the loss of the use of the money 
while in the officer’s hands. This would be satisfied by a recovery of interest 
Attorney’s fees would not be, in a legal sense, the natural results of the 
bond. Lichoff v. Tidball, 421. 

BOUNDARIES AND SURVEYS. See Evipence, 8. Limitations. 5-7. QUES 
TIONS OF LAW AND Fact, 2. 

1. Nosuperior dignity, in comparing the calls of a survey, attaches to the 

beginning corner over any other; and since course and distance must yield 
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BOUNDARIES AND SURVEYS — continued. 
when in conflict with a natural object called for in a survey, if that 
natural object is called for at any corner, the lines of the survey may be 
determined by beginning at that point instead of at the corner designated 
as the beginning corner in the field notes. Davis v. Smith, 18. 

2. See opinion for facts under which it was held proper, in determining 
the lines of a survey, to begin at the second corner called for in the field 
notes, which was a point ‘‘seventy varas west of a spring” (about the 
locality of which there was no disagreement), and then, by reversing the 
calls, determine the beginning corner and fix the locality of the survey. Id. 

8. In 1858 parties owning land on cantiguous surveys took possession 
of their respective tracts, leaving a lane one hundred yards wide between 
their fences; the boundary, as claimed by one of the parties, being a line 
running through this lane and terminating opposite a spring called for 
in the field notes. The lane was afterwards, by mutual consent, reduced in 
width to forty feet, by both parties moving their fences towards the center 
of it, the line from opposite the spring still running through it. In 1874La 
surveyor ran a divisional line for the claimants, when one of them, whose 
fence was found to be over the line thus established, withdrew his fence to 
the line then run, where it remained until 1830, when suit was brought by the 
other party against the vendee of him who had moved his fence to establish 
that line. Held: The facts sufficiently established an acquiescence in the 
boundary line fixed in 1874 to estop the plaintiff from disavowing and hold- 
ing up toadifferent line. Id. 

4, A survey called for ‘‘a corner” on the prairie. with no other call at 
that point to designate its locality, and then called to run ‘thence S. 30° 
E. with the west line” of an older survey, which west line was an open, un- 
marked prairie line. The surveyor testified that he established that corner 
“at the head of a prairie branch,” and called to run from that corner with 
the line of the older survey, because he thought he had reached it. He had 
not reached it by over three hundred varas. To stop at the head of the 
prairie branch would give the survey its proper quantity of land. Held: 

(1) The survey must stop at the head of the branch, at the point identified 
by the evidence, and where the distance was exhausted. 

(2) The call for the open line of the older survey will not control the call 
for distance when the evidence shows the mistake, and traces the footsteps 
of the surveyor, who. in fact, stopped at the ** head of the prairie branch,” 
where the distance was exhausted. Oliver v. Mahoney, 610. 


BOUNTY. See DoNATION CERTIFICATE. 
BREACH OF CONTRACT. See Contracts, 5-7. ComMMON CARRIERS, 1-5. 
BRIEFS. 

1, Attention called to rule 36, which requires, when decisions are cited in 


a brief, that not only the volume and page of the report should be given, but 
also the style of the case relied on. McCauley v. Long & Co., 74. 


BROKER. See CHaras, 13. 

BURDEN OF PROOF. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 15, 
DaMaGEs, 15, 16. LE vVIDENCE, 7, 22, 24. Trespass TO ‘Try TITLE, 2. 

CALLS. See BounpDarIEs, 1, 4. 

CANCELLATION. See Fravup, 1, 2. 

CASES CITED. See Contracts, 6, 7. Evipence, 40. Jury, 1, NEGLE 

GENCE, 35. NEGOTIABLE PAPER, 3. RESULTING TRUST, 1, 





































































714 INDEX. 
CASES DISTINGUISHED. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 14 
Bonps, 8. County Bonps, 1. NEGLIGENCE, 19, 30, 36. Negoriapie 


PAPER, 7. SEPARATE PROPERTY, 3. 


CASES FOLLOWED. See AMENDMENT, 4. DamaGes, 2. Divorce, 5. Insur. 
ANCE, 2,5. JURISDICTION, 2. LIMITATIONS, 2, 18. MORTGAGEs, 1, Negu- 
GENCE, 2. NEGOTIABLE PAPER, 5. PARTIES, 1. 3. PRACTICE IN Districr 
Court, 6. PRacTICE IN SUPREME CourRT, 8, TELEGRAPH COMPANIES 1, 

CASES OVERRULED. 

1. The case of Price v. Cole, 35 Tex., 471, overruled in Grace v. Wade only 
on the question raised in it under the registration laws, and as to innocent 
purchaser without votice. Ryan v. Ryan, 473. 


CASES REVIEWED. See ALIENS, 6. ASSIGNMENT FOR BENEFIT OF CREDITORS, 
3, 11. Contracts, 8. DAMaGEs, 14. DONATION CERT FICATE, 2, Negus 
GENCE, 15. PARTN®@RSHIP. 5. RESULTING TRUST, 2. SEPARATE PROPERTY, 
5. SLANDER, 11. VENDOR’s LIEN, 5. 


CAUSE OF ACTION. See LANDLORD AND TENANT, 4. NUISANCE, 1. 
CERTIFICATE. See ACKNOWLEDGMENT, 1. AUTHENTICATION, 1. 
CERTIORARI. See WILLS, 9. 


CHARGE. See EvIDENCE, 40. FRAUDULENT CONVEYANCES, 4. Homestrap, 12, 
HUSBAND AND WIFE, 5. NEGLIGENCE, 12. PATENTS, 4. PRACTIOZ IN Dise 
TRICT CourRT, 1. PRACTICE IN SUPREME COURT,'18. SEPARATE PROPERTY, 
6, 7. SLANDER, 7, 9. 

1. In a suit against a railway company for damages alleged to have re- 
sulted from the negligence of its servants, whereby plaintiff's child was 
injured while playing on a turn-table of the road, the following charge was 
given to the jury, it having been urged on the trial that the custom of 
otber railroads not to lock or fasten their turn-tables was a sufficient reason 
for appeliant’s neglect in this respect: ‘‘ fhe fact that it was not a custom 
upon other roads in Texas or in other states, apd upon defendant's road, 
to fasten, lock, guard or watch turn-tables will not affect plaintiff's right to 
recover in this suit, if it is shown by the evidence that he has received 
damage as alleged. lt is the legal duty of defendant to keep its turn-table 
locked, fastened, or guarded, to keep children without discretion from being 
injured thereon, without regard to the custom of railroads as to the fasten- 
ing or guarding turn-tables.” Held, 

(1) The charge did not inform the jury that a failure to perform a given 
act was negligence, but only that the custom of other roads would not de 
feat plaintiff's right to recover ‘‘if it was shown by the evidence that he had 
received damage as alleged.” 

(2) The second sentence of the charge announced a legal duty incumbent 
on defendant, and was not objectionable. 

(3) The charge was proper to meet a defense erroneously based on the cus- 
tom of other railroads as to fastening their turn-tables. G., C. &S. F. Ry 
Co. v. Evansich, 3. 

2. See opinion for the second instruction asked by appellant and prop- 
erly refused because tending to confuse the minds of the jury by direeting 
their attention to a false issue. Jd. 

3. A charge of the court. in an action for damages against a railway com- 
pany for injury done a child on its turn-table, that the law does not im- 
pose any duty on the company to lock or fasten its turn-table, was properly 
refused, because tending to mislead the jury to the belief that no duty 

rested on the company to keep its turn-table securely. Jd, 
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CHARGE — continned. 











4, In an action for damages against a railway company for injury done 
a little child by the company’s negligence in leaving unfastened a turn- 
table, whereby the child playing on it was hurt, there was evidence tend- 
ing to show that the table was well fastened, that it could not have been 
unfastened by a child of tender age, and that it was unfastened by those 
old enough to be responsible for their negligences. Held, it was the duty 
of the court to give an instruction fairly submitting to the jury whether 
the servants of the corporation had so fastened its turn-table that chil lren 
non sui juris could not have unfastened it and used it. Hvansich v. G., C. 
<8. F. R’y Co., 24. 

5. While the practice of district judges, sometimes indulged in, of charg- 
ing in suits for damages that the jury might find, if at all, for plaintiff an 
amount not to exceed thesum claimed, has been disapproved by the supreme 
court, it has never held that this alone would constitute cause for reversing 
a judgment. It certainly would not when the result was a verdict greatly 
less than the amount claimed, and not more than the evidence seemed to 
authorize. Newman v. Dodson, 91. 

6. 1t is not a charge on the weight of evidence, in a suit to recover dam- 
ages, for the trial judge to enumerate the facts which the jury might 
consider in estimating damages, when the charge does not assume their 
existence, but instructs the jury that they must look to the evidence for 
them. Nor was it error in the court to tell the jury that if the injuries 
complained of were proved in this case, the damage resulting from them 
might be determined from the general knowledge and experience of the 
jury. Jd. 

7. A charge of the court which tends to induce belief that facts recited 
in it are sufficient to authorize a conclusion which the law does not attach 
to them, is error. Emphasizing, by repetition, an idea already conveyed in 
a charge is also error, and may be as‘hurtful as a charge on the weight of 
evidence. Frisby v. Withers, 1384. 

8, A charge containing a mere repetition of a principle of law already 
given in different words by a previous charge should not be given; espe- 
cially is this true when such repetition would give undue prominence to the 
principle concerning which the repetition is asked. Traylor v. Townsend, 
144. 

9, On an issue of fraud in making a transfer of goods, the court, which 
had already instructed the jury that the purchaser must have knowledge 
of the fraud to avoid a fraudulent conveyance, but had not defined what 
constituted such knowledge, gave the following charges in substance, at the 
request of the party alleging the fraud: 

(1) That such knowledge would avoid the sale, though the purchaser had 
paid a valuable consideration. 

(2) That such knowledge would avoid the sale, though the vendee had no 
fraudulent intent in making the purchase. 

(8) That the sale with such notice was void as against the rights of cred- 
itors. 

(4) That it would be avoided under such circumstances, though the only 
motive of the purchaser in buying was to get cheap goods. 

(5) That actual knowledge of the fraud on the part of the purchaser was 
not necessary to set aside the sale. Held, the charges did not all contain the 
same principle defined in different language, and though it would have been 
better to have given the substance of all in one connected charge, they were 
not subject to the objection (under the circumstances of the case) of giving 
undue prominence to any one principle of law. Id, 
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CHARGE — continued. 



























































10. When the entire charge of a court is not incorporated in the record 
the presumption will be indulged that a proper charge was given in regard 
to an issue about which the record contains no charge. 7. & P. Ry Co. . 
Lowry, 149. : 

11. In a suit for damage, charged to have been sustained by the neoli. 
gence of a railway company in running its cars across a public street 
from which plaintiff's arm was broken and great pain inflicted, the court 
was asked by defendant to charge the jury: ‘*That defendant had the 
right to use its own track, and its servants managing its train would have 
the right to presume, if its track was clear, that it would remain go; and if 
its servants saw plaintiff driving his team toward the crossing over its 
track, they had the right to act on the presumption that he woul not drive 
his team on to its track, or in contact with its train, or in dangerous prox. 
imity to it; and if you believe from the evidence that plaintiff was not on 
the track that defendant’s engine occupied, and that his injury, if any, 
was occasioned by his driving his team up to or against defendant's train, 
by reason of which his horses, or one of them, took fright and ran off, and 
occasioned such injury, then your verdict should be for the defendant.” 
Heid, that there was no error in refusing the charge, the evidence showing 
that the engineer running the train was in the particular case guilty of neg: 
ligence. Id. 

12. See charge of court for instructions held proper in this case. Id, 

13. Ina suit brought by appellant for commissions claimed in selling flour, 
it was acontroverted point whether appellant should be paid twenty cents 
per barrel, or $20 a car-luad, about which the evidence was conflicting. The 
following instruction was given: ‘If the jury believe, from the evidence, 
that a contract exis’ed between the parties prior to 1879, and continuing 
during that year, by which R. L. Anderson was to be paid $20 per car-load, 
consisting of one hundred barrels, and if you believe that after such con- 
tract had been in existence, and of performance, the number of barrels 
shipped in each car was increased, and if Anderson was notified of such 
increase without his making any demand for extra compensation, then you 
are charged that the fact of an increase in the number of barrels stored 
in each car would not of itself change or alter the original contract, And 
if the original contract was that the parties should receive compensation by 
the car load, the mere fact alone of an increase in the number of barrels 
sent in a car would not entitle him to charge or receive commissions by the 
barrel.” Held, that it was not a charge upon the weight of evidence, An- 
derson v. Martindale, 188. 

14. See statement of case for instructions given by the court in which, 
when considered with reference to the facts of the case, as disclosed in the 
statement and opinion, there was no error. Dallasv. G., C. & S. F. R’y Co., 
196. 

15. In a suit against a railway company for damages for injuries inflicted 
by the alleged negligence of the company’s servant in closing a car door 
on plaintiff's finger and crushing it, one of the cortroverted facts in the 
case was whether the plaintiff, when the injury was received, was attempt 
ing to enter one of the carriages of the train, or whether he was standing 
on the car platform with his hand negligently so placed as to be rendered 
liable to injury. Held. that a charge which in its language seemed to as- 
sume as a fact that the plaintiff’s finger was crushed when attempting to 

enter the car waserror. G., H. & S. A. R’y Co. v. Davidson, 204. 

16. The error was not remedied by another charge, to the effect that unm 
less the jury believed that the porter (the servant) knew that plaintiffs 
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CHARGE — continued. 
finger was in such a position as that it would get crushed when he shut the 
door, and when the injury was inflicted, they could not find for the plaintiff, 
Id. 

17. A charge which instructs a verdict to be rendered for a party toa 
suit, when the uncontradicted evidence on all the issues involved clearly en- 
titles him to such a verdict, is not error. Following Teal v. Terrell, 53 Tex., 
257, and other cases cited. (See 22, infra.) Eason v. Eason, 225, 

18. Though acharge of the court may be in some respects incorrect, or 
present some issues not raised by the pleadings, yet if it appear affirmatively 
from the record that the finding of the jury was not influenced by such 
erroneous charge, the case will not ordinarily be reversed because of such 
immaterial error of the court. H., EF. & W. T. R'y Co. v. Hardy, 230. 

19. It is cause for reversal of a juigment, when issues have been submit- 
ted by the charge of the court to the jury concerning which no evidence 
had been admitted. Cook v. Dennis, 246. 

20. One sued for malicious prosecution and false imprisonment of plaint- 

iff, attempted to justify the alleged wrong by alleging ownership through a 

tax title of certain land, for cutting timber on which he had prosecuted and 

caused plaintiff's arrest. Held: 

(1) That a charge instructing the jury that the tax title gave the defend- 
ant nv right either to the land or the timber growing on it, and that its 
existence would not ‘‘ constitute probable cause in favor of defendant for 
believing that the land or the timber thereon had been his property,” was 
error. 

(2) The true question was, whether or not the tax deed tended to show 
the existence of probable cause for defendant to believe that he owned the 
land described in it, and the timber thereon, and this should have been left 
to the jury for the purpose of negativing malice, and in mitigation of 
exemplary damages. McDaniel v. Needhum, 269. 

21. See opinion for other charges of the court on the subject of malicious 
prosecution, in which, if error existed, it was an abstract error which could 
not have misled the jury, and afforded no cause of itself for reversal. Jd. 

22. When there is no evidence except that which establishes facts, and 
a conclusion therefrom in favor of one party, it is not error to instruct 
the jury to return a verdict for such party; but though there may be 
no controversy as to the existence of facts, yet when the conclusion to be 
drawn from them is the subject matter of dispute, it is error to direct a ver- 
dict for either party. (See 17, supra.) Supreme Couneil of A. L. of H. v. 
Anderson, 296. 

23. One who does not regard the charge of the court as sufficiently full 
should call attention to the fact by presenting and asking a charge supplying 
the supposed defect;’failing to do this, he cannot urge the defect for the first 
time on appeal. Endick v. Endick, 559. 

CHASTITY. See Damaaas, 6. Divorce, 1. SLANDER. 


CHATTEL MORTGAGE. See MorTGAGE. 
1, When the possession of personal property, which has been mortgaged, 
| is delivered to the mortgagee or to another for him, it becomes in effect a 
pledge, and the rights of the parties are to be determined by the principles 
of law applicable to pledges. Hudson v. Wilkinson, 605,‘ 
CHECKS. See Evipencs, 32-34. RaIseD CHECK. 
CHIEF JUSTICE. See Country Lanps, 1, 2. 


CHILDREN. See ALIENs, 8. JUDGMENTS, 16. NEGLIGENCE, 1, 4, 5, 6. 
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CITATION. See JUDGMENTs, 11, 14. 

1, A motion to quash a citation for alleged defects therein, on which no 
action of the district court was procured until two terms had intervened 
presents no question which will be considered on appeal; for, under the 
statute, if either the citation or the service thereof had been acted on and 
held defective at the term when the motion was filed, under the sta ute the 
defendant would have been regarded as having made his appearance at the 
succeeding term. J. & G. N. R’y Co. v. Brett, 483. 

2. When no excuse is shown for not procuring the action of the district 
court on a motion to quash a citation for defects therein during the term 
at which it is filed, the right te urge the objection at a subsequent term 
is waived. Id. 

3. When, on appeal from a judgment by default, the record fails to show 
affirmatively either service of citation on the defendant, or waiver thereof 

. . , 
or an appearance entered by him in the court below, the judgment must be 
reversed. Bates v. Casey, 592. 

CITIES. See MuNICIPAL CORPORATIONS. NEGLIGENCE, 34. 
CLAIM BOND. See EXEcUTION, 1. 

CLAIMS AGAINST ESTATES. See Estates oF DECEDENTs, 5-9, 
CLERK OF COURT. See ADJOURNMENT, 1. 

CLOUD ON TITLE. See Non-suir, 1. 

COLLATERAL ATTACK. See JupDGMENTs, 1, 4, 14. 


COLLATERAL SECURITY. See CorporaTions, 1. INSURANCE, 2. Negqo- 
TIABLE PaPER, 4, 5. 


COLLECTOR’S BOND. 

1. The sureties of a tax collector who procure, on their application to be 
released, an order of the commissioners’ court requiring of the collector a 
new bond, are not relieved as sureties until a new bond is approved by 
the comptroller of the state, notwithstanding its approval by the commis- 
sioners’ court. State v. Wells, 562. 


COMMISSIONERS’ COURT. See CoLLEcTor’s Bonn, 1, 
COMMISSIONS. See CHARGE, 13, 


COMMON CARRIER. 
1. A parol contract by which a railway company agrees to receive cattle 
on its cars for transportation on a day certain, and which is violated by not 
having the cars as agreed on, may be made the basis of recovery against the 
company for all damages caused thereby. It cannot claim that its liability 
did not attach until the signing of a bill of lading for the cattle, which 
were delivered at a subsequent day, and after the contract had been 
violated. The liability of the company for damages was for a breach of 
contract, which made delivery of the cattle at the time specified impossible, 
and arts. 231, 282 and 283 of the Revised Statutes refer only to the liability 
of a common carrier after delivery of the thing to be transported and 
after signing a bill of lading therefor. 7. P. R’y Co. v. Nicholson, 491. 
2. Such damages for breach of contract may be allowed as are naturally 
the result of the breach, or as may fairly be considered as having been 
within the contemplation of the parties at the time the contract was 
made. Id. 
8. When it is within the knowledge of a railway company that cattle 
which it has contracted through its agents to receive at a specified time 
and to transport to a particular destination are intended for sale on their 
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COMMON CARRIER — continued. 





arrival there, and the company, without fault of the owner of the cattle, 
violates the contract, and does not receive the cattle until a later period, 
whereby loss results, the Aifference between the value of the cattle at the 
place of destination when they should have arrived there under the con- 
tract, and when they did arrive there,is a measure of damage. If there 
is other deterioration due to the delay of the carrier, that must also be taken 
into consideration in estimating damage. Id. 

4, The rule which makes the measure of damages the difference be- 
tween the value of goods at the place of shipment, and their value at the 
point of destination, applies to cases where the goods are never delivered at 
all at their ultimate destination, and not where there has been loss sustained 
by the failure to start them on time from the point of shipping. Id. 

5. When a railway company announces through its agent that it will 
not make a shipment at a time previously contracted for, a tender of 
the articles to be shipped at the time previously agreed on is thereby waived 
and rendered unnecessary to fix the liability of the company for resulting 
damages. Id. 

6. In a suit for damages against a common carrier for the loss of second- 
hand clothing belonging to the plaintiff, table furniture, and the like, 
having no special marketable value, and which were useful chiefly to the 
owner, it would seem that the measure of damages would be, not their loss 
at the place of intended delivery, but the value of such things to their 
owner; not a price suggested by his partiality for them, nor yet what he 
could sell them for, but the actual loss in money he would sustain by 
being deprived of such articles of domestic use. J. &@ G. N. R’y Co. v. 
Nicholson, 550. 

7. In such cases it is only when the freight money has not been actu- 
ally paid that the amount of it is to be deducted in estimating damages, 
When no sum was alleged or proved by the shipper, and no amount was 
specified in the bill of lading, it was not error in failing to charge on the 
subject. IJ. 


COMMON LAW. See NEGLIGENCE, 26, 
COMMON LAW BOND. See Bonps, 3. 
COMMUNITY PROPERTY. See Homesteap, 6. MortGaGes, 1. PARTIES, 3, 





4, ResuLtine Trusr, 1. SEPARATE PROPERTY, 4. 

1, A judgment against the husband alone, touching community property, 
is conclusive as to the title to the property upon both husband and wife, 
Nor is the wife a necessary party to any suit in which the homestead is not 
available as a defense, merely on account of the fact that the family home 
is established on the property, unless she has a defense growing out of her 
homestead rights which would defeat the action, in which event she is a 
necessary party. Jergens v. Schiele, 255. 

2. Irregularities in proceedings had by husband or wife to qualify the 
surviving spouse to dispose of the community estate, such as pertain to 
making out an inventory and appraisement, cannot vitiate a sale of the 
community proper. Pratt v. Godwin, 331. 

8. In a suit by the heirs, claiming, by right of inheritance from their 
deceased mother, land which had been acquired during the marriage of the 
father and mother, but which they claimed was purchased with the separate 
means of the mother, and which had been sold by the surviving father 
after the mother’s death, under such circumstances that no title to even a 
community interest in the wife could pass by the father’s deed, the testimony 
left it uncertain as to whether the property was separate or community 
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COMMUNITY PROPERTY — continued. 


property. Held, that a judgment in favor of those heirs of the mother not 
barred by limitation, for their interest in an undivided half of the prop- 
erty, would not be reversed. The fact that the plaintiffs claimed the entire 
tract was no reason for denying a judgment to such of them as appeared 
entitled, and who were not barred by limitation. Browder v. Clemens, 587, 

4. Such property as is acquired during marriage by reason of a personal 
trespass committed on the wife belongs to the community. For its recovery 
the husband may sue, and the wife is ordinarily neither a proper nor neces. 
sary party. 7. C. Ry Co. v. Burnett, 638. 

5. To constitute the wife, claiming through a conveyance from her hus. 
band, a bona fide purchaser, as against a claimant under an older wnrecorded 
deed, she must have paid out of her separate means for the land; for if the 
money which was the consideration of the deed to her was community prop. 
erty, the deed from her husband would be a gift, and no valuable considera- 
tion in that event having moved from her, she could not in contemplation 
of law be an innocent purchaser without notice. Pearce v. Juckson, 642, 

6. When the money which formed the consideration for the dee| wag 
money collected two years after marriage, due for services as a school 
teacher performed by the wife, it will be presumed to be community prop. 
erty. The fact that the husband collected it, and made the deed to rejm- 
burse the wife without her knowledge, or that, as between themselves, he 
regarded the money as her separate property, would not change its char- 
acter. Id. 


COMMUTATION. See Divorces, 3. 
COMPENSATORY DAMAGES. See Damaaes, 4, 5, 7,9. 


COMPETENCY OF WITNESSES. See EVIDENCE, 7% 
COMPROMISE. See JUDGMENTs, 1. 


COMPTROLLER. See CoLLector’s Bonn, 1. 
CONCEALMENT. See LIMITATIONS, 2. 

CONDITIONAL AGREEMENT. See CoNTRACTS,4. 
CONDITIONAL SALE. See HOMESTEAD, 4, 

CONDITION SUBSEQUENT. See DEED, 7, 8. Trusts, 1, 
CONFESSION OF JUDGMENT. 


1. Though a confession of judgment cures all errors committed in de- 
fectively stating a cause of action, or in the rulings made by the court 
before it was entered, still the pleadings must disclose some basis for the 
judgment. Hence, when, in a suit to recover $28.75, judgment was ren- 
dered by confession for $792.54, there being no pleading to authorize such 
a judgment, it was reversed. Frazier v. Woodward, 449. 


CONFLICT OF EVIDENCE. See New TrIAt, 6. 

CONFLICT OF SURVEYS. See LimIraTions, 6. 

CONSIDERATION. See ADVANCEMENT, 1, COMMUNITY PROPERTY, 5, 
CONSTITUTIONAL LAW. See ALtrens, 2,5. County Bonps, 5, 6, Hom 


STEAD, 4. LAND CERTIFICATE, 6. PATENTS, 3, 4. WELLS, 7, 8. 

1. A state statute which, in providing for the administration of the estates 
of insolvents, under assignments voluntarily made, permits such assign- 
ments for the benefit only of such creditors as may consent to receive their 
proportionate share of the debtor's estate and execute a release of the debtor, 
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CONSTITUTION AL LAW —continued. 
cannot be construed as being a law impairing the obligation of contracts; 
and an assignment made under such a law cannot be held void because some 
of the creditors are citizens of other states. Keating v. Vaughn, 518. 


CONSTRUCTION. See ADVANCEMENT, 1, W£ULLs, 6, 

1, Courts, either of law or equity, will adopt any reasonable construction 
consistent with the terms of an instrument that will defeat the springing of 
an implied condition subsequent in a grant. Ryan v. Porter, 106. 

2, It is error for the court to submit to the jury a question as to the legal 
effect of a written instrument. Cook v. Dennis, 246, 

8. Whenever a person of sound mind, and capable of contracting, deliber- 
ately executes an instrument in writing, conveying property to another, the 
language and legal effect of which are fully known to him at the time, he 
must be held to have intended to do what the instrument declares, unless 
by the fraud of the other party, which may consist in a promise by the 
grantee to do or not to do, to suffer or not to suffer, in reference to the 
grantor, or in reference to the subject matter of the contract, something 
which the grantee afterwards refuses to perform or permit, whereby the 
grantor is induced to omit something from the writing, which, but for such 
fraud, would have been inserted. Lott v. Kaiser, 665. 


CONSTRUCTIVE NOTICE. See Norticz, 1. 
CONSTRUCTIVE POSSESSION. See Limitations, 7.- PossEssion, 1. 
CONTEST OF WILL. See WILLS, 7-13. 


OONTINUANCE. See Practice 1n District Court, 3. 

1. An application for a continuance, made in May, 1883, on account of 
the absence of a witness residing in the county who was alleged to have 
been subpoenaed in May, 1882, no other fact in regard to due diligence being 
shown, was properly overruled. The witness may have refused at a former 
term to obey the subpcena. City Nat. Bank v. Stout, 567. 


CONTINUOUS POSSESSION. See LrwiTatTions, 10-19, 
CONTRACTORS. See NEGLIGENCE, 35. 


CONTRACTS. See CONSTRUCTION, 3. CHARGE, 18. NEGLIGENCE, 20. PLEap- 
ING, 5. RAISED CHECK, 1. SALE, 1. 

1, Equity cannot change the contract of a party and relieve him from 
an undertaking which he has fairly assumed, especially after he has re- 
ceived the consideration which induced him to make the contract. Tre- 
vino v. Cantu, 83. 

2. A vendor of land made a deed thereto, with general warranty, and 
executed at the same time another instrument, by which, if the title should 
fail, it was stipulated that the purchaser (who went into possession under 
his deed) should not recover more than $2,000, Mexican coin, which was 
the price paid, Held: 

(1) The vendor could not, by afterwards confessing that the title was de- 
fective, compel by suit the purchaser to receive the $2,000. 

(2) The purchaser had a right to retain possession and resist an adverse 
claim, and, in case of eviction, recover according to the terms of his con- 
tract. 

(8) He was entitled to retain possession as against his vendor, to buy out 
the adverse claimant, if he desired to do so, and to every other advantage 
resulting from possession. Jd. 

Vou, LXI— 46 
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CONTRACTS — continued. 






3. See statement of case for facts pleaded which were held sufficient to 
maintain an action to recover for services rendered. House v. Faulkner 
808. : 

4. An instrument of writing was executed by one House for himself 
and ‘in behalf of the corporators of the International Railway Com. 

pany, in which they promised to deliver to the order of Henry B. Andrews 
five thousand dollars in bonds, to be issued by the state of Texas in aid of 
that road; the bonds to be delivered as soon as the first instalment thereof 
should be issued to the directors of the road by the state.” Ina suit against 
House on the obligation it was alleged that Andrews had delivered ang 
indorsed the instrument to W. A. Saylor for one Crawford, who, it wag 
alleged, had performed the services for the obligors which constituted the 
consideration for the bonds, and that Saylor had sold and delivered the 
instrument for Crawford to the plaintiff. In a suit by plaintiff againg 
the company, which pleaded non est factum, and also against House, held: 

(1) The agreement was not a contract for the sale of bonds, for it bore date 
two days before the International Railway Company had an existence, and 
no such contract could be made of a thing having no potential existence, 

(2) The agreement contained a promise not absolute, but conditional, to 
deliver a thing which was not in existence, and which could not neces. 
sarily, under any facts and laws then existing, nor under any acts which 
any of the parties to the agreement could possibly perform, ever have an 
existence. 

(8) The agreement bears internal evidence, when considered with reference 
to the fact that the company whose bonds were to be delivered had no 

existence, and that the agreement to deliver was not unconditional, that 
the parties contracted for the delivery of the bonds only in the event they 
should be issued. } 

(4) Whether the instrument was received as payment for services rendered 
was a question of fact. If such was the case, and the absolute right to have 
the bonds delivered never existed, no right to recover what might have 
been the value of such bonds, nor right to recover the value of services 
which may have been the consideration for the conditional promise con- 
tained in the instrument sued on, could exist. 

(5) If the instrument was not taken in payment for such services as may 
have been rendered, the facts should have been pleaded, showing the true 
nature of the agreement; and since the bonds were never really issued by 
the state, the value of the services might have been recovered by a proper 
party as though the agreement never had been executed; but in such a case 
it would be necessary to set forth in what the services consisted, and the 
statute would then run from the time when performance of the contract 
became impossible. Id. 

5. A planter engaged in raising cotton purchased from a druggist an 
article known as ‘ Paris Green” for the known purpose of killing cotton 
worms, though it was not shown that the seller warranted that the article 
would accomplish that purpose. Held: 

(1) Though technically no warranty existed, there was an implied contract 
that the seller sold and delivered an article of the kind contracted. 

(2) A warranty is an express or implied statement of something whicha 
party undertakes shall be a part of a contract, and, though a part of @ col 
tract, collateral to the express object of it. 

(3) While the rights of parties who buy under an express or implied war 
ranty as to the thing sold, and of those persons who contract for one thing, 

and another is delivered to them, in reference to their remedy, in some f.- 
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CONTRACTS — continued. 





spects may differ, yet, when the thing received has been consumed in test- 
ing it, and rescission has become impracticable, the relief is the same, 
whether the action be on a warranty or ona breach of the contract. Jones 
v. George, 346. 

6. It was known to the druggist that the purchaser desired to buy 
“ Paris Green ” and to apply it te prevent the destruction of his cotton crop 
by worms, but it was not shown that the druggist did not honestly believe 
that he was selling and delivering the thing which he contracted to sell, or 
that the buyer had any idea that he was receiving in the purchase anything 
else. The article delivered was not “ Paris Green,” and on being applied to 
the cotton crop failed to destroy the worms, and the crop was destroyed by 
them. There was evidence tending to show that ‘* Paris Green” would have 
destroyed the worms. In an action for damages against the druggist for 
the value of the crop destroyed, held: 

(1) If the contract was made for the express purpose of avoiding a loss 
likely to occur from a known natural cause, which could be controlled and 
avoided ; and if this was known to the contracting parties, and that compli- 
ance with the contract by delivering genuine ‘‘ Paris Green” would have pre- 
vented the injury by destroying the thing which immediately inflicted it, 
then the breach of such a contract must be regarded, within the meaning of 
the law, as the direct cause of the injury, for which the druggist would be 
liable, 

(2) In such case there is an immediate and natural relation between the 
act complainee of and the injury, without the intervention of any other 
independent cause; for a cause Which is subject to control, and is contem- 
plated by the parties looking to its avoidance and control, cannot be said to 
be an “‘ independent cause.” 

(8) An act is the proximate cause of an injury when the injury is the 
natural and probable consequence of the negligence or wrongful act, and 
which, in the light of attendant circumstances, should have been foreseen 
(following Milwaukee, etc., R. Co. v. Kellogg, 94 U. S., 475), 

(4) What is the proximate cause of an injury is ordinarily a question for 
the jury, and is not a question of science or legal knowledge. 

(5) Where civil injury has resulted from a breach of contract or from a 
tort, and the elements of fraud, oppression, malice or gross negligence are 
absent, the law gives only compensation for the actual loss sustained, 

(6) The damages which a party may recover on a breach of contract are 
those which are incidental to and are caused by the breach, and may reason- 
ably be supposed to have entered into the contemplation of the parties at 
the time of the contract (following 13 La,, 404), 

(7) In the case stated, the liability of the druggist was as broad under a 
breach of contract as if he had expressly warranted the substance which 
he delivered to be ‘* Paris Green.” 

(8) The breach of the contract, if it resulted in the loss of the cotton crop, 
must be deemed the proximate cause of the loss, and the measure of dam- 
ages would be the value of the crop as it stood, just before it was destroyed 
by the worms, with the cost of the compound used, and the further cost of 
its preparation and application to the cotton, with interest on the money 
thus expended added. 

(9) Notwithstanding the breach of the contract, no recovery could be had 
for any loss which the planter might have avoided with ordinary care and 
reasonable expense (following State ex rel. v. Powell, 44 Mo,, 436; Davis 2. 
Fish, 1 G. Greene, 406, and other cases cited), Jd. 

%. When a right or duty is created wholly by contract, it can only be en- 
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CONTRACTS — continued, 

forced between the contracting parties or their privies; citing McDonald y 
Snelling, 96 Mass. (14 Allen), 294. Id. 5 
: 8. Goodloe v. Rogers, 10 La, Ann., 631; Lobdell v. Parker, 3 La., 928. 
Benton v. Fay & Co., 64 IIL, 417; Wolcott, Johnson & Co. v. Mount, 35 
N. J. L., 266; Passinger v. Thorburn, 34 N. Y., 634; Ferris v. Comstock 
& Co., 33 Conn., 513; Schutt v. Baker, 9 Hun, 555; Milbura wv, Belloni, 39 
N. Y., 53; Houser v. Pearce, 13 Kan., 106; Hitcheock v, Hunt, 28 Conn,, 
843, and other cases, reviewed. Jd. 

9. One will be bound by the contract made in his name by another, ag his 
agent, when such other has been accustomed to make similar contracts 
for him, as his agent, with his knowledge and approbation, and which have 
been recognized and ratified by him. 7. P. R’y Co. v. Nicholson, 491, 

10. All evidence regarding conversations between contracting parties, 
which afterwards resulted in a written contract clear in its terms, is inad. 
missible for the purpose of giving such contract a meaning different from 
that which the written words import, unless fraud, accident or mistake 
intervened and prevented the use of such language as was intended to cop. 
vey the real meaning and intention of the parties, in which event it may be 
shown. Bruner Bros. v. Strong, 555. 7 

11, One contracting party who makes a representation to the other be 
fore the consummation of the contract, announcing at the time that he will 
not be bound by it, may enforce his contract though the representation was 
in the nature of an inducement to close the contract, and was incorrect, 
provided there was no intention to defraud; for the party to whom the 
statement was made had no right to negotiate on the basis that it was true, 
when cautioned by the other party that he would not be bound by it, Jd, 


CONTRIBUTION. See Venpor’s LIEN, 4. 

CONVERSION. See PLEDGE, 2, 3. 

COPY. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 9. EvipeNce, 10, 16,11, 
CORNERS. See BounpaRIEs, 1, 2. 


CORPORATIONS. See RAILROADs. 

1. A by-law of a private corporation provided that stock of the corpora 
tion could only be transferred upon the surrender of the certificate of stock 
to the president or secretary of the company, ‘‘either of whom shall see 
that the same is cariceled, by writing ‘ canceled’ prominently over the face 
of the certificate, and erasing the name of the president, before issuing a 
new certificate to be filed away.” The statute makes no such provisionasa 
test of ownership. Stovk without being transferred on the company’s 
books was delivered by the original owner to B. as collateral security, with 
the owner's name signed thereon to a blank transfer. In a suit against the 
original owner by an attaching creditor, B. was garnished. Held: 

(1) By the delivery ahd transfer of the certificates of stock B. became 
the owner of them, and the original owner was divested of any right or in 
terest in them, so long as the debt they were intended to secure remained 
unpaid, 

(2) The by-laws regulating the transfer of stock were merely intended for 
the protection of the interests*of the corporation, and no effect should be 
given to them further than to attain that object. 

(3) Such regulations are not restrictive of the stockholder's right to tran® 
fer his stock at pleasure, subject to the charter rights of the corporation, 
though the purchaser cannot claim a certificate of, or a dividend upon, the 
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CORPORATIONS — continued. 


shares, unless he first applies for a transfer according to the charter and 
by-laws. 

(4) Such transfer is valid as against an attaching creditor of the vendor, 
who attaches the shares before he or the corporation has notice through its 
officers. Following Angell & Ames on Corporations, 11th ed., and cases cited 
in the opinion. 

(5) A judgment ordering the shares to be sold as under execution, and the 
proceeds to be paid first to B. to the extent of his debt, and the overplus, if 
any, to be applied to the judgment rendered in favor of the attaching cred- 
itors to the extent of the debt remaining unpaid, was proper. Seeligson & 
Co. v. Brown, 114. 


COSTS. 


1. If it is shown that the purpose of a party in resorting to taking the 
deposition of a witness, and also examining him on the witness stand, was 
to oppress the adverse party by increasing costs, the court might impose the 
costs of the deposition on the party in fault; but such purpose would have 
to be shown to the satisfaction of the court. G.,C. &S.F. R’y Co. v. Evan- 
sich, 3. 

2, When no purpose to oppress by increasing needlessly the costs ina 
case is shown, he who forces another te law cannot complain if the entire 
costs of perpetuating and bringing before the court in the most enduring, 
effective'and favorable manner all the evidence there is against him are 
imposed upon him if judgment shall be rendered for his adversary. Jd. 


COTTON WEIGHUERS. 


1. One who kept scales in a city on which to weigh produce, who 
solicited orders to Weigh upon them, and who was not the official public 
weigher, was not liable on a guo warranto to the official weigher, on ac- 
count of weighing produce under written instructions from the owners 
thereof. Such a person had the right under the law to keep scales for 
weighing in a city; to pursue the business of a private cotton weigher, and 
to solicit such business on private orders as he was allowed to receive. 
Watts v. State, 184. 


COUNTERCLAIM. See Nown-svirt, 1. 


COUNTIES. See County Bonps. County LANDS. 


i. A bond executed by the county treasurer, conditioned as required by 
law, which is made payable to the individual occupying the position of 
county judge, but which fails to designate his official character, constitutes 
a substantial compliance with the statute requiring an official bond, if it 
appears to have been examined and approved in open court, certified to by 
the county judge, and was properly filed and indorsed by the county clerk, 
Smith v. Wingate, 54. 

2. A suit on such a bond, brought in the name of the obligee for the use 
of the county, is, in effect, a compliance with art. 1200, R. S., which requires 
suits by a county to be brought in its corporate name, the county being the 
real plaintiff. Jd. 

8. It is not necessary, in a suit brought for the use of a county, that the 
petition should show on its face that the county had authorized it. Such an 
objection can be taken only by plea in abatement. Jd, 


COUNTY BONDS. 


1. Prior to the act of the legislature of 1884, in view of the uniform policy 
of the state. which, at the time of the adoption of the constitution of 1876, 
was clearly against the existence and exercise of an implied power in a 
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BONDS — continned. 
county, through its commissioners’ court, to issue negotiable county bonds 
bearing interest for the purpose of raising money to build a court-house ang 
to levy a special tax to pay accruing interest and provide a sinking fund for 
their redemption, such a power could not be exercised. When such q power 
was sought to be exercised, by issuing bonds redeemable only at fixed 
periods, in the absence of a legislative act authorizing it, held, that, Without 
deciding what would be the rights of holders if such bonds were in the 
hands of one who had paid value, an injunction was the proper remedy to 
prevent their issuance. Distinguished from Loonie v. The City of Galyes. 
ton, 54 Tex., 517. Robertson v. Breedlove, 316. 

2. The act of February 11, 1881, applied only to counties that had no 
court-houses, and not to those having a court-house which was insufficient 
or unsafe, and that act has no application to this case. Id. 

8. Whether a court-houce is in its construction sufficient for the Purposes 
designated in its erection is a question regarding which the decision of the 
county commissioners’ court is final. Id. 

4. Neither under sec. 9 of art. 8 of the state constitution, arts. 1515 or 1514 
of the Revised Statutes, nor under sec. 1, ch. 31 of the act of 1879, was the 
power conferred on counties to issue bonds, redeemable at fixed peri@ds, to 
borrow money for the erection of court-houses. Id. 

5. It was the uniform custom in Texas, before the adoption of the present 
constitution, to confer on counties, by special legislative grant, the right to 
issue bonds, and since that time, in obedience to a constitutional requirement, 
it has been regulated by general law; hence the inference is proper thatit 
was the legislative purpose to confine the power of a county to issue bonds 
to cases where it was expressly conferred by law. Jd. 

6. The acts of February 11, 1881, and February 4, 1884, authorizing coun- 
ties to issue bonds in certain cases, were not in violation of the state consti- 
tution. The bonds contemplated by the last act are such as may be 
redeemed at any time at the option of the county, and it has no application 
to a case where the redemption could only occur at specified and fixed peri- 
ods of time. Id. 


COUNTY CLERK. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 9. 





COUNTY COMMISSIONERS’ COURT. See County Bonps, 1. 





COUNTY COURT. See County Lanps, 2, 3. PROBATE CouRT, 2. WHI, 7, 






11, 12. 


COUNTY JUDGE. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 4. DisQual- 
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COUNTY LANDS. 












i. Though the statute provided that the sale of real estate belonging 
to a county should be made by public auction by some commissioner ap 
pointed for that purpose (Pasch. Dig., 1052), yet a grantor donating land 
to a county could, in the instrument creating the right, impose con 
ditions for its disposition by county officers in some other manner; and 
where the conveyances of such land thus granted by an individual wa 
county were made for portions thereof fora period of over forty years by 
the chief justices and county commissioners of the county, and the records 
had been burned, leaving no evidence of the character or terms of the original 
grant to the county, the presumption will be indulged that these officers 
acted in pursuance of the powers contained in the grant to the county. 
Wooters v. Hall, 15. 
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COUNTY LANDS — continued. 
2. In 1853 a county court caused to be entered on its minutes an order 
directing the sale of lots at the county seat, located on land which had in 
part been donated to the county. No one was directed by the order to 
conduct the sale, but a report of sales was afterwards made to the court 
by the chief justice of the county and entered on the minutes, showing 
the sale of the lot involved in this suit. An order was thereupon entered, 
authorizing the chief justice to ‘take notes” from purchasers and “give 
bonds.” In 1855 an order was entered, requiring the same chief justice to 
make deeds to all persons owning lots at the county site, who had complied 
with the terms of sale. In a suit begun in 1883, involving the title to a 
town lot at the county seat, sold by that chief justice in 1853, his deed was 
produced to one who, it was shown, paid the purchase money, but the testi- 
mony tended to show that it was paid after the deed was executed. Held: 
(1) The sale by the chief justice, in connection with the other facts stated, 
passed title, though no order was produced from the minutes of the court 
authorizing him to sell. 

(2) Title would pass even though the provisions of art. 1052, Pasch. Dig., 
were ordinarily held to be mandatory. 

(3) If necessary to sustain the title, under the facts above stated, after so 
great a lapse of time, it should be presumed that the proper order to sell 
issued to the chief justice. 

(4) The recognition of the power of the chief justice, shown by the acts of 
the county court, would preclude the county from questioning the title of 
a purchaser holding under his deed. Jones v. Fancher, 698. 

3. Though a court may judicially know that a particular town is the county 
seat of a county, yet in trespass to try title to a lot in such town the plaintiff 
cannot recover by simply showing title derived from the state, in the county, 
to land covered by a county seat, and a conveyance from the county to him. 
Such evidence does not negative the fact that the county seat may embrace 
other land, and that the plaintiff's lot is located on such other land. Jd, 


COUNTY SEAT. See County Lanps, 2, 3. ; 
COUNTY TREASURER. See OrriciaL Bonps, 1, 
COUPONS. See NEGOTIABLE PAPER, 4. 

COURSE AND DISTANCE. See Bounparies, 1. 
COURT-HOUSE. See County Bonps. 

COURTS. See JuRISpICTION. PRactTICE. PROBATE CoURT. 
COVERTURE. See MARRIED WoMEN. PLEADING, 3. 


CREDITORS. See ASSIGNMENT FOR BENEFIT OF CREDITORS. DrEp or Trust, 1. 
Divorce, 5. Evipence, 41. FRAUDULENT CONVEYANCES. HUSBAND AND 


Wire, 1. INNOCENT PURCHASER, 6,7. RESULTING TRUST, 1. 
CROSS-EXAMINATION. See EvipEnce, 2-5. 
CROSS-INTERROGATORIES. See Depositions, 2. 

CRUELTY. See Divorce, 1. 
CUSTODY OF LAW. See LANDLORD AND TENANT, 6 


CUSTOM. See CuarGe, 1. USAGE aNnD CUSTOM. 










































































































CBE Fa, 


ee a ee 


InDeEx. 





DAMAGES. See APPEAL Bonp, 2. 





Bonps, 8. CHARGE, 5, 6. COMMON Cap. 
RIER, 1-5. EVIDENCE, 25. HUSBAND AND WIFE, 4, 5. JUDGMENT, 12, 
NEGLIGENCE, 20, 21. NUISANCE, 1. PLEADING, 5. RAILROADS, 2. Regoy. 
VENTION, 4. TELEGRAPH COMPANIES, 1. 

1. See statement of case for facts pleaded held insufficient to renderg 
municipal corporation liable for damages. Conway v. City of Beaumont, 1, 

2. In a large class of cases no action for damages will lie against a muni. 
ipal corporation, No fixed rule can be laid down which will embrace 
every character of tort for which such a corporation is liable; all that can 
be done with safety is to determine each case on its own facts as it arises, 
Following Lloyd v. Mayor of New York, i Selden, 569; Richmond 2, Long, 
17 Grattan, 375, and other cases cited. Id. 

8. When a bodily injury was sustained in consequence of the negligence 
of a railway company, which injury was of a permanent character, inflict. 
ing great bodily pain when it was received, and for a long time afterwards, 
it was held that a verdict for $2,000 was not so excessive as to require q 
reversal. 7. & P. R'y Co. v. Lowry, 149. 

4. Where civil injury has resulted from a breach of contract or from a 
tort, and the elements of fraud, oppression, malice or gross negligence are 
absent, the law gives only compensation for the actual loss sustained. Jones 
v. George, 345. 

5. The damages which a party may recover on a breach of contract are 
those which are incidental to and are caused by the breach, and may reason- 
ably be supposed to have entered into the contemplation of the parties at 
the time of the contract (following 13 La., 404). Id. 

6. Wounded feelings, enfeebled health and incapacity to perform labor, 
as a result of slanderous words charging a young lady with being u- 
chaste, may be taken into consideration by a jury in estimating damages for 
the slander. Zeliff v. Jennings, 458. 

7. Claims for compensatory and for exemplary damages should be sey- 
ered in the pleading and in their submission to the jury. Id. 

8. Though a verdict for damages for a wrong done may appear to the 
court to be for a large amount, it will not be disturbed when there is 
nothing in the record showing it to be clearly excessive. J. & G. N. Ry Co, 
v. Brett, 483. 

9. Such damages for breach of contract may be allowed as are naturally 
the result of the breach, or as may fairly be considered as having been 
within the contemplation of the parties at the time the contract was made. 
T. P. Ry Co, v, Nicholson, 491, 

10, When it is within the knowledge of a railway company that cattle 
which it has contracted through its agents to receive at a specified time and 
to transport to a particular destination are intended for sale on their arrival 
there, and the company, without fault of the owner of the cattle, violates 
the contract, and does not receive the cattle until a later period, whereby 
lass results, the difference between the value of the cattle at the place of 
destination when they should have arrived there under the contract, and 
when they did arrive there, is a measure of damage. If there is other de 
terioration due to the delay of the carrier, that must also be taken into 
consideration in estimating damage, Id. 

11. The rule which makes the measure of damazes the difference between 
the value of goods at the place of shipment, and their value at the pointof 
destination, applies to cases where the goods are never delivered at all at 
their ultimate destination, and not where there has been loss sustained by 
the failure’ to start them on time from the point of shipping. Id. 

12, In a suit for damages against a common carrier for the loss of secon 
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DAMAGES — continued. 

hand clothing belonging to the plaintiff, table furniture, and the like, hav- 
ing no special marketable value, and which were useful chiefly to the owner, 
it would seem that the measure of damages would be, not their loss at the 
place of intended delivery, but the value of such things to their owner; not 
a price suggested by his partiality for them, nor yet what he could sell them 
for, but the actual loss in money he would sustain by being deprived of such 
articles of domestic use. J. & G. N. R’y Co. v. Nicholson. 550. 

13. In such cases it is only when the freight money has not been actually 
paid that the amount of it is to be deducted in estimating damages. When 
no sum was alleged or proved by the shipper, and no amount was specified 
in the bill of lading, it was not error in failing to charge on the subject. Id. 

14. It was shown that a widow who sued a railway company for damage 
caused by its negligence in burning up rails, grass and logs on a place occu- 
pied and claimed by her, had resided on the place in quiet possession thereof 
with her husband for eighteen years, and for four years after his death and 
before bringing suit, being undisturbed during both periods in her posses- 
sion and claiming the place as a homestead. Held: 

(1) That such possession constituted sufficient title to authorize the plaint- 
iff to maintain the suit for damages to the property, and to recover for her 
own benefit such damage as by proper proof she could show that she sus- 
tained through the negligence of the defendant. 

(2) May v. Slade,°24 Tex., 205, and Miller v. Brownson, 50 Tex., 592, re- 
ferred to as containing nothing in conflict with the above. I. & G. N. Ry 
Co. v. Timmermann, 660. 

15, When property is destroyed by fire along or near a railway track, if it 
be affirmatively shown that it resulted from sparks from the locomotive 
engine, the burden then rests on the railway company to show that the fire 
was not caused by its negligence. Jd. 

16. In order to charge the company, when the allegation is that the fire 
was caused from sparks from the engine, the jury must affirmatively find 
that this was true, and that the damage was caused by the negligence of the 
servants or agents of the company. Id. 

17. A verdict for $5,000 damages, awarded a brakeman injured while 
setting a defective brake, and whose injuries disabled him for life, was not 
deemed so excessive as to require a reversal. 7. & P. R’y Co. v. McAtee, 
695. 

DATE. See ACKNOWLEDGMENT, 2. AMENDMENT, 1. 
DAYS OF GRACE. See Promissory Norss, 1, 2, 4. 
DEATH. See JUDGMENTs, 12, 13. 


DEBTOR AND CREDITOR, See AssIGNMENT FOR BENEFIT OF CREDITORS. 
FRAUDULENT CONVEYANCES. PLEDGE, 3. 


DEBTS. See Estates OF DECEDENTS, 10. WHLLS, 5, 6, 

DECEASED WITNESS. See EvIDENCE, 7. 

DECLARATIONS. See EvipENcE, 11-13. 

DEED. See ACKNOWLEDGMENT. ADVANCEMENT, 1, 2. EXECUTORS AND AD- 
MINISTRATORS, 3. FRAuD, 1, 2. Limirations, 5, 17. 

1, Under our system. where the husband has the sole management of the 
wife's separate property during coverture, the signing of a deed by him con- 
veying property to her, with attesting witnesses, will, as between husband 
and wife and their heirs, be sufficient to pass title without an actual delivery 
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DEED — continued. 




















































of the deed to the wife, the husband retaining possession ‘thereof, 
v. Brown, 56. 

2. One claiming land under a deed with special warranty, which had pre. 
viously been conveyed by his vendor to another, with a verbal understand. 
ing for a reconveyance on stipulated conditions, cannot recover the land, 
which was afterwards conveyed by the first vendee to a third party at the 
request of the administrator of the first vendor's estate, such last convey. 
ance not being made in fulfilment of the conditions, but at the request and 
on the personal guaranty of the administrator, and to settle a debt due from 
the estate. By such a transaction, the title was not intercepted, and ip 
equity passed to the estate by the last deed, and was not diverted by the 
warranty contained in the original vendor’s second deed. Robertson y, 
Simpkins, 259. 

3. A deed absolute in form, as a conveyance of the fee, was procured 
from a married woman, who signed and acknowledged the same with her 
husband, and which purported to convey her homestead. She was unable 
to read. The husband was at the time in debt to the purchaser, and there 
was evidence showing that the wife beliewed the instrument she signed wag 
to secure its payment, of which fact the grantee had actual and constructive 
notice, he designing to treat it as a deed absolute to himself. Held, that 
no estate was conveyed by the deed. Ragland v. Wisrock, 391. 

4. See statement of case for facts held sufficient to authorize a judg. 
ment based on the fact that a deed for land had been executed and de 
livered. Snyder v. Ivers, 400. 

5. A deed of gift made by a parent to his children and their heirs for the 
consideration of natural love and affection, contained a warranty of title, 
but a reservation in the following language: ‘‘ hereby expressly reserving 
to myself the right to manage and control said land and premises, and have, 
enjoy and dispose of the occupancy, rents and profits of said land and 
premises for and during my natural life.” Held, 1. That the deed con 
veyed to the heirs an estate in remainder, to take effect on the death 
of the grantor, in whom the deed preserved a life estate. 2. The posses 
sion of such land by the grantees during the life of the father must be 
regarded as in harmony with the deed, and will be presumed to be the 
possession of the grantor, and no limitation will run in their favor. Bom 
barger v. Morrow, 417. 

6. A parol agreement contemporaneous with the execution of a deed in 
consistent with its provisions is not admissible in evidence, Jd. 

7. If from a deed it is apparent that the grantor intended to convey an 
estate defeasible on the happening of condition, which he might lawfully 
annex to the grant, and this intention is clear from the language used, the 
form or connection in the deed in which that intention is expressed will not 
be material; the estate conveyed will be construed as conveyed on a cond 
tion subsequent. Jeffery v. Graham, 481. 

8. A deed which, after the habendum clause, provided that one of the 
considerations of the grant was that no liquor should be sold on the prem 
ises, and that, if liquor was sold, the deed should be null and void, and the 
land should absolutely revert to the grantor, was a deed conveying an estate 
on a condition subsequent. Id. 


Brown 


DEED OF TRUST. See HomeEsTEAD, 4. MORTGAGES. 






1. A creditor who takes a deed of trust to secure a pre-existing debt upon 
property with no notice, actual or constructive, of the existence of a for- 
mer deed made by the debtor, may subject the property to the paymentof 





DEED OF TRUST — continued. 








his debt, and such former deed, which has not been duly acknowledged or 
proved up and lodged with the clerk of the proper county for record, prior 
to the execution of the trust deed, is void as to such creditor. McKeen v. 
Sultenfuss, 325. 

2. The purchaser of the interest of such debtor in the property, who was, 
after executing both deeds, adjudged a bankrupt, acquires no interest. Id. 

8. The right of possession in the property was in the first purchaser, sub- 
ject to the right of the beneficiary in the trust deed to foreclose and sell. Id. 

4, In foreclosing the lien, the original vendor having been adjudged a 
bankrupt, and having parted with all his interest by the first deed, was not 
a necessary party; but there should be a judicial ascertainment in such 
proceeding of the amount of debt ‘unpaid for which the foreclosure is made. 
Id. 

5. When, in the bankrupt proceedings against the original vendor, no 
action was had as to the debt secured by the trust deed, except to prove and 
file the same with the register, and no steps were taken to secure payment 
of the note for which the trust deed was executed until more than four 
years after the close of bankrupt proceedings against the debtor, the debt 
and right to foreclose for its payment were barred by limitation. Id. 


DEFAULT. See JUDGMENTS, 9, 11. PRACTICE IN SUPREME COURT, 27. 


DEFEASANCE. See HOMESTEAD, 4. 


DEFEASIBLE TITLE. See ALIEns, 7, 8. 


DELAY. See DAMAGEs, 10. 


DELIVERY. See Deep, 1,4 TRIAL oF RIGHT OF PROPERTY, 1. 


DEMAND. See Promissory NOTEs, 4. 


DEMURRER. See INTERVENTION, 1. JUDGMENTS, 3. PRACTICE IN DISTRICT 


Court, 16. RECONVENTION, 4. 


DEPOSITIONS. See EvIpDENCcE, 40. 





1, If it is shown that the purpose of a party in resorting to taking the dep- 
osition of a witness, and also examining him on the witness stand, was to 
oppress the adverse party by increasing costs, the court might impose the 
costs of the deposition on the party in fault; but such purpose would have 
to be shown to the satisfaction of the court. G., C. & S. F. R’y Co. v. 
Evansich, 3. 

2, That cross-interrogatories to a witness sought information regarding 
matters to which the witness testified in a former deposition affords no rea- 
son for striking them out. Evansich v. G., C. & S. F. R’y Co., 24. 

3. See opinion for facts under which it was held that the taking of 
the deposition of a witness by the same party a second time in the same 
suit was an irregularity, unless done by leave of the court. When done, it 
is the right of the adverse party not only to question the witness about all 
such matters as were covered by the direct interrogatories in the second 
deposition, but also about all matters about which the witness testified in 
his first deposition. Id. 

4. A defective notice in regard to the taking of depositions served upon 
one of two defendants is cured by a proper and legal notice served upon his 
co-defendant, who is the attorney of record representing both defendants. 
Newman v. Dodson, 91. 

5. Either party to a cause has a right to obtain the commission and take 
the deposition of a witness to whom interrogatories and cross-interrogatories 
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DEPOSITIONS — continued, 
have been propounded and filed, when notice of the intention to take the 
deposition has been given. Burton v. G., H. & S. A. R’y Co., 526. 

6. The fact that the officer who took the deposition of a witness ocey- 
pied the same room with an attorney for one of the parties, or th 
himself an attorney for one of the parties in other cases, affords no g 
for suppressing the deposition. Id. 
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DESCENDANTS. See ALIEns, 3. 
DESCENT AND DISTRIBUTION. See ALtens, 2-8. DoNATION CrerTiFicate 


1, An alien claiming by inheritance through a Mexican citizen, who died 
in 1816, may maintain an action for the ‘recovery of land thus inherited, 
Ortiz y. De Benavides, 60. 

2. In a suit by the heirs, claiming, by right of inheritance from their de. 
ceased mother, land which had been acquired during the marriage of the 
father and mother, but which they claimed was purchased with the separate 
means of the mother, and which had been sold by the surviving father after 
the mother’s death, under such circumstances that no title to even a com- 
munity interest in the wife could pass by the father’s deed, the testimony 
left it uncertain as to whether the property was separate or community 
property. Held, that a judgment in favor of those heirs of the mother not 
barred by limitation, for their interest in an undivided half of the prop- 
erty, would not be reversed. The fact that the plaintiffs claimed the entire 
tract was no reason for denying a judgment to such of them as appeared 
entitled, and who were not barred by limitation. Browder v. Clemens, 587. 


DESCRIPTION. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 13. QUESTIONS 
OF LAW AND Fact, 1. VENDOR'S LIEN, 5. 


DILIGENCE. See CONTINUANCE, 1. FRAUDULENT CONVEYANCES, 1, 2, Gar- 
NISHMENT, 1. LANDLORD AND TENANT, 4, LIMITATIONS, 2, 3. 

DIRECTING VERDICT. See CHARGE, 17, 22. 

DISABILITIES. See PLEADING, 3. 

DISMISSAL. See INTERVENTION, 1. JUDGMENTS, 2, 7. 


DISQUALIFICATION OF JUDGE. 

1. When a county judge declines to hear a cause, and transfers the same 
to the district court because he is disqualified to hear and determine it, the 
grounds of his disqualification need not be stated unless their existence be 
questioned. Bates v. Casey, 592. 


DISTRESS WARRANT. See LANDLORD AND TENANT, 1, 7. 
DISTRICT COURT. See JURISDICTION, 1. PARTIES, 1. 
DIVORCE. 


1. The general rule that the excesses and cruelty used by one married 
person to another must be such as produce bodily harm, or. the fear of 
it, in order to authorize a divorce, has been so far modified in Texas as to 
allow the wife a divorce for words spoken by the husband impeaching her 
chastity. In no other case have mere words spoken by either party been 
held sufficient to authorize a divorce. Scott v. Scott, 119. 

29, A man assumes the risk, when he marries, that his wife may not 
love him; and the fact that she sometimes gives vent to her anger so as to 
convey to by-standers the impression that she is wanting in respect for him, 
and for a short time refuses to sleep in the same room with him, will not 
alone authorize the granting of a divorce. Id. 














ae 


DIVORCE — continued. 

8, The legal effect of the commutation of the punishment adjudged against 
one convicted of a felony is not equivalent to a pardon of the offender, so 
as to relieve him or her of the consequences attached to a conviction by the 
statute in a suit for divorce. Young v. Young, 191. 

4, The record showing a conviction of the husband, on his plea of guilty, 
toa charge of having assaulted the wife, cannot be used in evidence in a 
divorce suit by the wife against the husband. It is excluded by art. 2863, 
Revised Statutes. Endick v. Endick, 559, 

5. Pending a suit for divorce, the wife, when asserting her claim for ali- 
mony, is within the meaning of the statutes prohibiting fraudulent convey- 
ances to be deemed acreditor, Following Feigley v. Feigley, 7 Maryland, 
and other cases cited. Lott v. Kaiser, 665, 


DOCKET ENTRIES. See Evipence, 15. 


DONATION CERTIFICATE 


1, A certificate was issued by the secretary of war of the republic of 
Texas on the 26th of January, 1846, for six hundred and forty acres, re- 
citing that Wm. C. M. Baker, having engaged in the battle of the Alamo 
with Col. Travis, was entitled to that amount of donation land, in accord- 
ance with the act of congress of December 21, 1837; that Baker, his heirs, 
executors and administrators, or their assigns, were entitled to hold the 
Jand, but that it could not be sold, alienated, or mortgaged, during the life- 
tume of the party to whom it was granted. In this suit, involving the 
ownership of land appropriated by that certificate, as between those claim- 
ing through deeds from the heirs and those claiming through an adminis- 
trator’s sale nade to pay debts of Wm. C. M. Baker, the following acts 
received construction: Act of December 21, 1837 (Pasch. Dig., 4059-4065) ; 
May 24, 1838 (Pasch. Dig., 4068); decree of November 24, 1835 (D. D., 4035); 
decree of December 5, 1535 (Pasch. Dig., 4037); decree of December 11, 1835 
(Pasch. Dig., 4040); joint resolution of November 24, 1836; and the follow- 
ing conclusions were announced: 

(1) The right of Baker, unless forfeited by some act of his, to a bounty of 
at least six hundred and forty acres of land, was fixed by laws in force 
before the fall of the Alamo, and the object of the act of December 21, 
1837, was to confer an additional right on some one after the soldier’s death, 
without reference to what he was entitled to under laws existing at the time 
of his death, 

(2) The act of May 24, 1888, reconciled apparent confusion in former laws 
as to how certiticates should be issued, by declaring, in effect, that certificates 
of the character being considered should thereafter issue ‘* to the legal repre- 
sentatives in the name of the heirs.” 

(3) The certificate was a mere gratuity, evidencing the gratitude of the 
republic for the soldier’s sacrifice, the right to which vested in his heirs; it 
formed no part of his estate, and was not subject to sale by the administra- 
tor for the payment of debts. Todd v. Masterson, 618, 

2. Eastland v. Lester, 15 Tex., 100; Ames v. Hubby, 49 Tex., 710, and 
Rogers v. Kennard, 54 Tex., 85, reviewed; and Soye v. Maverick, 18 Tex., 
102; Hubbard v. Horne, 24 Tex., 272; Causici v. La Coste, 20 Tex., 286, 
and Walton et al. v. Cotton et al., 19 Howard, 857, cited; Id, 


DONATIVE HOMESTEAD, See PRE-EMPTION, 2, 3 


DONOR. See FRAvp, 2 
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DRUNKENNESS. 

1. In a suit against a railway company for damages, it is unimportant 
whether the plaintiff was drunk or not when injured by the company’s negs 
ligence, if he did not contribute, though drunk, by his own negligence to 
causing the injury complained of. H. & T. C. Ry Co. v. Reason, 618, 


EJECTMENT. See Trespass To Try TITLE, 6, 
ELEMENTS OF DAMAGES. See DaMmaags, 6, 10, 
ENTRIES NUNC PRO TUNC. See JUDGMENTs, 9-13, 
EQUITABLE TITLE. See Parris, 6. 


A 
EQUITY. See Fravp, 1,2. GARNISHMENT, 1. MisTaKe. Trvsts,1. Veypor 
AND VENDEE, 2, 5. 
1, Equity cannot change the contract of a party and relieve him from an 
undertaking which he has fairly assumed, especially after he has received 
a the consideration which induced him to make the contract, 
Cantu, 88. 
2, Notwithstanding an alleged want of service of process, a court of 
equity will not interfere to set aside a judgment, unless it appears that a 
different result would follow from another trial from the judgment ren- 
dered. Schleicher v. Markward, 99. 
8. Equity will relieve when the legal effect of a transaction is misun- 
derstood, if the want of proper understanding of its effect was produced 
by the misleading statements of the other party to the contract. Loft v, 
Kaiser, 665. 
ERROR. See ASSIGNMENT OF ERRORS. CHARGE, 6, 7, 14, 15, 17. ConstRvc- 
TION, 2, ESTATES OF DECEDENTs, 18. HOMESTEAD, 12. MAaLictous Pross- 
CUTION, 1, 2. NON-SUIT, 1. PRACTICE IN DISTRICT CouRT, 4, 7, 8. Practice 
IN SUPREME CouRT, 10, 11. SEPARATE PROPERTY, 6, 7, 8. 


ESTATES OF DECEDENTS. See DoNnaATION CERTIFICATE. EXECUTORS AND 
ADMINISTRATORS. HOMESTEAD, 5. JUDGMENTS, 5. VENDOR AND VENDEE, 2. 

1. Inasuit against an administratrix to recover money alleged to have 
been collected for plaintiff by her intestate, and not paid over, the plaintiff 
will not be permitted to detail in evidence the transaction between hintself 
and the intestate, which it was claimed resulted in an agreement between 
them that the deceased should collect the money and apply it to the pay- 
ment of a note in his hands for collection against the plaintiff. Heard vy. 
Busby, 13. 

2. Though the legal representative of a deceased person's estate is the 
proper party to bring suit for the recovery of a debt due the estate, since this 
rule has its foundation in the necessity of protecting the creditors of the 
estate, it does not exist for the benefit of debtors, and is subject to excep- 
tions. The legal representative is entitled to the property of the estate only 
in a qualified manner and for a specific purpose; for all other purposes the 
title is in the heir from the moment when descent is cast. Walker v, Aber- 
crombie, 69. 

8. When over three years had elapsed since the death of the intestate, 
whose estute was alleged to have been insolvent, and during which time no 
one had applied for administration thereon, the surviving widow brought an 
action of debt on a judgment which was the community property of her- 
self and of her deceased husband, and which was rendered nearly seven 
years before his death. Held, that under the facts stated in the opinion 
the surviving widow could maintain the action, Following Evans v, Oak 
ley, 2 Tex., 185. Id, 


Trevino y, 
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ESTATES OF DECEDENTS — continued. 
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4, Independent of the special facts of the case, the wife, as survivor of the 
community estate, could, being the owner of the judgment rendered in the 
life-time of her deceased husband, preserve the debt, against which limita- 
tion was nearly complete, by an action in her ownname. Jd. 

5. It is the province of the probate courts to classify claims when estab- 
lished in any manner. Porter v. Sweeney, 213. 

6. The county court, for civil business, has no authority to direct an 
administrator as to how he shall disburse funds of an estate in his hands, 
and its action has no binding force on any one holding claims against the 
estate. Such a court can only establish a claim by its judgment; and, on 
a copy of that judgment being certified to the probate court, it would 
there be classified and paid in due order of administration, according to its 
classification. Jd. 

7. The probate courts are so constituted that they may, without the actual 
intervention of all parties in interest, make such orders in reference to the 
settlement of estates and the distribution of their funds among those in- 
terested as may be necessary; and this without any other than the general 
notices to parties in interest provided by statute. Id. 

8. The probate court, in the exercise of its original jurisdiction to classify 
claims against estates and direct payment in their due order, cannot be 
embarrassed by the exercise of any like original jurisdiction in any other 
court. Those aggrieved have their remedy by resorting to the appellate 
jurisdiction of the district court. Id. 

9. The rent of the homestead, which does not fall due until after the 
death of the father (the land on which the homestead is established belong- 
ing to the children), constitutes no part of the estate, but belongs to the 
children free from the claims of creditors. Id. 

10. The personal estate of a testator is the primary source to which re- 
sort must be had to raise funds for the payment of legacies and debts, and 
such legacies and debts cannot be made a charge upon the real estate first, 
unless the evidence of such being the intention of the testator is clear, Ar- 
nold v. Dean, 249. 

11. The rule that doubtful words in a will cannot be construed to have the 
effect of exempting the testator’s personal property from the payment of 
debts and legacies, or charging them on the real estate. will be especially en- 
forced when the real estate has already, by the will, been made the subject 
of aspecial legacy, and the mode and time of its final disposition provided 
forin the will. Id. 

12. Irregularities in proceedings had by husband or wife to qualify the 
surviving spouse to dispose of the community estate, such as pertain to 
making out an inventory and appraisement, cannot vitiate a sale of the 
community property. Pratt v. Godwin, 331. 

18, The probate court has no jurisdiction to determine, as between an 
administrator and the heirs, the ownership of the proceeds of a policy of 
insurance, claimed by the administrator to be assets of the estate, and by 
the heirs as their individual property, derived by inheritance from another 
ancestor, the assignee of the party insured. Following Timmons v. Bonner, 
58 Tex., 555, and other authorities cited, Heirs of Edwards v. Mounts, 398, 

14. One desiring tocontest an application for letters of administration in 
the probate court may be required to state his interest in the estate, which 
requirement must be made by exception in limine, taken to his appearance, 
and the exception can form no part of the inquiry after issue joined upon 
the merits. Newton v. Newton, 511. 

15, Ina contest for letters of administration on appeal in the district 
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court, the case is tried de novo; the original applicant may, as in the court 
below, except to the right of the contestant to oppose the application for 
letters, and require a statement of his interest before going to trial, Qp 
this issue evidence may be heard, and upon proper pleadings, regardless of 
the action of the court below or the proceedings there, or what the trap. 
script might disclose as to the contest there. Id. 

16, On astatement of interestin the district court by the contestants the 
original applicant for letters may except to the want of certainty in the 
statement, or, by requiring proof, have the issue of interest settled before 
going to trial on the merits, but cannot on motion dismiss the appeal. Jd. 

17. An allowance was made to a widow from the estate of the deceased 
husband in 1855 in lieuof homestead. In 1880 her claim to an unpaid bal- 
ance of such allowance was resisted by creditors of the estate, who pleaded 
an agreement between the creditors, the administrator and the widow, that 
she should be permitted to retain and appropriate assets in her hands, which 
she did appropriate, in lieu of the allowance, and that she abandoned all 
claim to the unpaid balance. Held: 

(1) That the facts stated constituted a good defense to the claim, 

(2) That the claim was astale demand. Tiebout v. Millican, 514, 

18. When the son and heir, being next of kin to the deceased, knew 
of the application and appointment of another person as administrator of 
his deceased mother’s estate, and consented by his silence for the period . 
of two years to the appointment of such other as administrator, the heir in 
the first place having been appointed temporary administrator, and failed 
to give bond, there was no error in the refusal of the court to remove the 
administrator and appoint the heir in his stead. Mayes v. Houston, 690. 


ESTOPPEL. See ATTACHMENT, 2. JUDGMENTs, 16. TRESPASS TO TRY TITLE, 7. 






























1, In 1858 parties owning land on contiguous surveys took possession of 
their respective tracts, leaving a lane one hundred yards wide between their 
fences; the boundary, as claimed by one of the parties, being a line running 
through this lane and terminating opposite a spring called for in the field 
notes. The lane was afterwards, by mutual consent, reduced in width to 
forty feet, by both parties moving their fences towards the center of it, the 
line froin opposite the spring still running through it. In 1874 @ surveyor 
ran a divisional line for the claimants, when one of them, whose fence was 
found to be over the line thus established, withdrew his fence to the line 
then run, where it remained until 1880, when suit was brought by the other 
party against the vendee of him who had moved his fence to establish that 
line. Held: The facts sufficiently established an acquiescence in the bound- 
ary line fixed in 1874 to estop the plaintiff from disavowing and holding up 
to a different line. Davis v. Smith, 18. 

2. A judgment, though rendered in pursuance of a parol agreement of 
compromise, by which one party was to obtain the judgment and was after- 
wards to couvey a portion of the land to those against whom it was ren- 
dered, cannot be set up in estoppel by one claiming under the judgment 
‘against those whoset up the parol agreement, claiming in privity with the 
adverse party in an independent proceeding. The judgment was not void, 
and could only be attacked by adirect proceeding begun for that purpose. 
Frisby v. Withers, 184. . 

8. When the transfer of a land certificate is made in terms amply suffi- 
cient to convey to the purchaser all present and future right of the original 
grantee, then the patent, when issued in the name of the grantee, inures 
to the benefit of the assignee, and he acquires the legal title to the land by 
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ESTOPPEL — continued. 
estoppel. To this rule there may be an exception when rights are asserted 
by a subsequent purchaser of the certificate from the original grantee with- 
out notice. Satterwhite v. Rosser, 166, 

EVICTION. See VENDOR AND VENDEE, 1. 


EVIDENCE. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 3, 9. BILL OF 
Exceptions, 3, 4. County Lanps, 3. Homesteap, 6. JuDGMENTs, 8. 
PLEADING, 3, 4. PRACTICE IN SUPREME CouRT, 6, 7. TRESPASS TO TRY 
TITLE, 4. 

1. Ina suit against an administratrix to recover money alleged to have 
been collected for plaintiff by her intestate, and not paid over, the plaintiff 
will not be permitted to detail in evidence the transaction between himself 
and the intestate, which it was claimed resulted in an agreement between 
them that the deceased should collect the money and apply it to the pay- 
ment of a note in his hands for collection against the plaintiff. Heard v. 
Busby. 13. 

2. It is proper to ask a witness on a cross-examination any question that 
may be pertinent to the matter to be decided by the jury; and any fact to 
show a bias in the evidence of the opposite party is admissible whether 
the same be offered by the examination in chief or on cross-examination. 

, Evangich v. G., C. &S. F. R’y Co., 24. 

8. This rule is not confined to such questions as will show bias of the 
witness; for the purpose of showing this or falsity in his main statement, 
a witness may be examined upon collateral matters; but it extends to an 
examination into all matters connected with the res geste. Id. 

4. On a cross-examination inquiry may be made into the situation of the 
witness in respect to the parties and to the subject of litigation,— his in- 
terest, his inclinations and prejudices, his means of obtaining a certain and 
correct knowledge of the facts about which he testifies, the manner in 
which he uses those means, his power of discernment, memory and de- 
scription, may be fully investigated and ascertained, Jd. 

5. While the rule that only such evidence as is relevant to the matter in 
issue is admissible applies to the cross-examination as well as the examina- 
tion in chief of a witness, it is not applied with the same strictness toa 
cross-examination. Jd. 

6. Any fact which bears on the credit of a witness is a relevant fact; 
and this whether it goes to his indisposition to tell the truth, his want of 
opportunity to know the truth, his bias, interest, want of memory, or other 
like fact. Id. 

7. One against whom a judgment had been rendered on service of process 
by publication applied, under art, 1373, within proper time, for a new trial, 
and obtained it, but after the former plaintiff's death, whose wife, as execu- 
trix, was made defendant. The deceased plaintiff had testified on the former 
trial, and his evidence then given was offered on the second trial. Held; 

(1) The former evidence was admissible on the second trial, notwithstand- 
ing defendant, who had been cited by publication, was not actually present 
in person or by counsel, 

(2) The evidence of the deceased plaintiff on the former trial being admis- 
sible, and tue reason of the statute which excludes one party from testifying 
in regard to transactions with another party “who is dead ceasing, the 
adverse party, also, was a competent witness. 

(3) After the new trial was granted the burthen of proof did not rest as 
it would after new trial of a cause in which both parties were present. The 
new trial under the statute after judgment, on service by publication, is not 
VoL. LXI — 47 
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alone to be a trial of the old cause of action, but a trial on the allegations of 
the petition for new trial and the answer thereto. In this new proceeding 
the former defendant becomes a quasi plaintiff; the burthen of proof regtg 
on him, and he must show prima facie that the former judgment was wrong, 
O'Neill v. Brown, 34. 

8. Under the laws in force in the Mexican states in 1813, an “open 
will” was required to be executed before a public escribano or notary and 
three witnesses, inhabitants of the place. If the testator was blind, five 
witnesses were required; if there was no escribano, five witnesses of the 
place were requisite, unless they could not be had, in which event the wil] 
could be executed before three inhabitants of the place. Ina suit brought 
against parties who had been in possession and paying taxes since 1833, 
the defendants offered parol evidence of the former existence of a will, exe. 
cuted before a notary, with two witnesses, in 1813, which was in the proper 
archives, but had been lost or destroyed, and which devised the land in 1813 
to defendants’ ancestor. Held: 

(1) That after so great a lapse of time, in favor of a claim so continuously 
asserted with possession, all such facts will be presumed to have existed as 
would legalize the act of the notary and two witnesses, if, as matter of law, 
they could attest a will. 

(2) The instrument, designated as a will, was one which was described, 
by a witness who had seen it before its loss, as reciting that the maker, 
‘“‘not having any children by his wife,” had adopted the party (who was 
the ancestor through whom defendants claimed) as his only heir. Held, 
that whether the instrament was an act of adoption, which could assuredly 
have been executed by a notary and two assisting witnesses, or as a will, 
proof of its contents should have been permitted to go to the jury, under 
all the facts referred to in the opinion. 

(3) The contents of the instrument should have gone to the jury, if for 
no other purpose, than to show the boun Jaries to which the law would apply 
the adverse possession of defendants. Ortiz v. De Benavides, 60. 

9. Evidence was admitted, in a suit brought by plaintiff for a breach of a 
written contract entered into between himself and the defendant, of the 
plaintiff's verbal declarations in regard to the subject matter of the contract 
before its execution, with a view of attaching by parol new conditions 
to the written contract. This evidence was afterwards excluded by the 
court. Held: 

(1) The practice of permitting illegal evidence to go to the jury, and after- 

yards endeavoring by oral or written directions to divert their minds from 
its cunsideration, is one that should not be encouraged. 

(2) When illegal evidence, objected to, is from any cause heard by the 
jury, the court should by written instruction distinctly call their attention 
to it and expressly direct them to disregard it. McCauley v. Long & Co., 14. 

10. Certitied copies are only admissible when the records themselves are 
admissible in evidence. Evitts v. Roth, 81. 

11. In an action to recover damages for a trespass vi et armis, the decla- 
rations of the plaintiff, made to a medical man io answer to inquiries as to 
his physical condition after the alleged injury, are admissible in evidence, 
though the physician may not have been employed as such. So, also, are 
his declarations, under like circumstances, as to his sensations and suffer- 
ings from the violence inflicted. Newman v. Dodson, 91. 

12. But the declarations of the injured party, made under like cireum 
stances, but not at the time of receiving the injury, as to the person by 
whom and the weapon with which the injury was inflicted, would be imad- 
missible in evidence, Jd, 
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EVIDENCE — continued. 

13. The opinion of a physician is admissible in evidence as to the condi- 
tion of another’s health, whether that opinion is in part founded on the 
declarations of the party or not. Id. 

14. See opinion for facts under which the introduction in evidence of 
the papers of another cause, though irrelevant to the main issue, was 
not error when introduced in rebuttal to evidence already allowed to be 
introduced by the adversary. Id. 

15, When a cause is decided by the judge without the intervention of a 
jury. and there is evidence enough to justify the finding, the admission 
of illegal evidence is no cause for reversal. Schleicher v. Markward, 99. 

16. Entries in an execution docket are, under the Revised Statutes (art. 
2332), a record; certified copies thereof are admissible in evidence. Jd. 

17. All transfers of land certificates on file in the general land office 
are, under the fourth section of the act of June 2, 1873, archives of that 
office, and certified copies thereof are admissible in evidence as the orig- 
inals would be. -arker v. Spencer, 155. 

18. The object of the statute (R. S., 4794) was to relieve the plaintiff from 
proving a trespass when the defendant had answered to the merits, but it 
was never intended to relieve the plaintiff from the necessity of showing 
title in himself to the land he may seek torecover. Cook v. Dennis, 246. 

19. In trespass to try title the plaintiff read from the original field notes 
of the surveyor, made out in the English language, which contained the 
courses and distances in meandering a stream which bounded the survey, 
and which were translated into the grant, which was in the Spanish lan- 
guage. The date of the survey, as shown by those field notes, was five 
months before the extending of the title, and before an order of survey 
issued. Held, that the commissioner for extending titles, having recognized 
and acted on the survey, the evidence was admissible if it tended to a more 
certain identification of the land embraced in the grant. Jd. 

20. See statement of case for an agreement of counsel which did not have 
the effect to preclude the appellant from objecting to the relevancy and 
sompetency in evidence of a benefit certificate issued by the supreme coune 
cilof the American Legion of Honor. Supreme Council of A. L. of H. v. 
Anderson, 26. 

21. A benefit certificate issued by the supreme council of the American 
Legion of Honor was described in a petition filed to recover on it as a 
certificate by which the supreme council bound itself to pay plaintiff on the 
death of her husband the full sum of five thousand dollars. The instrument 
offered in evidence as the certificate was the obligation to pay a sum not 
to exceed five thousand dollars, subject to certain provisos and conditions 
contained therein. Held, that the variance was fatal, and the instrument 
should not have been admitted in evidence under the allegations of the 
petition. Id. 

22. In a suit upon such a benefit certificate against such supreme council, 
brought by the surviving wife of a deceased member, when it did not prom- 
ise to pay any specific amount, but a sum not to exceed five thousand dol- 
lars, on certain conditions, the existence of which could be determined by 
the books, vouchers and official papers of the defendant, it was not obliga- 
tory on the plaintiff to show by his pleadings and evidence just what sum 
he was entitled to recover; but if the books and papers of the defendant 
revealed that plaintiff was entitled to a less sum than five thousand dol- 
lars, the defendant, being in possession of the only source of accurate 
knowledge, should set that fact up in defense, Id. 

23, A parol agreement, contemporaneous with the execution of a deed, 
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EVIDENCE — continued. 


inconsistent with its provisions, is not admissible in evidence, Bombarger 
v. Morrow, 417. 

24. In an action for injuries caused by an alleged failure of duty on the 
part of the defendant, when the failure of duty and the injuries are showy 
by the plaintiff, and there is nothing that implies that he brought the injury 
on himself by his own negligence, then the burden of proof is on the 
defendant to prove that the plaintiff was guilty of such negligence, Op 
the other hand, when the plaintiff's own case exposes him to suspicion of 
negligence, then he must clear off such suspicion. Dallas & W. Ry Co, y 
Spicker, 427. 

25. In a suit for damages by the wife and mother for the wrongful kill 
ing of the deceased, evidence showing the ability of the deceased, had he 
lived, to render pecuniary aid to his wife and mother, is proper. Jil, 

26. In a suit for slander the defendant was charged with having said, 
** She (meaning plaintiff, Sue Jennings) was kept all last year by the son of 
a widow;” and after stating in the petition that Bettie Lyons was a lewd 
girl, the petition charged that defendant had said, ‘‘ We have got another 
woman in the same house (meaning plaintiff), just like that girl” (mean- 
ing Bettie Lyons). A witness on the trial was permitted to state that he 
heard defendant say, ‘*‘ Sue Jennings was kept last year by the son ofa 
widow woman,” and also, ‘*‘ We have another girl on the place just like 
the one we had last year,” it being shown that plaintiff was the only 
young woman living there. Held, that the evidence was admissible, Zelif 
v. Jennings, 458. 

27. In an action for slander, evidence of the repetition by defendant of the 
slanderous words, after the institution of the suit, is admissible to show 
the malice of the speaker in using the words constituting the basis for the 
action. Id, 

28. When defamatory language other than that made the basis of an action 
is admitted in evidence, it is error not to instruct the jury that it can only 
be considered for the purpose of showing malice in the speaker, anda 
wanton and deliberate purpose to injure, in order to recover exemplary 
damages for speaking the words on which the action was grounded. Id, 

29. In an action for damages for injuries received from being struck bya 
locomotive, evidence that the plaintiff was thrown by the blow into a ditch, 
the water in which was deep enough to drown a man, is admissible, as 
immediately connected with the manner of the infliction of the injury 
charged, and no specific averment in regard either to the ditch or water was 
necessary to authorize its introduction. J. & G. N. R’y Co. v. Brett, 483, 

30. So, also, when reimbursement by way of damages of the amount ex- 
pended in medicines and for medical attendance is claimed, a general state 
ment of the amount by a witness may be made, and it is no ground of objec- 
tion to his testimony that each item, such as the number of visits made by the 
medical attendant, or the articles of medicine purchased, were not proved, 
This the defendant could examine the witness about if he desired. Id. 

831. The plaintiff in opening his case is not bound to do more than 
introduce enough evidence to make a prima facie case for recovery; he 
may strengthen his case by other evidence after it has been attacked by his 
adversary. Hence, when, in a case of trespass to try title, after the defend- 
ant, whose deed had been attacked as a forgery, had made a prima facie 
case of its genuineness, and the plaintiff had introduced evidence im re 
buttal, showing that the grantor in the deed was not at the place where it 
purported to bear date at that time, the defendant was properly permitted 
to show by other witnesses that the grantor was at that place at the time 
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EVIDENCE — continued. 








the deed bore date, and to strengthen his case by other evidence. Such 
practice is not violative of rule 31 of the district courts. Mahan v. Wolf, 
488. 

$2. In a suit against two, as partners, to recover an amount alleged to 
be due on account of checks on the plaintiff drawn by one of the firm 
after its dissolution, under authority from the late partner to settle the firm 
debts. and which checks were paid by the plaintiff, held, that in the absence 
of a plea under oath denying the authority of the drawer of the checks to 
bind the firm. they are admissible in evidence against both defendants, and 
their admissibility is not affected by the fact that they were signed alone by 
the member who had authority to settle the debts, Bradford v. Taylor, 
508. 

83. The rule of evidence above stated is not varied by the fact that the 
member of the late firm whose name did not appear on the checks denied 
by plea under oath the existence of the partnership when the checks were 
drawn ; the averment made by the plaintiff's pleading being, that the checks 
were drawn, and the money obtained to pay the debts of the firm, under a 
power existing after the dissolution of the partnership. Id. 

34. The production of the checks by the plaintiff, who was a banker, and 
on whom they were drawn, was, under the state of the pleading, suffi- 
cient evidence of the request of both partners to pay the money to the 
holder of the checks, and of its payment. But the presumption, unexplained, 
would be, that the checks were paid out of deposits made by the drawers, 
or in satisfaction of a debt due from the banker. Id. 

35. The action of the court below in permitting a witness, recalled to the 
witness stand (after his examination by both parties), for the purpose of lay- 
ing a predicate for his impeachment, to be again examined, will afford 
no cause for reversal, unless it is shown that the discretion of the court 
which permitted this to be done operated to the prejudice of the complain- 
ing party. Marz v. Lange. 547. 

86. In a suit to recover the value of second-hand clothing, it was not 
error to exclude the testimony of a witness as to the relative value of 
new and second-hand goods, when the witness stated that he was a dealer 
in new goods only and had no knowledge as an expert as to the value of 
second-hand clothing. J. & G. N. R’y Co. v. Nicholson, 550. 

37. In such a suit a question asked a witness as to *‘ what per cent. was 
lost on goods by being used, or the value of second-hand goods,” was 
properly excluded as too general. Id. 

38. All evidence regarding conversations between contracting parties, 
which afterwards resuited in a written contract clear in its terms, is inad- 
missibie for the purpose of giving such contract a meaning different from 
that which the written words import, unless fraud, accident or mistake in- 
tervened and prevented the use of such language as was intended to convey 
the real meaning and intention of the parties, in which event it may be 
shown. Bruner Bros. v. Strong, 555 

89. The record showing a conviction of the husband, on his plea of guilty, 
toa charge of having assaulted the wife, cannot be used in evidence in a 
divorce suit by the wife against the husband. It is excluded by art. 2863, 
Revised Statutes. Endick v. Endick, 559. 

40. The examination of a party to a suit by written interrogatories is 
made as would be the examination of any other witness, except that a lead- 
ing question may be put. A railway company was sued for damages for 
personal injuries alleged to have been inflicted through the negligence of the 
company’s employees. The defendant, interrogating the plaintiff by written 
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EVIDENCE — continued. 
interrogatory, asked, ‘‘ Describe minutely how the accident occurred ; wag ig 
not your own fault and negligence?” Held: 

(1) Since under the statute the evidence of a party to a suit is to be re. 
ceived or rejected by the same rules as would the evidence of any other 
witness, the question was improper. 

(2) The plaintiff’s failure to answer it would not justify the court in 
charging the jury th it they must take pro confesso an answer most favorable 
to the party asking the question. 

(3) The question was objectionable as calling for the opinion of the wit- 
ness instead of for facts, which facts should be submitted to the jury, for 
them to find the existence of negligence vel non under a proper charge, 

(4) The following cases, bearing on the subject, cited and reviewed: 
Crofut v. Brooklyn Ferry €o., 36 Barb., 201; Teall v. Barton, 40 Barb,, 143; 
Bryant v. Glidden, 39 Me., 460; Otis v. Thom, 23 Ala., 472; Livingston », 
Cox, 8 Watts & Serg., 62, and Weaver v. Ala. C. M. Co., 35 Ala., 183. 
& T. C. R’y Co. v. Reason, 613. 

41. Testimony in a suit involving title to property, offered for the purpose 
of showing that, though the consideration passed from one party, title 
thereto was made under his direction to another party, for the purpose of 
hindering, delaying or defrauding the creditors of the party who paid the 
consideration, is inadmissible, when the deed was never attacked by the 
creditors, when it was not shown that any creditor was delayed or hindered 
by the transaction, and when no creditor is before the court complaining 
of it. Claybrooks v. Kelly, 634. 

42. Evidence in defendant's behalf of fraud in the acquisition of title by 
plaintiff, or that his title had failed on account of a sale made to an inno- 
cent purchaser without notice, may be admitted in trespass to try title 
under the plea of not guilty; under that plea any other defense that will 
prevent the plaintiff's recovery may be heard, except that based on the 
statute of limitations, which must be specially pieaded. McKamey vy, 
Thorp, 648. 

EXAMINATION OF WITNESSES. See DEPosITIons, 3. EvIDENCE, 2-6, 35, 37. 


EXCEPTIONS. See BILL OF EXCEPTIONS. PLEADING, 4, 5. PRACTICE IN Dis 
TRICT COURT, 3. 

1. Though a pleading for want of specific averments may be bad on 
special exception, yet if it states, though in terms too general, a cause of 
action prima facie, an exception to it which fails to point out specifically 
the defect in the pleading should be overruled. See opinion for an illustra- 
tion of thisrule. Gulf, W. 7. & P. Ry Co. v. Montier, 122 

EXCESSIVE DAMAGES. See Damaaes, 3, 8, 17. 
EXECUTION. 

1. In a proceeding under the statute to try the right of property a 
claimant’s bond was executed, and on a trial the property was adjudged 
to be subject to the levy; judgment was rendered requiring the property to 
be returned, and for execution. The property levied on consisted of 
sorghum mill and evaporator, which were so heavy as to require wagons to 
remove them. Held, that a tender, by the claimant, of the property back 
to the officer, which was at that time not visible to the parties. but ten or 
fifteen miles removed from where the tender to return it was made, did not 
constitute such a return of the property as is contemplated by the statute. 
For facts on which the opinion is based see statement of case, Edwards v. 
Connolly, 30, 

















EXECUTION — continued, 

2. An execution issued in 1881, under which property was levied on and 
sold as the property of the judgment debtor, recited the rendition of a judg- 
ment on April 12, 1867, in favor of G. against S. C. and H., ‘‘ executors of 
the will” of the judgment debtor, and commanded the sheriff to make 
the money out of the property of those who were styled executors. Held: 

(1) The judgment did not support the execution, since it did not refer to 
that judgment as the authority for its issuance. 

(2) If the judgment debtor was in fact dead, and the judgment against 
him had been revived against 8. C. and H., as executors of his will, such 
judgment should have been shown. 

(3) Even if such revived judgment had been shown, it would not have au- 
thorized the issuance of execution against the property of the deceased in 
the hands of executors, unless it was further shown that this was author- 
ized by the judgment of revivor, or that, under the terms of the will, the 
executors were authorized to administer the estate free from the control of 
the probate court. 

(4) But if all these things had been shown, the sale of the property of 
the deceased would have passed no title, for the execution did not direct 
its seizure or sale, but that of the executors. Hart v. McDade, 208. 

8. A creditor may sell under execution the undivided interest of the judg- 
ment debtor in one of several tracts of land, in all of which the debtor owns 
an undivided interest with the same tenant in common. Aycock.v. Kim- 
brough, 543. 

EXECUTION LIEN. See InNocentT PuRCHASER, 5. 


EXECUTION SALE. See EXeEcuTIon, 2. RESULTING TRUST, 1. 


EXECUTORS AND ADMINISTRATORS. See EsTaTes OF DECEDENTS, 2. 
EVIDENCE, 1. GUARDIAN AND WARD, 1. JUDGMENTs, 12. 
1. A will appcinted executors and contained a request that they should 
serve until the testator’s son became twenty-one years old. Held, that such 
a clause cannot be construed into an appointment of the son as executor 
when he should become twenty-one years old. Frisby v. Withers, 134. 

2. On the death or resignation of the executors named in a will, when an 
administrator de bonis non with the will annexed is appointed, he may ad- 
minister the estate in accordance with the will, under orders of the proper 
court, but cannot exercise any of the discretionary powers conferred by 
the will on the executors. Jd. 

3. A will was probated in 1854; executors acted under it until 1860, and in 
1871 an administrator with the will annexed joined in a deed with the 
surviving widow of the deceased, in a conveyance to one of the heirs of 
land belonging to the estate in satisfaction of a debt due from the testator, 
the deed reciting that it was made ‘by virtue of authority contained in 
the will.” No order of court was shown. In a suit begun in 1881 by those 
claiming under the deed, held: 

(1) While the administrator, as such, had no authority to make such cons 
veyance, yet both he and the surviving wife having an interest in the land, 
which it must be presumed was community property, the deed primu facie 
passed the title. 

(2) It conveyed at least the interest in the land of the administrator, who 
was a distributee under the will, and of the widow, and this interest was 
sufficient to maintain an action for the land. 

(8) Though the land was located in Texas, no administration ever having 
been granted in this state, it will be presumed after so great a lapse of time 
- that no necessity for it existed. Id. 















































ee es ee 




















































744 INDEX. 





EXECUTORS AND ADMINISTRATORS — continued. 

4. When the son and heir, being next of kin to the deceased, knew of the 
application and appointment of another person as administrator of his de. 
ceased mother’s estate, and consented by his silence for the period of two 
years to the appointment of such other as administrator, the heir in the 
first place having been appointed temporary administrator and failed to give 
bond, there was no error in the refusal of the court to remove the adminis. 
trator and appoint the heir in his stead. Mayes v. Houston, 690. 


EXEMPLARY DAMAGES. See DamaGes, 7. MALICIOUS PROSECUTION, 1, 
PLEADING, 5. SLANDER, 9. TELEGRAPH COMPANIES, 2. 

EXEMPTIONS, See ASSIGNMENT FOR BENEFIT OF CREDITORS, 1, 2, 

EXPERTS. See EvIpENcE, 36. 

FEES. See SuRVEYOR’s FEEs. 

FELLOW-SERVANTS. See NEGLIGENCE, 11-14. 

FEMES COVERT. See HusBAND AND WIFE. MARRIED WOMEN. PLEADING, 3, 

FICTIONS. See Trespass To Try TITLE, 6. 

FIELD NOTES. See Notice, 1. Patents, 4. SURVEYOR’s Fers, TRESPass 19 
Try TITLE, 3. 

FINAL JUDGMENTS. See APPEAL, 2, 3. 

FIRE. See Damaaes, 14-16. 

FORCED SALE. See Execution, 2. HOMESTEAD, 7. 

FORECLOSURE. See Deep or Trust, 3-5. LiIENs, 1. MORTGAGES, 2, 

FORFEITURE. See VENDOR AND VENDEE, 4, 5. 

FORGED DEED. See EVIDENCE, 31. 

FORMS OF PROCEDURE. See Trespass TO Try TITLE, 6. 

FORNICATION. See SLANDER, 4. 


FRAUD. See ADVANCEMENT, 1, 2. ASSIGNMENT FOR BENEFIT OF CREDITORS, 
14. DEED, 3. JUDGMENTS, 17. LIMITATIONS, 2, 8, 20. PLEADING, 5, RAISED 
CHECK, 1. RESULTING TrusT, 1. SEPARATE PROPERTY, 4. TRESPASS TO 
Try TITLE, 5, 7. 

t. Equity, it seems, will also relieve on the ground of fraud, when be- 
tween parties to a conveyance, absolute in its terms, there was an agree- 
ment that the grantees would hold the property conveyed in trust for the 
grantor during his life,— the fraud consisting in the violated promise, and 
the presumption that but for such promise the grantor would have inserted 
in the deed the substance of the parol agreement. Lott v. Kaiser, 665. 

2. As between a donor and one not sustaining to him any fiduciary or con- 
fidential relation, equity will not set aside a voluntary deed, however im- 
provident its terms may be, if free from the imputation of fraud or undue 
influence, and if it was freely executed by the donor, with a knowledge 
of all the facts essential to a full and free exercise of his judgment and 
will. Jd. 

3. Whenever a person of sound mind, and capable of contracting, delib- 
erately executes an instrument in writing, conveying property to another, 
the language and legal effect of which are fully known to him at the time, 
he must be held to have intended to do what the instrument declares, un- 

less by the fraud of the other party, which may consist in a promise by the 

grantee to do or not to do, to suffer or not to suffer, in reference to the 
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FRAUD — continued. 
grantor, or in reference to the subject matter of the contract, something 
which the grantee afterwards refuses to perform or permit, whereby the 


grantor is induced to omit something from the writing 


g, which, but for such 
fraud, would have been inserted. Jd. : 


FRAUD ON JURISDICTION. See Jurispiction, 6, 7. 


FRAUDULENT CONVEYANCES. See ASSIGNMENT FOR BENEFIT OF CRED- 





ITORS. 

1. If asale be made with intent on the part of the seller to hinder, delay 
or defraud creditors, and that intent was known to the purchaser, or could 
have been known by the use of ordinary diligence, the sale is void, though 
made for a good an! valuable consideration. Traylor v. Townsend, 144. 

2. The word “notice” as used in art. 2465, Revised Statutes, which article 
provides that the title of a purchaser for a valuable consideration shall not 
be affected unless it appears that he had notice of the fraudulent intent of 
the vendor, etc., must not be understood as restrictive to actual notice. 
He is charged with notice of every fact he could have ascertained by a 
proper use of the knowledge he actually possessed. Actual knowledge need 
not be proved if the purchaser had the means of knowing the fraud by the 
use of reasonable diligence. Jd. 

8. On an issue of fraud in making a transfer of goods, the court, which 
had already instructed the jury that the purchaser must have knowledge of 
the fraud to avoid a fraudulent conveyance, but had not defined what con- 
stituted such knowledge, gave the following charges in substance at the 
request of the party alleging,the fraud: 

(1) That such knowledge would avoid the sale, though the purchaser had 
paid a valuable consideration. 

(2) That such knowledge would avoid the sale, though the vendee had no 
fraudulent intent in making the purchase. 

(3) That the sale with such notice was void as against the rights of cred- 
itors. 

(4) That it would be avoided under such circumstances, though the only 
motive of the purchaser in buying was to get cheap goods. 

(5) That actual knowledge of the fraud on the part of the purchaser was 
not necessary to set aside thesale. Held, the charges did not all contain the 
same principle defined in different language, and though it would have been 
better to have given the substance of all in one connected charge, they were 
not subject to the objection (under the circumstances of the case) of giving 
undue prominence to any one principle of law. Id. 

4, A charge to the effect that ‘‘if a debtor in failing circumstances sells 
his property for a fair consideration with the expressed purpose of apply- 
ing the proceeds to the payment of his debts, and that is known to be his 
intent by the purchaser, such sale is not illegal and void,” was given ina 
case involving the validity of a sale made by a merchant of his entire 
stock of goods, which were paid for by taking negotiable notes. Held, that 
giving the charge was error, because the law will not allow a purchaser 
to enable an insolvent debtor to evade his ¢reditors by giving money or 
negotiable notes which cannot be reached by legal process, for his visible 
property, which might be subjected to the payment of his debts. Seelig- 
son v. Brown, 180. 

5, Testimony in a suit involving title to property, offered for the purpose 
of showing that, though the consideration passed from one party, title 
thereto was made under his direction to another party, for the purpose of 
hindering, delaying or defrauding the creditors of the party who paid the 
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FRAUDULENT CONVEYANCES — continued. 













consideration, is inadmissible, when the deed was never attacked by the 
creditors, when it was not shown that xny creditor was delayed or hindered 
by the transaction, and when no creditor is before the court complaining of 
it. Claybrooks v. Kelly, 634. 

6. Pending a suit for divorce, the wife, when asserting her claim for ali. 
mony, is, within the meaning of the statutes prohibiting fraudulent con. 
veyances, to be deemed a creditor. Following Feigley v. Feigley, 7 Maryland, 
and other cases cited. Lott v. Kaiser, 665. 

7. Sound public policy, it seems, should require that a fraudulent grantor, 
who conveyed his property before contracting debts, for the purpose of 
shielding it from liability to future creditors, when in fact the real purpose 
of the deed, as between the parties, was not to divest the grantor of bene. 
ficial interest, should not receive the aid of the courts of the country 
against his grantee. Jd. 


GARNISHMENT. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 7. CoORPORA- 

















TIONS, 1. HOMESTEAD, 7. 

1. After the adjournment of the term at which a judgment is rendered 
against a garnishee, he cannot have, in an independent proceeding, an in- 
junction to prevent the enforcement of the judgment, except upon facts 
which show the clearest and strongest reasons for the interposition of q 
court of equity. It is not sufficient to show that injustice has been done, 
He must show that the judgment resulted from no negligence on his part; 
that he had a meritorious defense, and had used diligence, and was pre- 
vented from making his defense by the fraud, accident or acts of the oppo- 
site party, wholly unaffected by any fault or negligence of his own. Nevins 
v. McKee, 412. 

2. Except in a case in which an original attachment has issued, a writ of 
garnishment can issue only when the debt sued for is due. Brown & Co. vy, 
Chancellor, 437. 


GENERAL LAND OFFICE. See EvIpENcE, 17. NOTICE, 1. REGISTRATION, 1, 





GIFT. See ADVANCEMENT, 1, 2. COMMUNITY PROPERTY, 5. DEED, 5. Lut 










TIONS, 24. SpeciFiIC PERFORMANCE, 1. 

1, As between a donor and one not sustaining to him any fiduciary or 
confidential relation, equity will not set aside a voluntary deed, however 
improvident its terms may be, if free from the imputation of fraud or un- 
due influence, and if it was freely executed by the donor, with a knowledge 
of all the facts essential to a full and free exercise of his judgment and 
will. Lott v. Kaiser, 665. 


GRACE. See Promissory Notes, 1, 2, 4. 






GRANT. See Trusts, 1. 









1. Whether a grant is so defective in description of the land as to make it 
void for this reason may, in a given case, be matter of law, to be determined 
by the court, while in another case it would be matter of description for 
the jury. Frisby v. Withers, 134. 

2. Where a grant called for the falls by a river, and for the corner of 
another grant, without finding one of which the grant could not be located, 
but either being found, it could then be identified by the other calls, its 
identification is a question of fact for the jury. Jd, 


GRATUITY. See DONATION CERTIFICATE. 






GUARANTY. See VENDOR AND VENDEE, 2, 
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GUARDIAN AND WARD. 

1, A plaintiff sued as the qualified guardian of the persons and estates of 
minors an independent executor, alleging that all the debts had been paid, 
and that the executor had for years been using the money of the wards 
for his own benefit. Held: 

(1) That the district court had jurisdiction, 

(2) If the purpose of the suit had been only to protect the property of the 
wards against the improper conduct of the executor, the jurisdiction would 
have been in the probate court. Jerrard v. McKenzie, 40. 


flEADRIGHT. See PRE-EMPTION. 3. 


HEIRS. See ALIENS, 2-8. COMMUNITY PROPERTY, 38. DESCENT AND DISTRIBU- 
TION. DONATION CERTIFICATE. EsTATES OF DECEDENTs, 13, 18. Home- 
STEAD, 1, 3. PARTIES, 2. 


HOMESTEAD. See Community PROPERTY, 1. DamaGes, 14. Nowy-svurt, 1. 
PRE-EMPTION, 2. SEPARATE PROPERTY, 7. 

1. The rent of the homestead, which does not fall due until after the death 
of the father (the land on which the homestead is established belonging to 
the children), constitutes no part of the estate, but belongs to the children 
free from the claims of creditors. Porter v. Sweeney, 213. 

2. The courts cannot engraft upon the statute of limitation an exception 
which would prevent it from running against the head of a family in ref- 
erence to property which is in legal effect the homestead. To do so would 
do violence to the settled rules of law, and limitation runs in such a case, 
there being nothing to exempt the homestead from its operation. . Smith v. 
Uzzell, 220. 

8. When the statutory bar, as affecting the homestead property, is com- 
plete as against the husband and the children who inherited the fee from 
the deceased father, the surviving widow cannot enforce a homestead right 
which has no estate to support it. Jd. 

4, A., an unmarried man, having a fee simple interest of one-third in 
the property on which he resided, acquired by purchase from one of his 
step-children, which at the time was incumbered with a trust deed exe- 
cuted by the vendor and the other heirs, and who had also a life estate in an 
undivided one-sixth of the property inherited from his wife, entered into a 
written contract with B., on March 15, 1577, by which he conveyed and ree 
leased to B. all his interest, in consideration that B. should buy the property 
when sold under the trust deed, and then convey it to A. for the same 
amount B. might pay for it. B. purchased at trust sale and took notes from 
A. secured by trust deed for the amount he had bid and paid, The property 
was sold to a third party under that second deed of trust, A. still residing 
on it. In asuit brought by the last purchaser against A. for the property, 
held: 

(1) The title of A. passed by his contract with B. stipulating for a convey- 
ance to A. for the amount B. might be required to pay at the first trust sale. 

(2) The agreement of March 15, 1877, the subsequent purchase by B., and 
his compliance with its terms, vested in A. under the deed which he re- 
ceived, a title which rendered the property subject to sale in satisfaetion of 
the notes given by A.. bereft of all homestead claim. 

(3) The agreement of March 15, 1877, was not in violation of sec, 50, art. 
16, of the state constitution. 

(4) No mortgage or other lien was intended to be given by the instrument 
of March 15, 1877. 

(5) A mortgage is a security for a debt, while a conditional sale is a pur- 
chase for a price paid or to be paid, to become absolute on a particular 
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HOMESTEAD — continued. 
event, or a purchase accompanied by an agreement to resell upon particular 
terms. 

(6) Sec. 50. art. 16, of the constitution imposes a restriction on the power 
of the husband to sell the homestead only when he is a married man, and 
in such case a sale cannot be made without the wife’s consent given in the 
manner prescribed by law. 

(7) 1f the owner of a homestead be an unmarried man he may sell the 
homestead as he may any other property; and it is ordinarily true that he 
who has unrestricted power to sell may mortgage. 

(8) The contract of March 15, 1877, was not in violation of the last clause 
of the constitution above referred to, which provides that “all pretended 
sales of the homestead involving any condition of defeasance shall be 
void.” The word pretended has reference to feigned. and not to real, sales, 

(9) The constitution does not prohibit a sale of the homestead, made with 
an agreement whereby the vendor may re-acquire the title. 

(10) A defeasance carries with it the idea of nullity; it is described ag 
veing a condition annexed to a deed, which, being performed, the deed ig 
rendered null. 

(11) The purchaser at the second trust sale, the proceedings being regular, 
acquired title. Astugueville v. Loustaunau, 233. 

5. Under the probate law of 1848 the homestead was subject to partition 
after the death of the husband, the wife surviving, when the estate was 
solvent. Jergens v. Schiele, 255. 

6. When the judgment of a court of competent jurisdiction has deter. 
mined the relative interests of the parties to a suit, invoiving the title to 
land, such judgment is conclusive in a subsequent proceeding between the 
same parties for partition, as to the amount of their respective interests, 
The fact that the wife, claiming homestead rights in community property 
affected by the judgment, was not made a party to the former suit, to 
which her husband was a party (she having no homestead rights that could 
have defeated the action), constitutes no reason why the former judgment 
should not be used in evidence in proceedings for partition. /d. 

7. The surviving wife, though without children, is entitled to the protec- 
tion afforded the homestead fro forced sale after the husband’s death, so 
long as she uses it as homestead, or she may exchange it for another home- 
stead, which will receive like protection. And it would seem that if the old 
homestead is sold with the intention of reinvesting the money in another, 
the unpaid purchase money cannot be reached by garnishment, or sub- 

jected by other process to the payment of debts. Watkins v. Davis, 414, 

8 An allowance was made to a widow from the estate of the deceased 
yusband in 1855 in lieu of homestead. In 1880 her claim to an unpaid bal- 
ance of such allowance was resisted by creditors of the estate, who pleaded 
an agreement between the creditors, the administrator and the widow, that 
she should be permitted to retain and appropriate assets in her hands, which 
she did appropriate, in lieu of the allowance, and that she abandoned all 
claim to the unpaid balance. Held: 

(1) That the facts stated constituted a good defense to the claim. 

(2) That the claim was a stale demand. Tiebout v. Millican, 514. 

9. When, in a suit involving title to a large tract of land, judgment is 
recovered, the unsuccessful party cannot, in a subseqient proceeding, litigate 
his right against the successful party to a homestead on a portion of the land, 
ciaim to which as a homestead had not been asserted in the first suit. The 
first judgment operated as an estoppel against the children of the unsuce 
cessful party setting up homestead rights in the land. Nichols v. Dibrell,599- 
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HOMESTEAD — continued. 

10, An uninclosed lot in a city, separated by a public square from the 
Jot on which the home residence was erected. was used occasionally by 
the owner as a place on which he staked out his horse and calf, exercising in 
this no greater exclusive use than he could make of the uninclosed property 
of others. In November, 1877, this uninclosed lot was levied on under exe- 
cution against the owner and sold. Held, that the use made of the property 
for homestead purposes was not sufficient to extend the protection of the 
homestead exemption from sale over it. Effinger v. Cates, 590. 

11. A vendor of land took in exchange other land on which there was an 
unsatisfied lien. To secure himself against loss if that lien should not be 
satisfied by his vendee. he took a mortgage on the property sold. The lien 
was not paid off, but the land which the vendor received in exchange was sold 
to satisfy the pre-existing lien and bought by a third party. In a suit by 
the vendor to foreclose his mortgage, held, 

(1) There was no serious error in instructing the jury that the mortgage 
(the sale and loss of the property thereby received in exchange being shown) 
authorized the jury to find for plaintiff the value of the lot received in ex- 
change, at the date of the sheriff's deed therefor to the purchaser, who 
bought at the sale to satisfy the pre-existing lien. 

(2) When the vendee failed to make the last payment to satisfy the lien 
already existing on the land he gave in exchange, the right of his vendor to 
foreclose his lien on the land the vendee received was complete. 

(8) The vendee could claim no homestead rights as against his vendor 
until the mortgage was satisfied by his discharge of the lien existing at the 
time of sale or exchange, on the property he gave in exchange. Failing to 
satisfv that lien, his homestead right was subordinate to the mortgage on 
the premises he received. Claybrooks v. Kelly, 634. 

12. One who owned and occupied with his wife a rural homestead, left 
it and with his family removed to a place in town owned by himself and 
his wife, where he was residing when, in 1863, he sold the old home, 
receiving the purchase money, and giving his individual bond for title. 
The land was occupied by the purchaser and his veundees until 1881, when 
the wife sued to recover it, claiming homestead rights; that she “knew 
nothing of the sale; was not consul ed, and never consente] to abandon it 
as a homestead, At the time of bringing suit she was residing on a place 
quite as valuable, owned by her husband and herself. On the trial the court 
charged the jury, among other things, as follows: ‘If you believe from 
the evidence that James B. Slavin (the woman’s husband), acting in good 
faith toward his wife, and with no intent to defraud his wife out of her 
homestead rights, moved upon another place of his own, with a view of 
abandoning his old homestead and acquiring a new one, you will find for 
defendant.” Held: 

(1) There being evidence that the husband. who refused to join the wife 
in the suit, hal changed his homestead in good faith for what he believed 
was for the interest of his family, there was no error in the charge. 

(2) The urban home place was in law and in fact the homestead at the 
time of sale, and this was not affected by the fact that the place in the 
country, formerly occupied by the family, may have been cultivated by 
the family after its removal to town. 

(3) The most satisfactory evidence of the abandonment of one homestead 
is the acquisition of another. 

(4) The doctrine that the right to determine where the homestead shall be 
depends on the arbitrary will of the wife has no sanction in law, and is 
opposed to the laws of nature, which make the husband the head of the 
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HOMESTEAD — continued. 
family, and whose will in selecting a home for its protection and support, 


when honestly exercised, ought not to be lightly disregarded, Slavin y, 
Wheeler, 654. 


HOMESTEAD DONATION, See PRE-EMPTION, 3. 
HOSTILE POSSESSION, See PLEADING, 3. 


HOUSE OF PROSTITUTION. 

1. He who knows that a dwelling-house owned by him is used ag g 
place for prostitution, that the sole purpose of its occupancy is to keepa 
house for prostitution, and who, with this knowledge, continues from month 
to month to rent it, and permit such occupancy, must be held to rent such 
property ‘‘to be used” for a place of prostitution, and is responsible in dam- 
ages to an adjacent proprietor, residing with his family on adjacent prop- 
erty ; he may be enjoined from continuing to permit such occupancy, Mar. 
san v. French, 173. 


HUSBAND AND WIFE. See COMMUNITY PROPERTY. MARRIED Women, 
NEGLIGENCE, 26, 29. NEGOTIABLE PAPER, 4, 5. PARTNERSHIP, 3. ResuLt. 
ING TRUST, 1. 

1, A creditor of the husband who, by vexatious proceedings and threats, 
prevented the payment of a note due the wife for purchase money of land, 
her separate estate (and which remained a lien on it), so that interest accu- 
mulates thereon, cannot subject the interest to the payment of the husband's 
debt. Carlisle v. Sommer, 124. 

2. This case distinguished from Braden v. Gose, 57 Tex., 87. Id. 

8. A verbal sale of a land certificate conveys the vendor’s right thereto, 
And in 1838 the assent of the husband to a verbal sale by the wifeof her 
interest in a land certificate need not have been in writing. In this case, 
after the lapse of nearly forty years, such assent was presumed, it being 
shown that the husband was aware of the sale. Parker v. Spencer, 155. 

4, The wife recovered a judgment against a railway company for $5,000 
damages, for the killing of her husband; she had lived separate and apart 
fr$m him for a year before the injury which resulted in his death. Held: 

(1) The fact of their separation would not deprive the wife, so long as the 
conjugal relation existed, of a decent support according to her state and con- 
dition in life, so long as she did nothing to forfeit that right by her own 
wrong. 

(2) No legal presumption can be indulged that the marital relation can 
ever be dissolved, except by the death of one of the parties. Dallas & W. 
R’y Co. v. Spicker, 427. 

5. See opinion for a charge asked of court to the effect that, in a suit 
by the wife for damages for the wrongful killing of her husband, the fact 
that the husband had abandoned the wife would, if the jury should believe 
that the abandonment was permanent, entitle the wifegto only nominal 
damages, held, to have been properly refused. Id. 

6. The husband is liable in damages equally with the wife for slanderous 
words spoken by her, and a general judgment may be rendered against 
both, but requiring that her separate estate be first exhausted before sale of 
the husband's to satisfy the judgment. Zeliff v. Jennings, 458. 

%. A wife, under the liberal provisions of the cohstitution and laws of 
Texas for the protection of her separate property, may, in her own name, 
maintain a suit by attachment levied on community property belonging to 
herself and her husband, to secure payment of a debt which is her separate 
property due from the husband, To secure such a debt, she is entitled to all 
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HUSBAND AND WIFE — continued. 


remedial process afforded by the law toany one. While this is true, such 
aclaim, sought to be enforced by attachment, should be closely scrutinized, 
to guard against fraud and collusion between husband and wife to defeat 
other creditors. Ryan v. Ryan, 473. 

8, See statement and opinion for a case in which it was error to render 
judgment against the husband in a proceeding where property of the wife 
had been levied on to satisfy the husband’s debt, the property being claimed 
by the wife. Marx v. Lange, 547. 

9. The doctrine that the right to determine where the homestead shall be 
depends on the arbitrary will of the wife has no sanction in law, and is 
opposed to the laws of nature, which make the husband the head of the 
family, and whose will in selecting a home for its protection and support, 
when honestly exercised, ought not to be lightly disregarded. Slavin v. 
Wheeler, 654. " 
HUSBAND'S DEBTS. See HusBanpD anp Wirt, 1, 7, 8. SEPARATE PROPERTY, 
6-8. 


IGNORANCE. See ADVANCEMENT, 2. MISTAKE, 3. 
IMPEACHMENT OF WITNESSES. See Evipence, 2-6, 35. 
IMPLIED WARRANTY. See Contracts, 6. 
IMPROVEMENTS. See SPEcIFIC PERFORMANCE, 1, 
INDORSEMENT. See NEGOTIABLE PaPER, 3. 

INFANTS. 


1. The fact that a minor was employed as a brakeman by a railway com- 
pany without the consent of his parent will not of itself authorize a re- 
covery for damages resulting from injuries inflicted by the company in 
the course of his employment. A minor may make a centract which will 
create between himself and his employer the relation of master an: servant, 
with the rights, duties and liabilities which attach to that relation. JT. & 
N. O. R’y Co. v. Crowder, 262. 


INHERITANCE. See ALIENS, 2-8. ComMmonity Property, 3. DESCENT AND 


DISTRIBUTION. 


INJUNCTION. See NUISANCE, 1. 





1. Prior to the act of the legislature of 1884, in view of the uniform policy 
of the state, which, at the time of the adoption of the constitution of 1876, 
was clearly against the existence and exercise of an implied power in a 
county, through its commissioners’ court, to issue negotiable county bonds 
bearing interest for the purpose of raising money to build a court-house and 
to levy a special tax to pay accruing interest and provide a sinking fund for 
their redemption, such a power could not be exercised. When such a power 
was sought to be exercised, by issuing bonds redeemable only at fixed pe- 
riods, in the absence of a legislative act authorizing it, held, that, without 
deciding what would be the rights of holders if such bonds were in the 
hands of one who had paid value, an injunction was the proper-remedy to 
prevent their issuance. Distinguished from Loonie v. The City of Galves- 
ton, 54 Tex., 517. Robertson v. Breedlove, 316. 

2. After the adjournment of the term at which a judgment is rendered 
against a garnishee, he cannot have, in an independent proceeding, an in- 
junction to prevent the enforcement of the judgmient, except upon facts 
which show the clearest and strongest reasons for the interposition of a 
court of equity. It is not sufficient to show that injustice has been done, 
He must show that the judgment resulted from no negligence on his part; 
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INJUNCTION — continued. 







that he had a meritorious defense, and had used diligence, and wag pre- 
vented from making his defense by the fraud, accident or acts of the Oppo- 
site party, wholly unaffected by any fault or negligence of his own, Neping 
v. McKee, 412. 


INJURIES. See DamaGes. NEGLIGENCE. 
INJURIES CAUSING DEATH. 









1. The right of action is conferred by statute, and the cause of action 
must have arisen and the remedy must be pursued in the same state, and 
that must be the state where the law was enacted and has effect. (See Nzg- 
LIGENCE, 26-30.) Willis v. Mo. Pac. R’y Co., 482. 


INNOCENT PURCHASER. See Cases OVERRULED. MorTGAGE, 1. VuEnpor 



































AND VENDEE, 3-5. VENDOR'S LIEN, 5. 

1. One who purchases under an execution issued on an original judgment, 
so old as on its face to be barred, and who, upon inquiry properly directed, 
would have discovered that the judgment had been discharged in bank- 
ruptcy, could acquire no title as against a former purchaser of whose inter- 
est he had no actual notice. Hart v. McDade, 203. 

2. To constitute the wife, claiming through a conveyance from her hus- 
band, a bona fide purchaser, as against a claimant under an older unrecorded 
deed, she must have paid out of her separate means for the land; for if the 
money which was the consideration of the deed to her was community prop- 
erty, the deed from her husband would be a gift, and no valuable considera- 
tion in that event having moved from her, she could not in contemplation 
of law be an innocent purchaser without notice. Pearce v. Juckson, 648, 

3. When the money which formed the consideration for the deel was 
money collected two years after marriage, due for services as a school 
teacher performed by the wife, it will be presumed to be community prop- 
erty. The fact that the husband collected it, and made the deed to reim- 
burse the wife without her knowledge, or that, as between themselves, he 
regarded the money as her separate property, would not change its char- 
acter. Id. 

4. One who, at the moment of accepting a deed, given in consideration 
of money of the vendee previously appropriated by the vendor, was in- 
formed of an older unrecorded deed made by the vendor to another for the 
same property, cannot be a bona fide purchaser. Id. 

5. Under the operation of the registration laws, when an execution lien 
attaches by levy, without notice of an unrecorded conveyance previously 
made, the purchaser acquires title as against such former purchaser or 
creditor, though he may have had notice afterwards at the time of his pur- 
chase at execution sale. Citing Parker v. Coop, 60 Tex., 111. McKamey v. 
Thorp, 648. 

6. But a creditor, claiming a mere statutory lien by judgment or execu- 
tion against the husband, in whom the apparent title is vested, though with 
a resulting trust in favor of the wife, cannot be protected by his lien, hav- 
ing notice at any time before purchase of the resulting trust. Otherwise as 
to a creditor of the husband, who obtains from him, without notice, a 
mortgage or deed of trust on the property. Id, 

7. A judgment creditor of the husband, buying property at execution 
sale under execution against the husband, the apparent title to which is 
vested in the community, but with a resulting trust in favor of the wife, 
though he purchases with no notice of such resulting trust, cannot be a pul 
chaser for value if the amount of his bid is credited on the execution, He 
acquires no title as against the equity of the wife. Jd, 
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INNOCENT PURCHASER — continued. 


8. The Revised Statutes, art. 2318, provide that ‘‘a purchaser under exe- 
cution shall be deemed an innocent purchaser, without notice, in all cases 
where he would be deemed to be such had the sale been made voluntarily 
by the defendant in person.” One who buys at a voluntary sale from his 
debtor and pays no money, but credits the amount of the consideration on 
the pre-existing debt, is not a bona fide purchaser for value. Citing Dicker- 
eon v. Tillinghast, 4 Paige Ch., 221-2, and other cases. Jd. 


INSOLVENT ESTATES. See HomestTeap, 5. Partigs, 3, 


INSTRUCTIONS. See CHARGE, 


INSURANCE. See EvipEence, 20-22. ; 


1. A policy of insurance is such an instrument of writing as, under arti- 
cles 266 and 267 of the Revised Statutes, may be assigned, and on which the 
assignee may maintain an action in his own name. Last Texas Fire Ins. 
Co. v. Coffee, 287. 

2. Such assignment, after a loss has been sustained, passes the legal title 
and invests the assignee with the exclusive right to sue uponit. In his 
hands, however, it is subject to every discount and defense which could 
have been set up against it in the hands of the previous owner before notice 
of the assignment was given to the defendant. The fact that the assign- 
ment was made as a collateral security for a debt will not vary the rule. 
Following Perry v. Insurance Co., 25 Ala., 360; Archer v. Insurance Co., 43 
Mo., 442; Carpenter v. Miles, 17 B. Mon., 601, and other cases cited. Id. 

8. If the assignor of a policy has an equitable interest in the claim, he 
may be joined as a co-plaintiff, but cannot prosecute alone. Id. 

4, A distinct denial of liability, and a refusal to pay on the ground 
that there is no contract, or that there is no liability on the policy of insur- 
ance, is a waiver of the condition requiring proof of loss; it is equivalent 
to a declaration that, even if proof is furnished, no payment will be made. 
Id, 

5. The acts relied on, to constitute a waiver on the part of an insurance 
company of proof of loss, should be the acts of some one who had author- 
ity to bind the company, and should be such as to induce the insured to 
believe that his proof of loss is not desired, and would be unavailing. Fol- 
lowing Beatty v. Insurance Co., 66 Penn. St., 17, and other cases cited. Id. 

6. An insured party cannot rely and act on the declarations of one not 
authorized to speak for the insurance company, even though the declara- 
tion of the speaker may be made in the hearing of the company’s officer. 
It is his duty to inquire and know if the stranger utters the intention of 
the company, before acting on it.. A failure to do this, in the absence 
of an approval of the declaration by the company’s authorized officer, would 
be negligence. Id. 

7. See charge of court as to the basis for recovery by an insured, who, 
by the terms of his policy, carried one-third of the risk himself, and when it 
was intended that other insurance companies should contribute to the pay- 
ment of such sums as the defendant would have been liable for if no other 
insurance had been made on the property. Id, 


INTEREST. See Bonps, 3.. PLEDGE, 3. 
INTERROGATORIES. See EvIpENCE, 40. 
INTERVENTION. See Limitations, 18. 








1. A petition of intervention, when improperly filed, may be dismissed 
on motion as well as upon demurrer. If the petition of intervention shows 
Vout, LXI— 48 
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INTERNENTION — continued. 
a cause of action on which the intervenor may recover in any suit, but de. 
fectively stated, a demurrer affords the remedy to one adversely interested; 
but when the cause of action, though good, does not authorize an interven. 
tion in the particular suit, a motion to dismiss is proper. Ragland v, Wis. 
rock, 391. 

2. An intervention which, in its consequences, if the intervenor should 
prove successful, would result in postponing the determination of the cause 
as between the original parties, will not be allowed. Hence, one who claims 
a small undivided interest in the land involved in a suit, and also an interest 
besides in the survey of which it formed a part, not involved in the litiga- 
tion, and in which the plaintiff claims no interest, should not be allowed to 
intervene. To allow it would result in complicating the case by producing 
new parties and causes of action. Since the judgment could not affect the 
rights of the intervenor, he should not resort to an independent action, Id, 

3. Where judgment was rendered in an attachment suit, ordering the 
sale of the goods seized under the writ, which directed the sheriff to retain 
a portion of the proceeds of sale in his hands to await the further judgment of 
the court, provided intervenors should, within a time specified, file a bond 
with the sheriff for a designated amount, conditioned that they wonld pay 
to the plaintiff in the suit all damages that he might sustain if they failed 
to show that he was not entitled thereto, held, that, though no person was 
designated as payee, a bond payable to the beneficiary under it was proper, 
Held, further: 

(1) That the fact that no consent of plaintiff to the order requiring the 
bond was shown could not aftect its validity as a common law obligation, 
He must be construed as having been present in court when the order was 
made, and, making no objection thereto, must be regarded as ratifying it by 
defending the proceedings through which the intervenors sought to obtain 
possession of the money detained by the execution of the bond in the sher- 
iff’s hands. 

(2) The intervenors had no right, without the execution of the bond, to 
have the money withheld until their claim could be determined, 

(3) The attachment lien having been foreclosed for plaintiff's benefit, the 
bond given by intervenor could not be attacked on the ground that it was 
the result of coercien. 

(4) This case clearly distinguished from Wooters v, Smith, 56 Tex., 199. 

(5) If the intervenor’s claim to the money was based on any reasonable : 
claim of right, the only damages plaintiff could recover against him would 
be the loss naturally resulting to him from the loss of the use of the money 
while in the officer’s hands, This would be satisfied by a recovery of interest. 
Attorney’s fees would not be, in a legal sense, the natural results of the 
bond. LEichoff v. Tidball, 421. 


INTOXICATION. See DRUNKENNESS. 
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INVENTORY. See ATTACHMENT, 2. ESTATES OF DECEDENTS, 12, 
JOINDER. See PARTIEs, 6. 

JUDGES. See DISQUALIFICATION OF JUDGE. 

JUDGMENT CREDITOR. See INNOCENT PURCHASER, 7. 


JUDGMENT LIEN. 

1. The statutes in force in 1878 did not require that judgments should be 
indexed as well as recorded in order that they should operate as a lien on 
the property of the judgment debtor. Schleicher v. Markward, 99. 
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JUDGMENTS. See CoMMUNITY PROPERTY, 1. CONFESSION OF JUDGMENT. 
Eguiry, 2. GARNISHMENT, 1. HOMESTEAD, 6. NEW TRIAL, 2. PROBATE 
Courts, 2. SPAR iTEe PROPERTY, 8. 

1. A judgment, though rendered in pursuance of a parol agreement of 
compromise, by which one party was to obtain the judgment and was after- 
wards to convey a portion of the land to those against whom it was rendered, 
cannot be set up in estoppel by one claiming under the judgment against 
those who set up the parol agreement, claiming in privity with the adverse 
party in an independent proceeding. The judgment was not void, and 
could only be attacked by a direct proceeding beguu for that purpose. 
Frisby v. Withers, 134. 

2. A judgment dismissing a suit is a final judgment from which an ap- 
peal can be taken. Parker v. Spencer, 155. 

3. A judgment on demurrer which goes to the merits of a petition or 
answer is as conclusive a former adjudication as would be a judgment on 
the merits, and is binding upon the parties until reversed, vacated or set 
aside. Id. 

4, One against whom a judgment is rendered, in proceedings to which he 
was not made a party in any of the modes recognized by statute, and who 
was represented by an attorney having no authority to represent him, may 
either have the judgment vacated by direct proceedings begun for that pur- 
pose, or treat it as void in any collateral proceeding against him, in which 
rights under the judgment are asserted against him. Id, 

5. An execution issued in 1881, under whieh property was levied on and 
sold as the property of the judgment debtor, recited the rendition of a 
judgment on April 12, 1887, in favor of G. against 8. C. and H., ‘* executors 
of the will” of the judgment debtor, and commanded the sheriff to make 
the money out of the property of those who were styled executors. Held: 

(1) The judgment did not support the execution, since it did not refer to 
that judgment as the authority for its issuance. 

(2) If the judgment debtor was in fact dead, and the judgment against 
him had been revived against 8S. C. and H., as executors of his will, such 
judgment should have been shown, 

(83) Even if such revived judgment had been shown, it would not have au- 
thorized the issuance of execution against the property of the deceased in 
the hands of executors, unless it was further shown that this was author- 
ized by the judgment of revivor. or that. under the terms of the will, the 
executors were authorized to administer the estate free from the control of 
the probate court. 

(4, But if all these things had been shown, the sale of the property of the 
deceased would have passed no title, for the execution did not direct its 
seizure or sale, but that of the executors. Hart v. McDade, 208. 

6. One who purchases under an execution issued on an original judg- 
ment, which appears on its face to be barred. and who, upon inquiry prop- 
erly directed, would have discovered that the judgment had been discharged 
in bankruptcy, could acquire no title as against a former purchaser of whose 
interest he had no actual notice. Id. 

7. When suit is instituted against two or more, in which judgment is ren- 
dered in favor of all the defendants except one, who is not referred to in 
the judgment, the judgment is not a final judgment from which an appeal 
may be taken, no order having been entered dismissing the cause as to the 
defendant not mentioned in the judgment. Whitaker v. Gee, 217. 

8. When, on the trial, no objection was made to any evidence on which 
the plaintiff relied to sustain his claim for damages, and a verdict for the 
plaintiff showed the special grounds on which the jury rested their verdict, 
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JUDGMENTS — continued. 













































the pleadings being sufficient to authorize such verdict, in support of which 
there was some: evidence, the judgment, on appeal, was not reversed, 
H., E. & W. T. R’'y Co. v. Hardy, 230. 

9. Though the court may erroneously hold that a defendant is not in court 
in such manner as to authorize a judgment by default, such error cannot 
be revised at a subsequent term of the court upon a motion to enter g 
different judgment nune protunc. Perkins v. Dunlavy, 241. 

10. A judicial error in entering up an order at a former term, which wag 
not sanctioned by law, or the failure to enter up one which should have 
been rendered but for the incorrect ruling of the court upon points made be. 
fore it, cannot be remedied by a judgment to the contrary entered: nune 
protune. Id. 

11. A court having once held that a citation to a defendant was invalid: 
that no appearance had taken place, and that a judgment by default could 
not be rendered; has no authority, at a subsequent term, to reverse its de- 
cision, overrule the motion to quash, pronounce judgment by default and 
execute a writ of inquiry. Id. 

12. For such errors the defeated party has his remedy by appeal after 
final judgment. But if the suit was for damages for a tort, he cannot, by 
reviving an abated action (after the death of the defendant) against the ad- 
ministrator, have the issue tried as to whether he was entitled toa judgment 
against the deceased in his life-time, and thus cause the administrator to 
defend against a claim for damages, the right to recover which ceased with 
the original defendant's death. Id. 

13. In every case, to entitle an applicant to have his judgment entered 
nune pro tunc, on account of the death of one of the parties, the action 
must, at the time of the death, have been ready for the rendition of the 
final judgment. Such is not the case when atrial has still to take place. Id, 

14. The judgment of the court of a justice of the peace, rendered against a 
defendant in a proceeding in which service of citation on him is shown by the 
record, cannot be collaterally attacked on the ground that no service was 
made, and that the record which stated to the contrary was false. Watkins 
v. Davis, 414. 

15. The judgment of a court of competent jurisdictiun is conclusive, not 
only as to the subject matter determined, but as to every other matter which 
the parties might have litigated in the case and had decided, and a plea of 
res judicata applies to all such matters. Even the wife, when a litigant, is 
bound by this rule. For exceptions to the rule see opinion. Nichols vy, 
Dibrell, 539. 

16. Hence, when, in a suit involving title to a large tract of land, judg- 
ment is recovered, the unsuccessful party cannot, in a subsequent proceeding, 
litigate his right against the successful party to a homestead on a. portion 
of the land, claim to which as a homestead had not been asserted in the first 
suit. The first judgment operated as an estoppel against the children of the 
unsuccessful party setting up homestead rights in the land, Jd. 

17. One who seeks by bill of review to reopen litigation once concluded by 
a judgment against him must allege and prove facts showing that he was 
prevented from making a proper defense to the former action by fraud, 
accident, or act of the opposing party, without fault or negligence on his 
part.. Id. 


JUDICIAL NOTICE, See County Lanps, 8, 





JUDICIAL SALE, See EXEcUTION, 2. 
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JUNIOR GRANT. See Possession, 1, 


JUNIOR TITLE. See Limitation, 6. 


JURISDICTION. See County Bonps, 1, 3, 4. Homestgap, 6. -Partigs, 1. 
PROBATE CouRTs, 4. 

1. A plaintiff sued as the qualified guardian of the persons and estates of 
minors an independent executor, alleging that all the debts had been paid, 
and that the executor had for years been using the money of the wards for 
his own benefit. Held: 

(1) That the district court had jurisdiction, 

(2) If the purpoge of the suit had been only to protect the property of the 
wards against the improper conduct of the executor, the jurisdiction would 
have been in the probate court. Jerrard v. McKenzie, 40, 

2. The probate court has no jurisdiction to determine, as between an ad- 
ministrator and the heirs, the ownership of the proceeds of a policy of in- 
surance, claimed by the administrator to be assets of the estate, and by the 
heirs as their individual property, derived by inheritance from another an- 
cestor, the assignee of the party insured. Following Timmons v. Bonner, 
58 Tex., 555, and other authorities cited. Heirs of Edwards v. Mounts, 398. 

8. When the action is transitory and is based on personal injuries, recog- 
nized as such by universal law, the suit may be brought where the aggres- 
sor is fuund, irrespective of the provisions of the local law, or whether 
there be any law at all in force at the place where the wrong was inflicted. 
Willis v. Mo. Pac. R’y Co., 432. 

4, When the right of action exists only by reason of a statute, it can be 
enforced only in the state where the statute has an existence and where the 
injury occurred. The cause of action must have arisen and the remedy 
must be pursued in the same state, and that must be the state where the 
law was enacted and has effect. Id. 

5. A railway chartered by the state cannot be sued in a state court by the 
surviving wife for damages alleged to have resulted from the negligent kill- 
ing of her husband by the road in the Indian Territory, when no law ex- 
isted conferring on the wife the right to recover damages in suchacase, Jd. 

6. A defendant who wishes to attack the juris liction of the court on the 
ground that the plaintiff has committed a fraud on such jurisdiction by 
placing a larger value on specific articles than was proper. the value of 
which was sued for, and that this was done to secure jurisdiction improp- 
erly, must plead that fact; the issue thus made should be submitted to the 
jury with the issues involved. On such an issue it does not necessarily follow 
that because the plaintiff in his petition claimed damages in excess of the 
minimum jurisdiction of the court and recovered an amount less than 
such minimum jurisdiction, that the amount claimed was fraudulently 
stated to secure jurisdiction. J. & G. N. R’y Co. v. Nicholson, 550, 

7. When, on such an issue being submitted with the main case, the jury 
found for the plaintiff a sum in excess of the minimum jurisdiction of the 
court, the verdict must be regarded as including a finding in favor of the 
jurisdiction. Jd. . 

8. The county court is the proper court in which to begin a proceeding to 
contest the validity of a paper admitted to probate asa will. The juris- 
diction is derived from the state constitution, and the legislature has no 

power to confer it by implication or in express terms on any other court. 
Franks vy. Chapman, 576. 

9. A county court sitting in probate has jurisdiction to revoke the probate 
of a will which it had formerly probated, on the application of any one in- 
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JURISDICTION— continued. 
terested in the estate, on original proceedings begun within four years after 
the probate of the will. Jd. 

10. In a proceeding begun for such a purpose, the county court, or (if 
the judge be disqualified) the district court, may, at the hearing, if it appear 
that the contested paper was executed with the formalities necessary to its 
validity as a will, but that it had not, when the jurisdiction of the court was 
first exercised over it, been properly probated, proceed to probate the paper 
as the will of the deceased, all the parties in interest being before the court, 
Id. 

JURY. 

1, An objection that a juror was not summoned by a sworn officer comes 
too late after verdict. R. S., 3074-3079, and Schuster v. La Londe, 57 Tex., 
28. Newman v. Dodson, 91. 

2. In acivil cause, the fact that the record does not show that the jury 
trying the cause was sworn affords no ground for reversal, no objection 
being taken in the court below. Freiberg v. Lowe, 436. 

JUSTICE OF THE PEACE. See APPEAL, 4. JUDGMENTS, 14. 
KINDRED. See ALI Ns, 3. 
LACHES. See LimitaTIons, 13. VENDOR AND VENDEE, 5. 


LAND CERTIFICATE. See DoNATION CERTIFICATE. PRE-EMPTION, 3. Sur- 

*veyor'sS FEEs. 

1. A parol partition of a land certificate before its issuance between sey- 
eral entitled to an interest therein, which determined the interest of each, 
wh.ch was acted on by them, recognized, conveyances made in pursuance 
thereof and possession taken, is binding on the parties to such partition, 
Parker v. Spencer, 155. 

2. All transfers of land certiticates on file in the general land office are, 
under the fourth section of the act of June 2, 1873, archives of that office, 
and certified copies thereof are admissible in evidence as the originals would 
be. Id. 

3. A verbal sale of a land certificate conveys the vendor's right thereto, 
And in 1838 the assent of the husband to a verbal sale by the wife of her 
interest in a land certificate need not have been in writing. In this case, 
after the lapse of nearly forty years, such assent was presumed, it being 
shown that the husband was aware of the sale. Jd. 

4. One who for a period of thirty-seven years sleeps upon his claim to an 
interest in a land certificate, an adverse right to which is openly asserted, 
and who during all that periol makes no effurt to repel the assertion of the 
adverse claim, cannot afterwards be heard to assert his rights. For facts on 
which this is announced see statement and opinion. Jd. 

5. When the transfer of a land certificate is made in terms amply suffi- 
cient to convey to the purchaser all present and future right of the original 
grantee, then the patent, when issued in the name of the grantee, inures to 
the benefit of the assignee. and he acquires the legal title to the land by 
estoppel. To this rule there may be an exception when rights are asserted 
by a subsequent purchaser of the certificate from the original grantee with- 
out notice. Satterwhite v. Rosser, 166, . 

6. Section 4, art. 10, 0” the constitution of 1859 had no application to 4 
certificate which had been presented to a surveyor, with a designation of 
the land on which he desired to locate it, when the surveyor refused to per- 
mit the location, and the owner, promptly resorting to the courts of the 
country, was unable, through the law’s delays, to secure a survey and return 
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LAND CERTIFICATE — continued. 
of the certificate to the general land office before the 1st day of January, 
1875. Booth v. Strippleman, 378. 

7. One who files in a proper manner, and delivers a vali land certificate 
to the county surveyor, has twelve months within which to have the land 
applied for surveyed, as against any one having notice that he has taken 
these steps to appropriate the land; and this though the county surveyor 
failed to make the proper file entry, and did not keep either the application 
or the certificate in his office, but deposited them elsewhere for safe-keeping. 
Cassin v. O'Sullivan, 594. 

8. If, under such circumstances, a third party, having notice, files upon 
the land another certificate before the expiration of twelve months, his file 
is void, and the first locator, who disregards it, and refiles any valid certifi- 
cate on the land after the expiration of twelve months from his own orig- 
inal file, thereby appropriates it. Id. 

9. Under a plea of not guilty in trespass to try title the defendant may 
prove an outstanding title in a third party, superior to that of plaintiffs, 
to bara recovery. Such a superior outstanding title is shown by evidence 
that the vendor of the plaintiff had conveyed by warranty deed the certifi- 
cate to a third party, on which the land was patented, before the issuance 
of patent to such vendor, which conveyance was duly recorded in the 
proper county. The effect of such conveyance of the certificate was to 
invest such third party with legal title, eo instanti, on the land being pat- 
ented to his vendor of the certificate. In this case the land covered by the 
certificate was surveyed under it at the time the certificate was sold. Adams 
v. House, 639. 

LANDLORD AND TENANT. 

1. The landlord’s lien, being given by the statute, exists independent of a 
distress warrant, which is but a means of securing the property and making 
the lien effective. Templeman v. Gresham, 50. 

2. The assignees of a leasehold interest are liable for rent accruing accord- 
ing to the terms of the contract of lease. Le Gierse v. Green, 128. 

8. On the 30th October, 1880, a lessee assigned his lease, and three days 
afterward wrote to the assignee directing him to apply the rents, one- 
half to pay a debt due his firm, the other half to a second firm, and, when 
both were paid, then to apply them to paying a third firm. The assignee 
appended the following note to the letter: ‘This supersedes our former 
instructions.” On the same day the leasehold interest of the original lessee 
was levied on, and afterwards purchased at’ sheriff's sale by the assignee, 
and the two other firms, who received a deed, and managed the property, 
receiving revts, etc., for the three firms named in the letter of instructions. 
In a suit by the owner of the fee in the property against the three firms for 
the rent, held: 

(1) The jury was authorized to look to the fact of purchase and subse- 
quent use of the property to ascertain if the title to the leasehold interest 
passed by the assignment of October 30th. or by the sheriff's sale, and 
whether the transfer of October 30th was made in the interest of the three 
firms. 

(2) If the assignment or purchase was made for the benefit of all three of 
the firms, then they were all liable to the owner of the property for rent. 

(3) The facts warranted the conclusion that the title to the leasehold inter- 
est remained in the original lessee until the sheriff's sale. and, under the 

facts, the court was not authorized to determine, as matter of law, that the 
title vested under the assigament of October 30th in the assignee therein 
named, 
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LANDLORD AND TENANT — continued. 































(4) The fact that the owner of the property had prosecuted a suit (under 
which nothing had been collected) against the original lessee to collect. his 
rents did not relieve the assignee or purchasers of the leasehold interest 
from liability. See opinion for'a charge on this subject approved. Id, 

4. The maxim, ‘‘So use your own property as not to injure the rights 
of another,” would seem to require that a landlord should at least uge 
reasonable care and diligence in reference to ascertaining the use to which 
his property is applied, and that even for negligence in this respect he might 
become responsible civilly for an injury which could not have resulted had 
he used due care and regard for the rights of his neighbors. Marsan y, 
French, 173. 

5. Before a tenant can begin to acquire a prescriptive right he must re 
pudiate the tenancy and give his landlord notice thereof. Flanagan y, 
Pearson, 302. 

6. One who receives possession of land from another as his landlord 
must openly repudiate the tenancy thus begun and give his landlord notice 
thereof, before an attornment by him to a stranger will have the effect to 
constitute his possession adverse to his original landlord and thus make it 
operate as a disseizin. Id. 

7. The tenant whose goods are. seized by process of attachment, and 
which remain in the rented premises until their sale under such process, is 
liable for rent during the entire period of occupancy. The goods, while in 
custody of the law, are not subject to seizure for rent under a distress 
warrant; but immediately upon a sale of them being made by the officer 
having themin custody, the landlord's lien can be enforced by their seizure in 
the store and sale for all rents due. If the landlord sells the premises after 
the goods are attached, he has the like remedy for. the collection of rents 
which were due before his sale, which he may enforce against the goods, in 
the hands of the purehaser of the goods, remaining in the store after their 
sale under attachment. Meyer v. Oliver, 584. 

8 While the action of trespass to try title in Texas is a form of proced- 
ure in which most of the forms and fictions of the action are abolished, yet 
most of the principles applicable to ejectment are retained ; among others, 
that a tenant cannot deny the title of his landlord, is one; and to recover in 
trespass to try title, it is only necessary for the plaintiff to prove that the 
defendant is a tenant holding over without authority from his landlord, 
Tyler v. Davis, 674. 

9. The fact that the tenant originally entered without recognizing his 
tenancy, and afterwards attorns to the landlord, does not vary the rule; he 
is estopped by his recognition of his tenancy, no matter how he first went 
into possession, except in a case of mistake, or of fraud or misrepresenta- 
tion on the part of the landlord. Id. 


LANDLORD'S LIEN. See LANDLORD AND TENANT, 1, 7. 





LAND TITLES. See BounpDARtIEsS. ComMmuNITY Property. County LANDS. 










DONATION CERTIFICATE. HOMESTEAD, 6. INNOCENT PURCHASER. PATENTS. 
PRE-EMPTION. TENANTS IN COMMON, 1. TRESPASS TO TRY TITLE, 4 
VENDOR AND VENDEE. VENDOR'S LIEN. 

1. By an act of date February 11, 1850, the state relinquished all her 
rights to land described in a designated patent. The patent to that land 
had issued in 1847 from the state, and embraced a large salt lake, the 
bottom of which contained pure crystallized salt. At the time both of the 
issuance of patent and of the act releasing the rights of the state in the 
land, a statute was in force reserving salt springs, gold and silver mines, 
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: LAND TITLES — continued. 
f copper and lead and other minerals on public land from location. In a 
suit between the state and one claiming under the patent, held, 

(1) The validating act was not violative of art. 7, sec. 24, of the constitu- 
tion of 1845. as embracing an object not designated in its title. 

(2) None of the provisions of that act of the legislature could be regarded 
as unconstitutional, since they related to the same subject, had a mutual 
connection, and were not foreign to the subject expressed in the title. 

(3) The effect of the validating act was to confirm to the patentee a legal 
title to the soil covered by the patent. 

(4) The effect of art. 7, sec. 39, of the constitution of 1866, was to release 
to those owning the land all the salt and mineral substances on the land. 
State v. Parker, 265. 

2. In 1853 a county court caused to be entered on its minutes an order 
directing the sale of lots at the county seat, located on land which had in 
part been donated to the county. No one was directed by the order to con- 
duct the sale, but a report of sales was afterwards made to the court by the 
chief justice of the county and entered on the minutes, showing the sale of 
the lot involved in this suit. An order was thereupon entered, authorizing 
the chief justice to ‘‘take notes” from purchasers and *‘ give bonds.” In 
1855 an order was entered, requiring the same chief justice to make deeds 
to all persons owning lots at the county site, who had complied with the 
terms of sale. In a suit begun in 1883, involving the title to a town lot at 
the county seat, sold by that chief justice in 1853, his deed was produced to 
one who, it was shown, paid the purchase money, but the testimony tended 
to show that it was paid after the deed was executed. Held: 

(1) The sale by tlie chief justice, in connection with the other facts stated, 
passed title, though no order was produced from the minutes of the court 
authorizing him to sell. 

(2) Title would pass even though the provisions of art, 1052, Pasch. Dig., 
were ordinarily held to be mandatory. 

(3) If necessary to sustain the title, under the facts above stated, after so 
great a lapse of time, it should be presumed that the proper order to sell 
issued to the chief justice. 

(4) The recognition of the power of the chief justice, shown by the acts of 
the county court, would preclude the county from questioning the title of a 
purchaser holding under his deed. Jones v. Fancher, 698. 


LAPSE OF TIME. See County LANpbs, 2. EvIpENCcCE, & EXECUTORS AND 
ADMINISTRATORS, 3. LAND CERTIFICATE, 3. 


LAW MERCHANT. See Promissory NOTEs, 1, 2. 
1. The law merchant remains in force in Texas except as modified or 
changed by statute. Brown & Co. v. Chancellor, 437, 


LAW OF THE PLACE. See NEGLIGENCE, 27-29, 

LEASE. See LANDLORD AND TENANT, 2. 

LEASEHOLD. See LANDLORD AND TENANT, 2, 3, 

LEGACIES. See WILLs, 5, 6. 

LEGAL TITLE. See Limitations, 13. 

LETTERS OF ADMINISTRATION. See Estates OF DECEDENTs, 14-16, 
LEVY. See ATTACHMENT, 1, 2. 

LEX LOCL See NEGLIGENCE, 27-29. 
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LIENS. See Homesteap, 4. INNOCENT PURCHASER, 5, 6. LANDLORD ayp 










TENANT, 1,7. MorTGAGE, 1, 2. VeNDOR’s LIEN. 

1. The general rule is, that all persons who claim an interest in property 
on which a lien is sought to be foreclosed should be made patties. The dig. 
trict court will adjust the rights of the respective parties though the interest 
claimed by some of the parties may not be such as of itself to confer juris- 
diction. Following Hall v. Hall, 11 Tex., 547, and Peticolas »v, Carpenter, 
53 Tex., 27. Templeman v. Gresham, 50. 

2. The landlord’s lien, being given by the statute, exists independent of a 
distress warrant, which is but a means of securing the property and making 
the lien effective. Id. 


LIFE ESTATE. See DEED, 5. 





LIMITATIONS. See Community Property, 3, Contracts, 4. DgEEp op 
































Trust, 5. PAar7Ties, 4. TRESPASS TO TRY TITLE, 5. WILLS, 13, 

1. Art. 13873 of the Revised Statutes, which provides that when judgment 
is rendered on service by publication, when the defendant neither appears 
in person nor by attorney, his application for a new trial must be made 
within two years after the judgment is rendered, though it contains no gay- 
ing clause in favor of defendants laboring under disability, yet such defend- 
ants are protected by art. 5222, Revised Statutes, which, in effect. provides 
that the period of disability shall not be deemed a portion of the time lim. 
ited for the commencement of an action. Heirs of Brown v. Brown, 4, 

2. The concealment of a fraud will suspend the operation of the statute 
of limitations against him who is defrauded until he discovers the fraud, or 
until such time as, by the use of reasonable diligence, he might have dis- 
covered it. Following Munson v. Hallowell, 26 Tex., 485, and other cases 
cited. Jd. 

3. A child, learning of the existence of a deed in the custody of its father, 
conveying property, inquired of him concerning it, and was informed by 
him ‘‘that the deed had been made, but that it had never been delivered; 
that it was not worth a baubee, and had been destroyed.” The deed wasa 
conveyance from the father to the mother, and the son claimed under it 
through the mother. After the father’s death, the deed was discovered 
among his effects. Held, that the child had exercised reasonable diligence 
to discover the fraud, and that limitation did not run against the heir until 
the actual discovery of the fraud. Jd, 

4. To the defense of limitation there was no replication, but evidence of 
the plaintiffs’ coverture was introduced, the original petition alleging that 
‘*the plaintiffs were all femes covert, and were married while minors.” 
Held: 

(1) That if such language had been used in a replication it would not have 
been sufficient to authorize the evidence. 

(2) To have authorized its introduction the replication should have set up 
that plaintiffs were married prior to the hostile possession; for, if they were 
minors, then the statute would run from the dates of their respective mar- 
riages. If their marriages occurred after the hostile possession commenced, 
they could not tack disabilities and thus avoid limitation. Ortiz v, De Bena- 
vides, 6). 

5. One in possession of land improved and inclosed holds to the extent of 
his inclosure by actual possession ; and if his possession is under a deed, he 
holds outside of his actual possession by constructive possession to the ex- 
tent of the boundaries described in his deed. LEvitts v. Roth, 81. 

6. When there is a partial conflict of surveys and both parties are in 
possession of their respective surveys, he who claims under the title junior 
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LIMITATIONS — continued. 








in point of time cannot avail himself of limitation as to the conflict be- 
yond the limits of his inclosure. Jd. 

7. On the entry of the true owner upon any part of his land the con- 
structive possession of an adverse claimant, in actual possession of some por- 
tion of it, ceases as to uninclosed land. Jd. 

8, One in actual possession of land under an older grant, which conflicts 
with a junior grant, has constructive possession of all the land in conflict, 
except such as is in the actual possession of one claiming under the junior 
title. Frisby v. Withers, 134. 

9. A deed for land, the purchase money on which had not been paid, was 
delivered to an attorney, who at once recorded and retained the same, with 
directions to deliver it formuly when the purchase money was due. two 
years thereafter. Held, that the final delivery two years after the execution 
of the deed related back to the date of its execution and registration. so as 
to constitute the possession of the purchaser a holding under a deed duly 
recorded. Parker v. Spencer, 155. 

10. When a party relies upon naked possession alone as the foundation 
of his right to laua, it must be such an actual occupancy as the law recog- 
nizes as sufficient, if persisted in for a long enough period of time, to cut 
off the true owner's right of recovery; such possession must not only be 
vizible, but continuous, notorious, adverse, and of such a character as to 
indicate the assertion of a claim of exclusive ownership in the occupant. 
Satterwhite v. Rosser, 166. 

11. Such possession must be continuously and persistently adverse; its 
character cannot be changed or abandoned, and afterwards renewed at 
pleasure. So that though the possession be continuous if it is held for a 
portion of the tishe in recognized subordination to the true owner, and for 
another time in repudiation of his claim to the land, the two periods of time 
cannot be united to constitute the period of limitation. Jd. 

12. While the occupant of land declares his holdiug to be in subordination 
to the better title, his possession will be regarded as held by consent, and 
no continued possession thereafter will avail to mature a title under the 
statute of limitations until such occupant has changed the character of his 
possession, either by express declaration or by the exercise of acts of own- 
ership inconsistent with a subordinate character. Id. 

13, The doctrine of stale demand and laches does not apply toa strictly 
legal title. Id. 

14, When the statutory bar of limitation is complete against the owner 
of land, it must be held complete against every one claiming through such 
person, whatever may be the character of the claim. Smith v. Uzzell, 220. 

15, The courts cannot engraft upon the statute oi limitation an exception 
which would prevent it from running against the head of a family in refer- 
ence to property which is in legal effect the homestead. To do so would do 
violence to the settled rules of law, and limitation runs in such a case, there 
being nothing to exempt the homestead from its operation. Id. 

16, When the statutory bar, as affecting the homestead property, is com- 
plete as against the husband and the children who inherited the fee from 
the deceased father, the surviving widow cannot enforce a homestead right 
which has no estate to support it. Id. 

17. It is indispensable to maintain the plea of limitation of five years, 
that the deed under which he who sets up that defense claims should 
have been duly registered; the registration of some deed or deeds in the 
chain of title will not meet the requirements of the statute, While this is 
true, one who entered under a deed to himself, duly recorded, may tack his 
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LIMITATIONS — continued. 
own possession to that of his vendor, who also entered and held under g 
deed duly registered. Cook v. Dennis, 246. 

18. The bringing of a suit for land which is voluntarily abandoned or 
dismissed will not interrupt the running of the statute of limitations, Fo}. 
lowing Connoly v. Hammond, 58 Tex., 11, and other cases cited. The same rule 
applies to one who was an intervenor in such dismissed suit, and who, being 
in possession of the land, caused another party to be made defendant; the 
original suit being dismissed, the statute did not cease to run as against such 
new defendant and in favor of the intervenor in the former suit. Flanagan 
v. Pearson, 302. 

19. Before a tenant can begin to acquire a prescriptive right he must re- 
pudiate the tenancy, and give his landlord notice thereof. Jd. 

20. One who receives possession of land from another as his landlord 
must openly repudiate the tenancy thus begun and give his landlord notice 
thereof, before an attornment by him to a stranger will have the effect to 
constitute his possession adverse to his original landlord and thus make it 
operate as a disseizin. Id. 

21. In a suit upon a promissory note executed by a merchant to his book- 
keeper, the defense was that the plaintiff was really indebted on account 
to defendant at the time it was executed, the true state of the account being 
fraudulently concealed by the plaintiff, and that the note was thus procured 
from defendant in ignorance of his rights. Held, that limitation ran against 
the account pleaded in payment of the note from the date of the discovery 
of the fraud, or when by the exercise of proper diligence it could have been 
discovered. Ney v. Rothe, 374. 

22. In a proceeding to revive a personal judgment on a promissory note, 
and to enforce against a purchaser from the original vendee a vendor's lien 
on land for which the note was given, held, that the judgment which re- 
lieved the debt from limitation preserved the vendor's lien, though limita- 
tion in the absence of the judgment would have run against the note; and 
so long as the vendor’s lien thus preserved existed, it was a foundation 
against subsequent purchasers of the land for a foreclosure of the hen, Beck 
v. Tarrant, 402. 

23. The statute of limitations begins to run between co-sureties at the 
time the debt is paid, irrespective of the time when the obligation was en- 
tered into or became due. Jd, 

24. A deed of gift made bya parent to his children and their heirs for the 
consideration of natural love and affection, contained a warranty of title, 
but a reservation in the following language: ‘* hereby expressly reserving 
to myself the right to manage and control said land and premises, and 
have, enjoy and dispose of the occupancy, rents and profits of said land 
and premises for and during my natural life.” Held, 1. That the deed con- 
veyed to the heirs an estate in remainder, to take effect on the death of the 
grantor, in whom the deed preserved a life estate. 2. The possession of 
such land by the grantees during the life of the father must be regarded as 
in harmony with the deed, and will be presumed to be the possession of the 
grantor, and no limitation will run in their favor. Bombarger v. Morrow, Ali. 

25. The statute which stops the running of limitation against a cause 
of action in favor of one who has died until twelve months after his 
death, unless, etc., proceeds on the assumption that there is no one in esse 
capable of bringing suit; hence, when the deceased before his death trans- 
ferred a note in blank, suit on which was begun by the assignee more than 
four years after its maturity, limitation applies and bars the collection of 
the note. Davis v. Dixon, 446. 
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LIMITATIONS — continued. : 

26. Limitation will not run against an action for slander, brought within 
a year after the uttering of the slanderous words, merely because an amend- 
ment filed more than one year afterwards, which did not change the charge 
contained in the original petition, set forth more specifically, by way of 
averment, the innuendo thereof. Zeliff v. Jennings, 458. 

27. The fact that adebt which a pledge is made to secure is barred by the 
statute of limitations constitutes no defense to an action by the pledgee 
against another for the wrongful conversion of the property, the pledgee 
having a special property in the thing pledged, and being entitled to its pos- 
session until the debt is paid. Hudson v. Wilkinson, 606, 

28. The debtor who has pledged property to secure a debt cannot recover 
its possession, though limitation has run against the debt, until he tenders 
the amount unpaid on the debt; and if the debtor obtains the possession and 
sells to one who has notice of the pledgee’s rights, the purchaser takes the 
property subject to the creditor’s right to its possession until the debt is 
paid. In such case the purchaser is liable to the creditor for a wrongful 
conversion of the property to the extent of the amount unpaid on the debt, 
if that amount be less than the value of the property. If the property be 
worth less than the debt, then the creditor may recover the value of the 
property at the time of the conversion, with interest thereon until the date 
of judgment. Id. 


LIS PENDENS. 
1. A purchaser of land pendente lite is as conclusively bound by the re- 
sults of the litigation as if he had from the outset been a party thereto. 
Flanagan v. Pearson, 302. 


LOCATION. See LAND CERTIFICATE, 7, 8. NOTICE, 1. PATENTS, 4, PRE- 
EMPTION, 2, 3. 


LOST INSTRUMENTS. See EvIpENce, 8. 
LOST PLEADING. See PLEADING, 7. 
MALICE. See MALIcIous PROSECUTION, 1. PLEADING, 5. SLANDER, 3, 9. 


MALICIOUS PROSECUTION. 

1, One sued for malicious prosecution and false imprisonment of plaint- 
iff, attempted to justify the alleged wrong by alleging ownership through a 
tax title of certain land, for cutting timber on which he had prosecuted and 
caused plaintiff's arrest. Held: 

(1) That a charge instructing the jury that the tax title gave the defend- 
ant no right either to the land or the timber growing on it, and that its 
existence would not ‘‘ constitute probable cause in favor of defendant for 
believing that the land or the timber thereon had been his property,” was 
error. 

(2) The true question was, whether or not the tax deed tended to show 
the existence of probable cause for defendant to believe that he owned the 
land described in it, and the timber thereon, and this should have been left 
to the jury for the purpose of negativing malice, and in mitigation of 
exemplary damages. McDaniel v. Needham, 269. 

2, See opinion for other charges of the court on the subject of malicious 
prosecution, in which, if error existed, it was an abstract error which could 

not have misled the jury, and afforded no cause of itself for reversal. Id. 
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MANDAMUS. 

1. The order overruling a motion for peremptory mandamus wags not 
such a judgment as concluded further inquiry into grounds on which jg 
was sought. Its only effect was to refuse the writ until a trial upon the 
merits, upon which the issuance of the writ would finally depend, Booth 
v. Strippleman, 378. 


MARRIAGE. 
1. The marriage of a woman dissolves a business partnership, which 
prior to that had existed between herself and another, and after marriage 
she can form no partnership for the transaction of business, either with 
her husband or the former partner, which the law can recognize, 


Brown 
& Co. v. Chancellor, 437. . 


MARRIED WOMEN. See CoMMUNITY PROPERTY. HUSBAND AND Wiprg, 
JUDGMENTS, 16. MARRIAGE. RESULTING TRUST, 1. SzZPARATE Property, 
1. A deed absolute in form, as a conveyance of the fee, was procured 
from a married woman, who signed and acknowled sed the same with her 
husband, and which purported to convey her hom-»stead. She was unable 
toread. The husband was at the time in debt to the purchaser, and there 
was evidence showing that the wife believed the instrument she signed was 
to secure its payment. of which fact the grantee had actual and constructive 
notice, he designing to treat it as a deed absolute to himself. Held, that no 
estate was conveyed by the deed. Ragland v. Wisrock, 311. 
MASTER AND SERVANT. See NEGLIGENCE, 20, 35. 


MEASURE OF DAMAGES. See Common CARRIERS, 6, 7. CONTRACTS, 6. 
DAMAGES, 3, 4, 5, 8, 9-13, 17. 


MEDICAL ATTENDANCE. See NEGLIGENCE, 32. 
MERCANTILE ENTERPRISE. See SEPARATE PROPERTY, 6, 7, 
METHODIST CHURCH SOUTH. See Trusts, L. 

MINERAL LANDS. See Patents, 3. 

MINORS. See INFANTS. 

MINUTES. See County LANps, 1, 2. 
MISREPRESENTATIONS. See MISTAKE, 3. 


MISTAKE. See ADVANCEMENT, 1, 2. Ratsep CHeck, 1. Trespass TO Try 
TITLE, 7. 

1. The law presumes property conveyed by deed from the parent to the 
child for an expressed consideration of natural love and affection, to take 
effect in presenti, to be a gift by way of advancement. Like any other 
deed, its language is conclusively presumed, when unambiguous, and in 
the absence of accident, mistake or fraud, to evidence the intention of the 
grantor. Lott v. Kaiser, 6.5. 

2. One who makes such a deed to his minor children, knowing at the 
time its contents and effect, cannot by parol evidence show that he intended 
it to take effect at his death; that he signed it with the intention of remain- 
ing in possession ; and that the only object in making it was to protect the 
property conveyed to the minor grantees against the claims of his wife if 
he should die. Such aclaim of mistake or accident in its execution cannot 
avail. Its execution was not an accident; for the accident which will re- 
lieve, in such a case, must be an unknown and unexpected event occurring 
externally to the grantor, and of which his own agency was not the prox- 
imate cause. Nor could it be regarded as a mistake, for the mistake whieh 
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MIATAKE — continued. 


in equity will relieve must be something induced by ignorance, misappre- 
hension or misunderstanding of the truth, but without negligence, and 
resulting in injury to him who sets it up. The maker of the deed. knowing 
both its contents and legal effect, cannot, in the absence of fraud, avoid its 
effect by showing by parol that he intended it to convey a different estate. 
Id. 

8. Equity will relieve when the legal effect of a transaction is misunder- 
stood, if the want of proper understanding of its effect was produced by the 
mislealing statements of the other party to the contract. So here, if the 
grantor had been induced by the grantees to omit from the deed a clause 
showing that it was to take effect oniy after his death, an1 that his contin- 
ued possession, and the parol evidence of the attorney who drew the deed, 
would have the same effect to protect him in possession during his life that 
the omitted clause would have had, then the grantee would not be permitted 
to take advantage of the grantor’s failure to insert the clause. Jd, 


MITIGATION OF DAMAGES. See MALicious Prosecution, 1. 


MORTGAGE. See CHATTEL MortTGAGE. Deep or Trust. HomestTeap, 4. PRE- 


EMPTION, 1. VENDOR AND VENDEE, 3-5. 

1. A pre-emptor, before receiving title to the land embraced in his pre- 
emption claim, mortgaged it to secure a loan, and title issued from the 
government to the mortgagee before foreclosure. Afterwards the mort- 
gagee conveyed the land by deed to the wife of the mortgagor. In a contro- 
versy between parties claiming under the mortgagor and those claiming 
through the wife, held, 

(1) The mortgage neither invested the mortgagee with title or right to 
possession; being but a security for a debt, the inchoate title of the mort- 
gagor remained in him, subject to be divested by foreclosure. 

(2) The mortgagee could not maintain an action of trespass to try title to 
recover possession of the property, even if invested with the apparent fee 
simple title, if the transactions which invested him with it were in fact but 
constituent parts of a contract, which in its entirety would be construed as 
being a mortgage. Following Edrington v. Newland, 57 Tex., 627. 

(3) The issuance of the patent to the mortgagee, though it invested him 
with the legal title, made him a trustee, holding it for the benefit of the 
mortgagor, subject to the lien on the land for the satisfaction of the mort- 
gage. 

(4) The mortgagee acquired no title by the patent which he could convey, 
except to an innocent purchaser for value, who had no notice of the supe- 
rior equitable title of the mortgagor. 

(5) A conveyance by the mortgagee to the wife of the mortgagor, after 
the issuance of patent to him, conveyed no beneficial interest which divested 
the property of its community character. Pratt v. Golwin, 331. 

2. A vendor of land took in exchange other land on which there was an 
unsatisfied lien. To secure himself against loss if that lien should not be 
satisfied by his vendee, he took a mortgage on the property sold. The lien 
was not paid off, but the land which the vendor received in exchange was 
sold to satisfy the pre-existing lien and bought by a third party. In a suit 
by the vendor to foreclose his mortgage, held, 

(1) There was no serious error in instructing the jury that the mortgage 
(the sale and loss of the property thereby received in exchange being shown) 
authorized the jury to find for plaintiff the value of the lot received in ex- 
change, at the date of the sheriff's deed therefor to the purchaser, who 
bought at the sale to satisfy the pre-existing lien. 
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time of sale or exchange, on the property he gave in exchange. 


MORTGAGE — continued. 


2) When the vendee failed to make the last payment to satisfy the lien 
already existing on the land he gave in exchange, the right of his vendor to 
foreclose his lien on the land the vendee received was complete. 

(3) The vendee could claim no homestead rights as against his vendor 
until the mortgage was satisfied by his discharge of the lien existing at the 
Failing to 
satisfy that lien, his homestead right was subordinate to the mortgage on 
the premises he received. Claybrooks v. Kelly, 634. 


MOTION TO DISMISS. See INTERVENTION, 1. 


MUNICIPAL CORPORATIONS. 


1. See statement of case for facts pleaded held insufficient to render 
municipal corporation liable for damages. Conway v. City of Beaumont, 10, 

2. In a large class of cases no action for damages will lie against a munie- 
ipal corporation. No fixed rule can be laid down which will embrace every 
character of tort for which such a corporation is liable; all that can be done 
with safety is to determine each case on its own facts as it arises. Following 
Lloyd v. Mayor of New York, 1 Selden, 369; Richmond v. Long, 17 Grattan, 

75, and other cases cited. Id. 

3. Since a municipal corporation is not uniformly liable for torts of the 
character attempted to be set forth in the petition, it was the duty of the 
pleader to set forth the special facts on which the liability in the particular 
case was claimed. Jd. 


NATURAL OBJECTS. See BounpDarRIes, 1. 


NEGLIGENCE. See ADVANCEMENT, 2. DAMAGES, 14-16. INSURANCE, 6. 


1. In a suit against a railway company for damages alleged to have re- 
sulted from the negligence of its servants, whereby plaintiff's child was 
injured while playing on a turn-table of the road, the following eharge was 
given to the jury, it having been urged on the trial that the custom of 
otber railroads not to lock or fasten their turn-tables was a sufficient reason 
for appeliant’s neglect in this respect: ‘* The fact that it was not a custom 
upon other roads in Texas or in other states, and upon defendant's road, 
to fasten, lock, guard or watch turn-tables will not affect plaintiff's right to 
recover in this suit, if it is shown by the evidence that he has received 
damage as alleged. lt is the legal duty of defendant to keep its turn-table 
locked, fastened, or guarded, to keep children without discretion from being 
injured thereon, without regard to the custom of railroads as to the fasten- 
ing or guarding turn-tables.” Held, 

(1) The charge did not inform the jury that a failure to perform a given 
act was negligence, but only that the custom of other roads would not de- 
feat plaintiff's right to recover ‘‘if it was shown by the evidence that he had 
received damage as alleged.” 

(2) The second sentence of the charge announced a legal duty incumbent 
on defendant, and was not objectionabie. 

(3) The charge was proper to meet a defense erroneously based on the cus- 
tom of other railroads as to fastening their turn-tables. G., C. &S. F. Ry 
Co..v. Evansich, 3. 

2. It is doubtful whether in any case, in which, in the absence of a con- 
tract, express or implied, negligence as an element is the foundation of a 
right, custom may be set up for the purpose of showing that negligence 
does or does not exist. It would seem that whether negligence did or did 
not exist must be determined in the very case in which its existence is 
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NEGLIGENCE — continued. 
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charged. Following Crocker v. Schureman, 7 Mo. -App., 359, and other 
cases cited. Id. 

8. See opinion for the second instruction asked by appellant and prop- 
erly refused because tending to confuse the minds cf the jury by directing 
their attention to a false issue. Jd. 

4, The duty rests upon a railroad company to protect a child from being 
injured by it, when the child is wanting in discretion to protect itself. Id. 

5, A charge of the court, in an action for damages against a railway com- 
pany for injury done a child on its turn-table, that the law does not im- 
pose any duty on the company to lock or fasten its turn-table, was properly 
refused, because tending to mislead the jury to the belief that no duty 
rested on the company to keep its turn-table securely. Id. 

6. In an action for damages against a railway company for injury done 
a little child by the company’s negligence in leaving unfastened a turn- 
table, whereby the child playing on it was hurt, there was evidence tend- 
ing to show that the table was well fastened, that it could not have been 
unfastened by a child of tender age, and that it was unfastened by those 
old enough to be responsible for their negligences. Held, it was the duty 
of the court to give an instruction fairly submitting to the jury whether 
the servants of the corporation had so fastened its turn-table that children 
non sui juris could not have unfastened it and used it. Hvansich v. G., C. 
&S. F. R’y Co., 24. 

7. When a bodily injury was sustained in consequence of the negligence of 
a railway company, which injury was of a permanent character, inflicting 
great bodily pain when it was received, and for a long time afterwards, 
it was held that a verdict for $2,000 was not so®xcessive as to require a 
reversal. 7. & P. Ry Co. v. Lowry, 149. 

8. While a railway company has the right to use its own track, and while 
its engineer ordinarily, when his train is in motion, seeing persons near the 
track ahead of him, has the right to presume that they will keep out of the 
way, yet, when the train is moving in a town, great watchfulness on 
the part of the company’s servants is required. It is then the duty of the 
engineer, before starting his engine across a street, not only to give timely 
warning of his intention to start, but to look ahead and see that his train is 
not likely to hurt persons who are passing. Id. 

9. In a suit for damage, charged to have been sustained by the negli- 
gence of a railway company in running its cars across a public street, 
from which plaintiff's arm was broken and great pain inflicted, the court 
was asked by defendant to charge the jury: ‘*That defendant had the 
right to use its own track, and its servants managing its train would have 
the right to presume, if its track was clear, that it would remain so; and if 
its servants saw plaintiff driving his team toward the crossing over its 
track, they had the right to act on the presumption that he would not drive 
his team on to its track, or in contact with its train, or in dangerous prox- 
imity to it; and if you believe from the evidence that plaintiff was not on 
the track that defendant’s engine occupied, and that his injury, if any, 
was occasioned by his driving his team up to or against defendant’s train, 
by reason of which his horses, or one of them, took fright and ran off, and 
occasioned such injury, then your verdict should be for the defendant.” 
Held, that there was no error in refusing the charge, the evidence showing 
that the engineer running the train was in the particular case guilty of neg- 

ligence. Id. 

10. The maxim, ‘‘So use your own property as not to injure the rights 
of another,” would seem to require that a landlord should at least use rea- 
VoL, LXI— 49 




































































NEGLICENCE — continued. 
sonable care and diligence in reference to ascertaining the use to which i 
his property is applied, and that even for negligence in this respect he might | 
become responsible civilly for an injury which could not have resulted had 
he used due care and regard for the rights of his neighbors. Marsan y, 
French, 173. 

11. A railroad company is not liable in damages for injury inflicted on 
one of its servants resulting from the performance of duties incident to the 
employment; nor is it liable for injuries resulting from the negligence of 
co-servant, unless it be shown that such co-servant was incompetent and un- 
worthy of trust, and that the company knew it. Dallas v. G., C. & 8, F. 

R’y Co., 196. 

12. An employee of a railway company, employed by the month to watch 
its ties along the road, to prevent their destruction, went in obedience to 
orders from his employer to procure a deed in favor of the company, and 
voluntarily got on its train, and after performing the duty was voluntarily 
returning on its train, when the train was thrown from the track and the 
employee injured. Held, that there was no error in a charge which in- 
structed the jury that under such circumstances, no other facts being 
shown, the company was not liable in damages. Td. 

13. The negligence of a servant of one grade is as much one of the risks 
incident to employment by a railway company as the negligence of the 
servant of any: other grade, and it cannot be held that a servant contracts 
to run the risk of negligent acts and omissions on the part of one class. 
of servants and not those of another class. Any other rule would be vio- 
lative of sound public policy. Id. 

14. In the main the authorities agree that the above rule is applicable to. 
servants who, though employed in the same general business, have their 
service in distinct branches of it. Following Cooley on Torts, and cases 
cited. Id. 

15, The cases of H. & T. C. R’y Co. v. McNamara, 59 Tex., 255; G., HL 
& S. A. R’y Co. v. Lempe, 59 Tex., 19, and T. & P. R’y Co. v. Kirk, re- 
ferred to as not announcing a doctrine different from the decision in this 
case. Id, 

16. In a suit against a railway company for damages for injuries inflicted 
by the alleged negligence of the company’s servant in closing a car door 
on plaintiff's finger and crushing it, one of the cortroverted facts in the 
case was whether the plaintiff, when the injury was received, was attempt- 
ing to enter one of the carriages of the train, or whether he was standing 
on the car platform with his hand negligently so placed as to be rendered 
liable to injury. Held, that a charge which in its language seemed to as- 
sume as a fact that the plaintiff's finger was crushed when attempting to 
enter the car waserror. G., H. & S. A. R’y Co. v. Davidson, 204, 

17. The error was not remedied by another charge, to the effect that un- 
less the jury believed that the porter (the servant) knew that plaintiffs. 
finger was in such a position as that it would get crushed when he shut the 
door, and when the injury was inflicted, they could not find for the plaintiff. 
Id. 

18. In this case it was error to give a charge which in effect asserted that 
it was negligence for a porter on a railway train to close the doors of the 
company’s cars without giving warning of his intention to do so in advance, 
Id. 

19. This case distinguished from Fordham wv. The T. B. & S. C. R. Co., 82 
Vic., 1863, 1869, which is reviewed in the opinion. Jd. 

20. The fact that a minor was employed as a brakeman by a railway com- 
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NEGLIGENCE — continued. 








pany without the consent of his parent will not of itself authorize a recovery 
for damages resulting from injuries inflicted by the company in the course 
of hisemployment. A minor may make a contract which will create be- 
tween himself and his employer the relation of master and servant, with the 
rights, duties and liabilities which attach to that relation. T. & N. O. Ry 
Co. v. Crowder, 262. 

21. See statement of case for facts upon which a judgment was rendered 
for a plaintiff suing a railway company for damages caused by alleged per- 
sonal injuries, and which on appeal was reversed. H. & T. C. R’y Co, v. 
Schmidt, 282. 

22. In an action for injuries caused by an alleged failure of duty on the 
part of the defendant, when the failure of duty and the injuries are shown 
by the plaintiff, and there is nothing that implies that he brought the injury 
on himself by his own negligence, then the burden of proof is on the de- 
fendant to prove that the plaintiff was guilty of such negligence. On the 
other hand, when the plaintiff's own case exposes him to suspicion of negli- 
gence, then he must clear off such suspicion. Dallas & W. Ry Co. v. 
Spicker, 427. 

23. The wife recovered a judgment against a railway company for $5,000 
damages, for the killing of her husband; she had lived separate and apart 
from him for a year before the injury which resulted in his death. Held: 

(1) The fact of their separation would not deprive the wife, so long as the 
conjugal relation existed, of a decent support according to her state and con- 
dition in life, so long as she did nothing to forfeit that right by her own 
wrong. 

(2) No legal presumption can be indulged that the marital relation can 
ever be dissolved, except by the death of one of the parties. Id. 

24. In a suit for damages by the wife and mother for the wrongful kill- 
ing of the deceased, evidence showing the ability of the deceased, had he 
lived, to render pecuniary aid to his wife and mother, is proper. Id. 

25. See opinion for a charge asked of court to the effect that, in a suit by 
the wife for damages for the wrongful killing of her husband, the fact that 
the husband had abandoned the wife would, if the jury should believe 
that the abandonment was permanent, entitle the wife to only nominal dam- 
ages, held, to have been properly refused. Id. 

26. At common law, though the husband may sue for injuries inflicted 
on his person by another, yet, if death ensues, no right of action was given 
to the wife. That right is conferred in Texas by statute. Willis v. Mo. 
Pac. R’y Co., 482. 

27. When the action is transitory and is based on personal injuries, rec- 
ognized as such by universal law, the suit may be brought where the ag- 
gressor is found, irrespective of the provisions of the local law, or whether 
there be any law at all in force at the place where the wrong was inflicted. 
Id, 

28. When the right of action exists only by reason of a statute, it can be 
enforced only in the state where the statute has an existence and where the 
injury occurred, The cause of action must have arisen and the remedy 
must be pursued in the same state, and that must be the state where the 
law was enacted and has effect. Jd. 

29. A railway chartered by the state cannot be sued in a state court by 
the surviving wife for damages alleged to have resulted from the negligent 
killing of her husband by the road in the Indian Territory, when no law ex- 
isted conferring on the wife the right to recover damages in suchacase. Jd, 
80. This case distinguished from McDonald v. Mallory, 77 N. Y., 546. Id. 
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NEGLIGENCE — continued. 


31. In an action for damages for injuries received from being struck 
by a locomotive, evidence that the plaintiff was thrown by the blow intog 
ditch, the water in which was deep enough to drown a man, is admissible, 
as immediately connected with the manner of the infliction of the injury 
charged, and no specific averment in regard either to the ditch or water 
was necessary to authorize its introduction, J. & G, N. R’y Co. v. Brett, 
483. 

82. So, also, when reimbursement by way of damages of the amount 
expended in medicines and for medical attendance is claimed, a general 
statement of the amount by a witness may be mad», and it is no gronnd of 
objection to his testimony that each item, such as the number of visits 
made by the medical attendant, or the articles of medicine purchased, were 
not proved. This the defendant could examine the witness about if he 
desired. Id. 

33. See statement of case and opinion for a suit brought by one for dam- 
ages (concerning whom it was shown that he had the mental capacity of 
a full-blooded negro), who was injured while riding on the pilot of a railway 
engine under such circumstances that it was held there was no material or 
serious error committed in the proceedings, which resulted in a judgment 
for defendant. Rucker v. Mo. Pac. R’y Co., 499. 

34. When one enters upon a railway track under circumstances which 
make it obviously an act of imminent danger on account of the rapid ap- 
proach of an engine and tender, and receives hurt therefrom, he cannot, on 
account of his own negligence, recover damages; and this though the injury 
was inflicted in an incorporated city by an engine running backward with 
tender in front, without ringing the bell or sounding the whistle, and ata 
rate of speed forbidden by the ordinances of the city. Hoover v. T. & P, 
Ry Co., 503. 

35. Inasuit against a railway company for damages caused from personal 
injuries inflicted by the alleged negligence of the employees on a railway 
train, it was shown that both the train and the road belonged to the com- 
pany, though the road had not been formally received from the contractors 
who constructed it. The engineer, conductor and employees were, when 
the accident occurred, employed and paid by the company, and could be 
discharged on complaint of the contractor. Held: 

(1) That these facts, unexplained, would make the company liable for the 
negligence of the engineer and its other employees on the train. 

(2) That if the train was run by the company with its own employees, for 
the purpose of transporting construction material for the contractors, the 
company would be responsible to any one not an employee for injury re- 
ceived by the negligence of those operating the train, even though the con- 
tractors had the right to determine when, where and to what extent supplies 
should be transported, and to that extent had the control of the company’s 
train and employees. 

(3) 1t would seem that, even if the employees operating the train, who 
were employed and could be discharged by the company alone, were yet 
operating the train in transporting supplies according to the directions, and 
subject to the will, of the contractors, they would still be the servants of the 
company, which would be responsible in damages, for their negligence, 
Citing Quarman v. Burnett, 6 M. & W., 499; Michael v. Stanton, 3 Hun, 462, 
and other cases noted in the opinion. 

(4) If, for his own protection, the owner reserves over that which he per- 
mits to be used by another the essential powers of a master, it is but just 
that he should be held to sustain that relatiouship when the rights of others, 
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NEGLIGENCE — continued, 
affected by the negligence of those selected, paid and kept in his employ- 
ment, are brought in question. Burton v. G., H. & S. A. R’y Co., 526. 

36. This case distinguished from Cunningham v. Railroad Co., 51 Tex., 
509. Id. 

87. The examination of a party to a suit by written interrogatories is 
made as would be the examination of any other witness, except that a lead- 
ing question may be put. A railway company was sued for damages for 
personal injuries alleged to have been inflicted through the negligence of 
the company’s employees. The defendant, interrogating the plaintiff by 
written interrogatory, asked, ‘‘ Describe minutely how the accident occurred ; 
was it not your own fault and negligence?” Held: 

(1) Since under the statute the evidence of a party to a suit is to be re- 
ceived or rejected by the same rules as would the evidence of any other 
witness, the question was improper. 

(2) The plaintiffs failure to answer it would not justify the court in 
charging the jury that they must take pro confesso an answer most favor- 
able to the party asking the question. 

(83) The question was objectionable as calling for the opinion of the wit- 
ness instead of for facts, which facts should be submitted to the jury, for 
them to find the existence of negligence vel non under a proper charge. 

(4) The following cases, bearing on the subject, cited and reviewed: 
Crofut v. Brooklyn Ferry Co., 36 Barb., 201; Teall v. Barton, 40 Barb., 143; 
Bryant v. Glidden, 39 Me., 469; Otis v. Thom, 23 Ala., 472; Livingston v. 
Cox, 8 Watts & Serg., 62, and Weaver v. Ala. C. M. Co., 35 Ala., 183. H. & 
T. C. R’y Co. v. Reason, 613. 

38. In such a suit it is unimportant whether the plaintiff was drunk or 
not when injured by the company’s negligence, if he did not contribute, 
though drunk, by his own negligence to causing the injury complained 
of. Id. 

39. See statement and opinion for facts regarding the construction of a 
railway company’s platform at a depot, which, in connection with its 
manner of running a train, constituted negligence in the company, for 
which it was liable to one injured thereby. Id. 

40. Where a brakeman employed by a railway company, in the perform- 
ance of his duties as such receives injuries, the direct proximate cause of 
which was a defective brake on a car, which, in the line of his duty as em- 
ployee, he was setting when injured, he is entitled to recover damages there- 
for, if the brake was so defective that by a proper use of it the work for 
which it was intended could not be performed ; provided, the brakeman did 
not know of such defect, and the company or its officers, in the exercise of 
proper diligence, should have known of its existence. T. & P. R’y Co. v. 
McAtee, 695. 

41. A verdict for $5,000 damages, awarded a brakeman thus injured, 
whose injuries disabled him for life, was not deemed so excessive as to 
require a reversal. Id, 

NEGOTIABLE PAPER. See Bonps. Promissory NOTEs. 

1. However wrongful may be the act of a person by whom a negotiable 
instrument is passed to an innocent purchaser, such purchaser is protected, 
though the transfer to him may have been without legal authority. In such 
case one who takes under well recognized conditions, from one who has the 
apparent power to convey, is as fully protected in his right to the paper as if 
he held under the real owner. Texas Banking & Ins. Co. v. Turnley, 365, 

2. When the purchaser or holder of a negotiable instrument has ob- 
tained it in good faith, and for a valuable consideration, in the ordinary 
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NEGOTIABLE PAPER — continued. 


























course of business before its maturity, and with no notice of its dishonor, 
or of any other fact that could affect its validity as between antecedent par- 
ties, the fact that it had no validity as to such antecedent parties will not 
affect his right to recover on it; he may then recover against its maker, 
though it was obtained by him from whom the holder thus purchased it, 
without consideration, or by fraud, theft, or robbery. Jd. 

3. The possession of a negotiable instrument payable to bearer indorsed 
in blank, or specially indorsed to the holder, carries title with it to the 
holder; and one who takes such securities under like circumstances, as 
collateral security for present or future advances, is entitled to the same 
protection. Citing Murray v. Lardner, 2 Wall.,.110; Goodman », Simonds, 
20 How., 365, and other cases. Jd. 

4, Title to a coupon railway bond of the state of Georgia, which really be- 
longed to the wife, passed when delivered by the husband as collateral secu- 
rity for a debt due by him and future advances, when the delivery was 
bona fide, in the ordinary course of business, and with no notice of the 
wife’s interest. Jd. 

5. If, however, the bond was transferred and delivered as a collateral ge. 
curity for future advances, and no advances were made until after the 
maturity of the bond, then the title of the holder would depend on the real 
ownership of the bond at the time the advances thus made after its matu- 
rity were received, and in such a case the rights of the wife as the true 
owner would be protected. Following Foley v. Smith, 6 Wall., 493; Texas 
v. White, 7 Wall., 735, and many other cases cited. Jd. 

6. He to whom negotiable paper is transferred, after it is due, acquires 
nothing but the actual right and title of the party who transfers it. Jd. 

7. This case distinguished from The National Bank v. Boyd, 44 Md., 48, 
which is reviewed and discussed. Also distinguished from The Merchants’ 
National Bank v. Hall, 18 Hun (Sup. Ct. N. Y.), 176; and from Atwood », 
Crowdie, 1 Starkie, 484. Jd. ; 


NEW BOND. See COLLECTOR’s Bonn, 1. 





NEW TRIAL. See GARNISHMENT, 1. SERVICE BY PUBLICATION, 1, 



















1. Notwithstanding an alleged want of service of process, a court of 
equity will not interfere to set aside a judgment, unless it appears that a 
different result would follow from another trial from the judgment rendered, 
Schleicher v. Markward, 99. 

2. A motion to set aside a judgment on account of surprise must not 
only show that the party has a meritorious cause of action or defense, but 
he must set forth under oath, not in general terms, but specifically, the facts 
from which his meritorious cause of action or defense results. Following 
Montgomery v. Carlton, 56 Tex., 431. Contreras v. Haynes, 103. 

3. On a motion for new trial on the ground of newly-discovered evidence, 
an affidavit of due diligence in general terms to procure testimony on the 
points to which the newly-discovered evidence applies will not answer. The 
character of the diligence should be specially set forth, that the court may 
judge of its sufficiency. See opinion for facts under which it was held 
that a new trial was properly refused. Traylor v. Townsend, 144. 

4, While the supreme court will not exercise so great a discretion as the 
district judge who hears the evidence should in granting a new trial, yet 
when the record shows that there is a deficiency of evidence to support the 
action, and it is manifest that the verdict is clearly contrary to the evi- 
dence, it has never felt wanting in power to reverse a judgment based on 
such a verdict. Houston & T. C. R’y Co. v. Schmidt, 282. 
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NEW TRIAL — continued, ; 


5. Doubts, if they exist, as to the reasonable sufficiency of the evidence 
to sustain the verdict, may by the trial court be resolved in favor of the 
verdict; but when it is clear that the evidence was not reasonably sufficient, 
under all the circumstances of the case, to satisfy the mind of the truth of 
the allegations on which it was rendered, it should be set aside; and if 
this rule has not been observed by the district court, the judgment based on 
such verdict becomes a proper subject of revision on appeal. Id. 

6. When a verdict is rendered on conflicting evidence, and the district 
court enters judgment thereon, and has refused a new trial, the supreme 
court will not disturb the verdict unless it is without sufficient evidence to 
support it, or so decidedly against the preponderance of evidence as to 
show that the jury did not give the case due consideration. Ragland v. 
Wisrock, 391. 


NEXT OF KIN. See EsTaTEs OF DECEDENTs, 18. 
NOMINAL DAMAGES. See TELEGRAPH COMPANIES, 1. 
NON EST FACTUM. See Contracts, 4. PLEADING, 13, 
NON-SUIT. 


1. Plaintiff sued for land in which defendant set up homestead rights. 
On the trial it was admitted that title had been in one of the defend- 
ants. The defendants asked a judgment in their favor on the question 
of title, and prayed that the cloud cast by plaintiff's claim be thereby 
removed. The plaintiff, in support of his title, offered on the trial an 
execution and judgment against the defendant, in whom title was admitted, 
and under which plaintiff purchased, which were excluded, because sale 
was made after the return day of the execution. Plaintiff took thereupon 
a non-suit, to which defendant excepted, he asking a judgment on the ad- 
mission that title was in him, but offering no testimony. The court refused 
to render a judgment in defendant’s favor, and he appealed from the order 
dismissing the case. To the counterclaim of defendants, the plaintiff had 
pleaded a general denial by way of supplemental petition. Held, that no 
error was committed in allowing the non-suit and refusing a judgment for 
defendant on his counterclaim, he having offered no evidence to support it, 
Block v. Weller, 692. 


NOTARY PUBLIC. See ACKNOWLEDGMENT, 2, WILLS, 1. 
NOTES. See Promissory NOTES. 


NOTICE. See Deep, 3. Dezrep or Trust, 1. DEposITIONS, 1. ESTOPPEL, 8, 


FRAUDULENT CONVEYANCES, 2. INNOCENT PURCHASER. INSURANCE, 2. 
JUDGMENTS, 6 LAND CERTIFICATE, 7, 8. MORTGAGE, 1. NEGOTIABLE 
PaPeR. PromIssORY Notes, 5, 6. RAISED CHECK, 1. REGISTRATION, 1. 
VENDOR AND VENDEES, 3-5. VENDOR'S LIEN, 5. 

1. Until the issuance of patents locators of land were only required to 
look to the records of the surveyor's office; the mere fact that the field notes 
were deposited in the general land office is not constructive notice of the 
appropriation of the land. LZvitts v. Roth, 81. 


NUISANCE. See PRINCIPAL AND AGENT, 2. 


1. He who knows that a dwelling-house owned by him is used as a place for 
prostitution, that the sole purpose of its occupancy is to keep a house for 
prostitution, and who, with this knowledge, continues from month to month 
to rent it, and permit such occupancy, must be held to rent such property 
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NUISANCE — continued. 
**to be used” for a place of prostitution, and is responsible in damages to 
an adjacent proprietor, residing with his family on adjacent property; he 
may be enjoined from continuing to permit such occupancy. Marsan y, 
French, 173. 


NUNC PRO TUNC ENTRIES. See JupGMEnts, 9-13. 


OBJECTIONS. See ABATEMENT, 1. BILL oF Exceptions, 3,4. Crratton, 1, 9, 
JUDGMENTS, 8. JURY, 1. PRACTICE IN SUPREME CouRT, 19. VeErptct, 8, 
1, An assignment of error based on an alleged error in admitting eyi- 
dence will be disregarded when the record fails to disclose that the evidence 
was objected to at the time. Willis v. Donac, 588. 


OBLIGATION OF CONTRACTS. See ASSIGNMENT FOR BENEFIT OF CREDIT- 
ORS, 10. 


OFFICERS. 
1. Presumed to have acted in pursuance of the powers granted. Wooters 
Vv. Hall, 15. See, also, County Lanps, 1, 2. 


OFFICIAL BONDS. 

1. A bond executed by the county treasurer, conditioned as required by 

law, which is made payable to the individual occupying the position of 

county judge, but which fails to designate his official character, constitutes 

a substantial compliance with the statute requiring an official bond, if it 

appears to have been examined and approved in open court, certified to by 

the county judge, and was properly filed and indorsed by the county clerk, 
Smith v. Wingate, 54. 

2. A suit on such a bond, brought in the name of the obligee for the use 
of the county, is, in effect, a compliance with art. 1200, R. 8., which re- 
quires suits by a county to be brought in its corporate name, the county 
being the real plaintiff. Id. 

OPEN AND CLOSE. See ARGUMENT OF COUNSEL, 1. 

OPINIONS. See EvipENceE, 13, 40. 

ORDER OF ARGUMENT. See ARGUMENT OF COUNSEL, 1. 

OUTSTANDING TITLE. See Trespass To Try TITLE, 4. 

PARDON. See Divorce, 3. 

PARCQL AGREEMENT. See EVIDENCE, 23. JUDGMENTs, 1. VENDOR AND 
VENDEE, 2. 

PAROL EVIDENCE. See ADVANCEMENT, 2. EVIDENCE, 8, 9, 38. MISTAKE, 8. 

PAROL PARTITION. See ParRTITION, 1. 

PARTIES. See Deep or Trust, 4. HOMESTEAD, 6. INSURANCE, 1-3. OFFI- 
CIAL Bonps, 2. 

1. The general rule is, that all persons who claim an interest in property 
on which a lien is sought to be foreclosed should be made parties, The 
district court will adjust the rights of the respective parties though the in- 
terest claimed by some of the parties may not be such as of itself to confer 
jurisdiction. Following Hall v. Hall, 11 Tex., 547, and. Peticolas v. Carpen- 
ter, 53 Tex., 27. Templeman v. Gresham, 50. , 

2. Though the legal representative of a deceased person's estate is the 
proper party to bring suit for the recovery of a debt due the estate, since 

this rule has its foundation in the necessity of protecting the creditors of 
the estate, it does not exist for the benefit of debtors, and is subject to ex- 
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PARTIES — continued. 
ceptions. The legal representative is entitled to the property of the estate 
only in a qualified manner and for a specific purpose; for all other purposes 
the title is in the heir from the moment when descent is cast. Walker v. 
Abercrombie, 69. 

8. When over three years had elapsed since the death of the intestate, 
whose estate was alleged to have been insolvent, and during which time no 
one had applied for administration thereon, the surviving widow brought 
an action of debt on a judgment which was the community property of 
herself and of her deceased husband, and which was rendered nearly seven 
years before his death. Held, that under the facts stated in the opinion the 
surviving widow could maintain the action. Following Evans v. Oakley, 
2 Tex., 185. Id. 

4. Independent of the special facts of the case, the wife, as survivor of 
the community estate, could, being the owner of the judgment rendered in 
the life-time of her deceased husband, preserve the debt, against which 
limitation was nearly complete, by an action in her own name. Id. 

5. It is not necessary that tenants in common should join in an action to 
recover land from a trespasser. Either may maintain the action for the 
recovery of the entire tract. Contreras v. Haynes, 103. 

6. Under our system, in which there is no distinction, as to the man- 
ner and time of their enforcement, between legal and equitable rights, the 
joinder by mutual consent of plaintiffs in trespass to try title, in one of 
whom is vested the legal title, and in the other the equitable interest, 
based on a contract with the owner of the legal title, though an irregular- 
ity, is not fatal to the action, and would constitute no ground for reversal, 
Satterwhite v. Rosser, 166, 

7. A judgment against the husband alone, touching community property, 
is conclusive as to the title to the property upon both husband and wife. 
Nor is the wife a necessary party to any suit in which the homestead is not 
available as a defense, merely on account of the fact that the family home 
is established on the property, unless she has a defense growing out of her 
homestead rights which would defeat the action, in which event she is a 
necessary party. Jergens v. Schiele, 255. 

& Before judgment is rendered against a debtor, he is entitled to have be- 
fore the court as plaintiffs all parties who have an interest in the debt, that 
he may be freed from further liability thereon. East Texas Fire Ins. Co. 
v. Coffee, 287. 

9. When a right or duty is created wholly by contract, it can only be en- 
forced between the contracting parties or their privies; citing McDonald v, 
Snelling, 96 Mass. (14 Allen), 294. Jones v. George, 346. 

10. Such property as is acquired during marriage by reason of a personal 
trespass committed on the wife belongs to the community. For its recovery 
the husband may sue, and the wife is ordinarily neither a proper nor neces- 
sary party. 7. C. Ry Co. v. Burnett, 638. 


PARTITION. 

1. A parol partition of a land certificate before its issuance between sev- 
eral entitled to an interest therein, which determined the interest of each, 
which was acted on by them, recognized, conveyances made in pursuance 
thereof and possession taken, is binding on the parties to such partition, 
Parker v. Spencer, 155. 

2. Under the probate law of 1848 the homestead was subject to partition 
after the death of the husband, the wife surviving, when the estate was 
solvent. Jergens v. Schiele, 255. 
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PARTITION — continued. 

8. When the judgment of a court of competent jurisdiction has deter. 
mined the relative interests of the parties to a suit, involving the title to 
land, such judgment is conclusive in a subsequent proceeding between the 
same parties for partition, as to the amount of their respective interests, 
The fact that the wife, claiming homestead rights in community property 
affected by the judgment, was not made a party to the former suit, to 
which her husband was a party (she having no homestead rights that could 
have defeated the action), constitutes no reason why the former judgment 
should not be used in evidence in proceedings for partition. Jd. 


PARTNERSHIP. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 1, 2. 

1, Ordinarily an action will not lie by one partner against another during 
the continuance of the partnership, to recover money alleged to have been 
contributed by the plaintiff to the firm, which should have been paid in by 
his copartner. O'Neill v. Brown, 34. 

2. See opinion for facts insufficient to authorize the judgment of the dis- 
trict court. Id. 

3. The marriage of a woman dissolves a business partnership, which prior 
to that had existed between herself and another, and after marriage she can 
form no partnership for the transaction of business, either with her husband 
or the former partner, which the law can recognize. Brown & Co. v. Chan- 
cellor, 437. 

4, A general authority given by one partner on the dissolution of the firm 
to his late copartner, to settle up the business of the late firm, does not au- 
thorize him to give a note in the firm name fora firm debt, or to renew 
one that had been given before dissolution of the firm. Jd, 

5. The cases of Kieffer v. Ehler, 18 Penn. St., 391; Phillips v. The State, 
15 Georgia, 521, and Parks v. Willard, 1 Tex., 354, reviewed. Id. 

6. In a suit against two, as partners, to recover an amount alleged to be 
due on account of checks on the plaintiff drawn by one of the firm after its 
dissolution, under authority from the late partner to settle the firm debts, 
and which checks were paid by the plaintiff, held, that in the absence of a 
plea under oath denying the authority of the drawer of the checks to bind 
the firm, they are admissible in evidence against both defendants, and their 
admissibility is not affected by the fact that they were signed alone by the 
member who had authority to settle the debts. Bradford v. Taylor, 508. 

7. The rule of evidence above stated is not varied by the fact that the 
member of the late firm whose name did not appear on the checks denied 
by plea under oath the existence of the partnership when the checks were 
drawn; the averment made by the plaintiff's pleading being, that the checks 
were drawn, and the money obtained to pay the debts of the firm, undera 
power existing after the dissolution of the partnership. Id. 

8. The production of the checks by the plaintiff, who was a banker, and 
on whom they were drawn, was, under the state of the pleading, sufficient 
evidence of the request of both partners to pay the money to the holder of 
the checks, and of its payment. But the presumption, unexplained, would 
be, that the checks were paid out of deposits made by the drawers, or in 
satisfaction of a debt due from the banker. Id. 


PATENTS. See LAND CERTIFICATE, 5. MorTGAGE, 1. PRE-EMPTION, 3. 
TRESPASS TO TRY TITLE, 4. ; 

1. Though patents to land are admitted to record, there is no law re- 
quiring them to be recorded in the county where the land is situate. They 
are not embraced within the meaning of art. 4988, Pasch. Dig., which de- 
clares deeds to be void as to creditors and subsequent purchasers without 
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PATENTS — continued. 


notice unless they shall have been acknowledged or. proved and lodged 
with the clerk for record. The record of a patent in the general land 
office is notice to the world of its existence. Evitts v. Roth, 81. 

2. Until the issuance of patents locators of land were only required to 
look to the records of the surveyor’s office; the mere fact that the field 
notes were deposited in the general land office is not constructive notice of 
the appropriation of theland. Jd. 

8. By an act of date February 11, 1850, the state relinquished all her 
rights to land described in a designated patent. The patent to that land had 
issued in 1847 from the state, and embraced a large salt lake, the bottom of 
which contained pure crystallized salt. At the time both of the issuance of 
patent and of the act releasing the rights of the state in the land, a statute 
was in force reserving salt springs, gold and silver mines, copper and lead 
and other minerals on public land from location. In a suit between the 
state and one claiming under the patent, held, 

(1) The validating act was not violative of art. 7, sec. 24, of the constitu- 
tion of 1845, as embracing an object not designated in its title. 

(2) None of the provisiuns of that act of the legislature could be regarded 
as unconstitutional, since they related to the same subject, had a mutual 
connection, and were not foreign to the subject expressed in the title. 

(3) The effect of the validating act was to confirm to the patentee a legal 
title to the soil covered by the patent. 

(4) The effect of art. 7, sec. 39, of the constitution of 1866, was to release 
to those owning the land all the salt and mineral substances on the land. 
State v. Parker, 265. 

4. Land was patented in 1877 on a location made in 1876, which had 
been located by one under whom defendant claimed, in 1853, but the field 
notes of the survey of 1853 were withdrawn from the general land office 
by one who was not shown by the evidence to have had any interest in the 
location in 1872, and were never returned. Held: 

(1) There was no error in a charge of the court instructing the jury that 
the patent showed a valid title to the land, if the jury should find that the 
plaintiffs were heirs of the patentee. 

(2) The withdrawal of the field notes of the survey under the first location 
and failure to return them worked its forfeiture, and of all rights under it, 
under the act of April 25, 1871 (Pasch. Dig., art. 7098), and this without 
the authority being shown of the one who withdrew the field notes. The 
authority will be presumed. 

(3) Snider v. I. & G. N. R. Co., 52 Tex., 318, discussed. 

(4) The inhibition contained in sec. 2 of art. XIV of the constitution of 
1876, prohibiting locations on land titled or equitably owned, has no applica- 
tion. That clause has no application to such claim of title as the statute had 
denounced as void. Atkins v. Ward, 383. 


PAYMENT. See Contracts, 4. 


PENALTIES. See RAILROADS, 2, 


PENDENTE LITE. See Lis PENDENS. 


PERSONAL PROPERTY. See PLepag, 1. WILLS, 5, 6. 


PETITION. See PLEADING, 1, 2. 


PHYSICIAN. See Evipence, 11, 13, 
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PLEADING. See ABATEMENT, 1. AMENDMENT, 4. ASSIGNMENT FOR Bengryp | 
OF CREDITORS, 15. CONFESSION OF JUDGMENT, 1. CONTRACTS, 4, InTgER. | 
VENTION, 1. PRACTICE IN DistTrRicT CouRT, 3-5. RECONVENTION, 2, 8, 4, 
TELEGRAPH COMPANIES, 2. TRESPASS TO TRY TITLE, 5. 

1. See statement of case for facts pleaded, held insufficient to render 
municipal corporation liable for damages. Conway v. City of Beaumont, 10, 

2. Since a municipal corporation is not uniformly liable for torts of the 
character attempted to be set forth in the petition, it was the duty of the 
pleader to set forth the special facts oa which the liability in the particular 
case was claimed. Id. 

3. To the defense of limitation there was no replication, but evidence of 
the plaintiff's coverture was introduced, the original petition alleging that 
‘the plaintiffs were all femes covert, and were married while minors,” 
Heid: 

(1) That if such language had been used in a replication it would not have 
been sufficient to authorize the evidence. 

(2) To have authorized its introduction the replication should have set up 
that plaintiffs were married prior to the hostile possession ; for, if they were 
minors, then the statute would run from the dates of their respective mar- 
riages. If their marriages occurred after the hostile possession commenced, 
they could not tack disabilities and thus avoid limitation. Ortiz v. De Ben- 
avides, 60. 

4. In pleading, the allegations of a petition should be confined to the 
facts which constitute the cause of action, without going into special de- 
tail; and when the evidence relied on to support the action is set forth in the 
pleading, it should be stricken out on exception. See statement of case for 
an illustration. McCauley v. Long & Co., 74. 

5. See statement of case for a cause of action in reference to which it 
was held proper, on exception, to strike out allegations of fraud and malice, 
and a claim for exemplary damages, alleged to have resulted from defend- 
ant’s having prohibited plaintiff from completing his contract. Following 
Houston & T. C. R’y Co. v. Shirley, 54 Tex., 127. Id. 

6. A matter pleaded by way of defense, which constitutes no answer to 
the cause of action relied on by plaintiff, should be stricken out. See state- 
ment of case for an illustration of this rule. Jd. 

7. A lost pleading cannot be substituted by mere amendment, without 
affidavit or certificate as to the lost paper. Any other rule would make the 
statute on the subject a nullity. Newman v. Dodson, 91. 

8. Though a pleading for want of specific averments may be bad on 
special exceptions, yet if it states, though in terms too general, a cause of 
action prima facie, an exception to it which fails to point out specifically the 
defect in the pleading should be overruled. See opinion for an illustration 
of thisrule. Gulf, W. T. & P. R’'y Co. v. Montier, 122. 

9. See statement of case for facts pleaded which were held sufficient to 
maintain an action to recover for services rendered. House v. Faulkner, 308, 

10. When the charge in an action of slander sets forth a conversation with 
defendant. showing that in defendant’s estimation L. was a lewd girl, and 
the petition shows that plaintiff was the only woman who lived in the house 
when the following words were spoken by defendant, ‘‘ we have got an- 
other woman in that same house, just like L.,” held, that the plaintiff, in 
charging the innuendo, was not bound to specify whether the man with 
whom defendant intended to charge lewd intercourse was married or single, 
and that a charge that the defendant meant to be understood that plaintiff 
was guilty of ‘“‘ adultery or fornication” was sufficient. Zeliff v. Jennings, * 

458. 
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PLEADING — continned. 


11. In actions of slander it is not necessary that the language used 
should charge the commission of a crime with such technical accuracy as 
would be required in an indictment; words calculated to induce those who 
heard them to believe that the person of whom they are spoken is guilty of 
a crime are sufficient to support the action. Jd. 

12, Claims for compensatory and for exemplary damages should be severed 

in the pleadings and in their submission to the jury. Id. 

13. The denial of the execution of an instrument in writing on which a 
pleading is founded in whole or in part, and which is charged to have been 
executed by defendant, an incorporated company, through its president and 
secretary, must, under art. 1265, R. S., be verified by affidavit. The fact that 
the instrument set forth in the pleading is ambiguous on its face, and 
does not clearly by its terms purport to be the act of the company, does not 
vary the rule. If the statute referred only to such instruments as on their 
face purport to be the act of the person by whom or by whose authority 
they are alleged to have been executed, a different rule might apply. City 
Water Works v. White, 536. 


PLEADING AND EVIDENCE. See Evipence, 22, 29. PLEapING, 3, TRES- 
pass TO TRY TITLE, 4, 5. 


PLEA IN ABATEMENT. See ABATEMENT. 
PLEA OF NOT GUILTY. See Trespass To Try TITLe#, 4, 5. 
PLEDGE. 


1. When the possession of personal property, which has been mortgaged, 
is delivered to the mortgagee or to another for him, it becomes in effect a 
pledge, and the rights of the parties are to be determined by the principles 
of law applicable to pledges. Hudson v. Wilkinson, 605. 

2. The fact that a debt which a pledge is made to secure is barred by the 
statute of limitations constitutes no defense to an action by the pledgee 
against another for the wrongful conversion of the property, the pledgee 
having a special property in the thing pledged, and being entitled to its pos- 
session until the debt is paid. Jd. 

8. The debtor who has pledged property to secure a debt cannot recover 
its possession, though limitation has run against the debt, until he tenders 
the amount unpaid on the debt; and if the debtor obtains the possession 
and sells to one who has notice of the pledgee’s rights, the purchaser takes 
the property subject to the creditor's right to its possession until the debt is 
paid. In such case the purchaser is liable to the creditor for a wrongful 
conversion of the property to the extent of the amount unpaid on the debt, 
if that amount be less than the value of the property. If the property be 
worth less than the debt, then the creditor may recover the value of the 
property at the time of the conversion, with interest thereon until the date 
of judgment. Jd. 


POLICY OF INSURANCE. See EstTATES OF DECEDENTS, 13. INSURANCE, 1-3, 


POSSESSION. See DaMaGeEs, 14. LuwiTaTIoNns, 5-12, 17, 20, 24, 27, 28. PLeap- 
ING, 3. REGISTRATION, 2. VENDOR AND VENDEE, 1. 

1. One in actual possession of land under an older grant, which conflicts 
with a junior grant, has constructive possession of all the land in conflict, 
except such as is in the actual possession of one claiming under the junior 
title. Frisby v. Withers, 134. 

POWER. See Country LANps, 1, 2. 
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POWER OF ATTORNEY. See REGISTRATION, 4, 
POWER OF SALE. See Trusts, 1. 
PRACTICE IN DISTRICT COURT. See ADJOURNMENT, 1. AMENDMENT. (Cy. 































TATION, 1, 2. Costs. EsTaTES OF DECEDENTS, 14-16. Jury, 1. 
IN SUPREME CouRT, 19. 

1. Evidence was admitted, in a suit brought by plaintiff for a breach of a 
written contract entered into between himself and the defendant, of the 
plaintiff's verbal declarations in regard to the subject matter of the contract 
before its execution, with a view of attaching by parol new conditions to the 
written contract. This evidence was afterwards excluded by the court, 
Held: 

(1) The practice of permitting illegal evidence to go to the jury, and after- 
wards endeavoring by oral or written directions to divert their minds from 
its consideration, is one that should not be encouraged. 

(2) When illegal evidence, objected to, is from any cause heard by the 
jury, the court should by written instruction distinctly call their attention 
to it and expressly direct them to disregard it. McCauley v. Long & Co., 74, 

2. A lost pleading cannot be substituted by mere amendment, without 
affidavit or certificate as to the lost paper. Any other rule would make the 
statute on the subject a nullity. Newman v. Dodson, 91. 

3. The action of the court below in refusing a continuance on the ground 
of surprise at the contents of an amended pleading will not be revised when 
no exception to the ruling is saved. Contreras v. Haynes, 103. 

4. There was no error in the refusal of a court to permit a defendant to 
file as a trial amendment an original answer which had been previously 
abandoned. Id. 

5. It was not intended by the rules that a trial amendment should be made 
to include pleadings which were not demanded by the rulings of the court 
upon exceptions filed to other pleadings. A trial amendment comes too late 
after the parties have entered upon the trial; when it is offered after a jury 
is partially impaneled, it should not be allowed. Id. 

6. A motion to set aside a judgment on account of surprise must not only 
show that the party bas a meritorious cause of action or defense, but he 
must set forth under oath, not in general terms, but specifically, the facts 
from which his meritorious cause of action or defense results. Following 
Montgomery v. Carlton, 56 Tex., 431. Id. 

7. Though the court may erroneously hold that a defendant is notin court 
in such manner as to authorize a judgment by default, such error cannot 
be revised at a subsequent term of the court upon a motion to enter a dif- 
ferent judgment nunc pro tunc. Perkins v. Dunlavy, 241. 

8. A judicial error in entering up an order at a former term, which was 
not sanctioned by law, or the failure to enter up one which should have 
been rendered but for the incorrect ruling of the court upon points made be- 
fore it, cannot be remedied by a judgment to the contrary entered nunc 
protune. Id. 

9. A court having once held that a citation to a defendant was invalid; 
that no appearance had taken place, and that a judgment by default could 
not be rendered, has no authority, at a subsequent term, to reverse its de- 
cision, overrule the motion to quash, pronounce judgment by default and 
execute a writ of inquiry. Id. ’ 

10. For such errors the defeated party has his remedy by appeal after 
final judgment. But if the suit was for damages for a tort, he cannot, by 
reviving an abated action (after the death of the defendant) against the ad- 
ministrator, have the issue tried as to whether he was entitled to a judgment 
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PRACTICE IN DISTRICT COURT —continued, 








against the deceased in his life-time, and thus cause the administrator to 
defend against a claim for damages, the right to recover which ceased with 
the original defendant's death. Jd. 

11. In every case, to entitle an applicant to have his judgment entered 
nune pro tunc, on account of the death of one of the parties, the action 
must, at the time of the death, have been ready for the rendition of the 
final judgment. Such is not the case when atrial has still to take place. id. 

12. It is error for the court to submit to the jury a question as to the legal 
effect of a written instrument. Cook v. Dennis, 246. 

13. When there is no evidence except that which establishes facts, and 
a conclusion therefrom in favor of one party, it is not error to instruct 
the jury to return a verdict for such party; but though there may be 
no controversy as to the existence of facts, yet when the conclusion to be 
drawn from them is the subject matter of dispute, it is error to direct ’a ver- 
dict for either party. Supreme Council of A. L. of H. v. Anderson, 296. 

14. When a defendant files in the cause a written admission, that the 
plaintiff has a good cause of action as set forth in his petition, except 
so far as it might be defeated in whole or in part by the facts constituting 
the defense, which might be established on the trial in accordance with rule 
81, he is entitled to open and close in adducing evidence and in the argu- 
ment of the cause. The rule securing this privilege confers a substantial 
right, the refusal of which will be cause for reversal, unless it appears from 
the entire case that the defendant has not been injured. Ney v. Rothe, 374. 

15. Claims for compensatory and for exemplary damages should be sev- 
ered in the pleading and in their submission to the jury. Zeliff v. Jennings, 
458. 

16. Special demurrers, on which no action of the court below has been 
procured, will be regarded as waived. J. & G. N. R’y Co. v. Brett, 483. 

17. A defendant who wishes to attack the jurisdiction of the court on the 
ground that the plaintiff has committed a fraud on such jurisdiction by 
placing a larger value on specific articles than was proper, the value of 
which was sued for, and that this was done to secure jurisdiction improp- 
erly, must plead that fact; the issue thus made should be submitted to the 
jury with the issues involved. On such an issue it does not necessarily fol- 
low that because the plaintiff in his petition claimed damages in excess of 
the minimum jurisdiction of the court and recovered an amount less than 
such minimum jurisdiction, that the amount claimed was fraudulently 
stated to secure jurisdiction. J. & G. N. Ry Co. v. Nicholson, 550. 

18. When, on such an issue being submitted with the main case, the jury 
found for the plaintiff a sum in excess of the minimum jurisdiction of the 
court, the verdict must be regarded as including a finding in favor of the 
jurisdiction. Id. 

19. An application to the judge before whom a cause is tried to give a 
statement of his conclusions of law and of fact should be promptly made, 
by motion, and the attention of the judge called thereto. An unreasonable 
delay in doing this should be avoided, and, when such delay occurs, the 
failure of the judge to state his conclusions will be no cause for reversal. 
City Nat. Bank v. Stout, 567. 

20. Plaintiff sued for land in which defendant set up homestead rights. 
On the trial it was admitted that title had been in one of the defendants. 
The defendants asked a judgment in their favor on the question of title, and 
prayed that the cloud cast by plaintiff's claim be thereby removed. The 
plaintiff, in support of his title, offered on the trial an execution and judg- 
ment against the defendant, in whom title was admitted, and under which 
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PRACTICE IN DISTRICT COURT W— continued. 


plaintiff purchased, which were excluded, because sale was made after the 
return day of the execution. Plaintiff took thereupon a non-suit, to which 
defendant excepted, he asking a judgment on the admission that title was 
in him, but offering no testimony. The court refused to render a judgment 
in defendant's favor, and he appealed from the order dismissing the cage, 
To the counterclaim of defendants, the plaintiff had pleaded a general de. 
nial by way of supplemental petition. Held, that no error was committed 
in allowing the non-suit and refusing a judgment for defendant on his 
counterclaim, he having offered no evidence to support it. Block v. Weller, 
692. 


PRACTICE IN SUPREME COURT. See ARGUMENT OF COUNSEL, 1. Assiqn- 


MENT OF ERRORS. BILL OF EXCEPTIONS. CHARGE, 5. CITATION, 1. Con- 
FESSION OF JUDGMENT, 1. DAMAGES, 3. PARTIES, 6. STATEMENT OF Facts, 

1. Attention called to rule 36, which requires, when decisions are cited 
in a brief, that not only the volume and page of the report should be given, 
but. also the style of the case relied on. McCauley v. Long & Co., 74, 

2. When a cause is decided by the judge without the intervention of a 
jury, and there is evidence enough to justify the finding, the admission of 
illegal evidence is no cause for reversal. Sci/ileicher v. Markward, 99. 

3. The action of the court below in refusing a continuance on the ground 
of surprise at the contents of an amended pleading will not be revised when 
no exception to the ruling is saved. Contreras v. Haynes, 103. 

4, When the entire charge of a court is not incorporated in the record, 

the presumption will be indulged that a proper charge was given in regard 
to an issue about which the record contains nocharge. T. & P. R’y Co. v. 
Lowry, 149. 
5. The statute which requires that pleadings may be amended before the 
parties announce themselves ready for trial and not thereafter is directory, 
and the action of the district court in allowing an amendment after an 
announcement of ready for trial, which has become necessary to attain 
the ends of justice, will afford no cause for reversal. Following White- 
head v. Foley, 28 Tex., 10. Parker v. Spencer, 155. 

6. To entitle one to a revision of the ruling of the court below in regard 
to the admission or rejection of evidence, the matter must be so presented 
by bill of exceptions, filed in proper time, as to enable the court to fully 
understand and know all the facts on which the correctness or error of the 
ruling depends. Hence, when the decision of a question attempted to be 
ra sed by exception depended on knowing the contents of a deposition, and 
the transcript contained an agreement signed by counsel as to what papers 
should be copied therein, and among those copied was the deposition, but 
there was no agreement, signed by counsel and approved by the trial court, 
that such deposition was used or offered on the trial, the bill of exceptions 
cannot be considered. Whitaker v. Gee, 217. 

7. In an agreed case, under art. 1414, the documentary or other evidence 
condensed must be agreed upon as evidence actually introdueed or re 
jected on the trial, and the rulings of the court when questioned must be 
shown, all of which must be approved by the judge and filed among the 
papers of the cause. Jd. 

8. A charge which instructs a verdict to be rendered for a party to 4 
suit, when the uncontradicted evidence on all the issues involved clearly en- 
titles him to such a verdict, is not error. Following Teal v. Terrell, 58 Tex., 
257, and other cases cited. Eason v. Eason, 225. 

9. When, on the trial, no objection was made to any evidence on which 
the plaintiff relied to sustain his claim for damages, and a verdict for the 
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PRACTICE IN SUPREME COURT W— continued. 


plaintiff showed the special grounds on which the jury rested their verdict, 
the pleadings being sufficient to authorize such verdict, in support of which 
there was some evidence, the judgment, on appeal, was not reversed. H.., 
E.&W. T. Ry Co. v. Hardy, 230. 

10. Though acharge of the court may be in some respects incorrect, or 
present some issues not raised by the pleadings, yet if it appear affirmatively 
from the record that the finding of the jury was not influenced by such 
erroneous charge, the case will not ordinarily be reversed because of such 
immaterial error of the court. Jd. 

11.. It is cause for reversal of a judgment, when issues have been submit- 
ted by the charge of the court to the jury concerning which no evidence 
had been admitted. Cook v. Dennis, 246. 

12. While the supreme court will not exercise so great a discretion as the 
district judge who hears the evidence should in granting a new trial, yet 
when the record shows that there is a deficiency of evidence to support the 
action, and it is manifest that the verdict is clearly contrary to the evidence, 
it has never felt wanting in power to reverse a judgment based on such a 
verdict. H. & T. C. R’y Co. v. Schmidt, 282. 

13. Doubts, if they exist, as to the reasonable sufficiency of the evidence 
to sustain the verdict, may by the trial court be resolved in favor of the 
verdict ; but when it is clear that the evidence was not reasonably sufficient, 
under all the circumstances of the case, to satisfy the mind of the truth of 
the allegations on which it was rendered, it should be set aside; and if this 
rule has not been observed by the district court, the judgment based on such 
verdict becomes a proper subject of revision on appeal. Id. 

14. See statement of case for facts upon which a judgment was ren- 
dered for a plaintiff suing a railway company for damages caused by 
alleged personal injuries, and which on appeal was reversed. Jd. 

15. An objection that a verdict wis made by eleven men, and that no one 
signed it but the foreman, will not be considered when made for the first 
time in the supreme court. Flanagan v. Pearson, 302. 

16. Denial of right to open and close, when a cause for reversal. Ney 
v. Rothe, 374. 

17. When a verdict is rendered on conflicting evidence, and the district 
court enters judgment thereon, and has refused a new trial, the supreme 
court will not disturb the verdict unless it is without sufficient evidence to 
support it, or so decidedly against the preponderance of evidence as to show 
that the jury did not give the case due consideration. Ragland v. Wisrock, 
391. 

18. In the absence of a statement of facts, a cause will not be reversed 
on a charge of the court below, unless it would have been glaringly er- 
roneous under any state of facts that could exist under the pleading. Frei- 
berg v. Lowe, 436. 

19. In a civil cause, the fact that the record does not show that the jury 
trying the cause was sworn affords no ground for reversal, no objection 
being taken in the court below. Jd, 

20. Special demurrers, on which no action of the court below has been 
procured, will be regarded as waived. J. & G. N. R’y Co. v. Brett, 483. 

21. Though a verdict for damages for a wrong done may appear to the 
court to be for a large amount, it will not be disturbed when there is 
nothing in the record showing it to be clearly excessive. Id. 

22. The action of the court below in permitting a witness, recalled to the 
witness stand (after his examination by both parties), for the purpose of lay- 
ing a predicate for his impeachment, to be again examined, will afford no 
VoL. LXI— 50 
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PRACTICE IN SUPREME COURT — continued. 


cause for reversal, unless it is shown that the discretion of the court which 
permitted this to be done operated to the prejudice of the complaining party, 
Mare v. Lange, 547. : 

23. One who does not regard the charge of the court as sufficiently ful) 
should call attention to the fact by presenting and asking a charge supplying 
the supposed defect; failing to do this, he cannot urge the defect for the first 
time on appeal. Endick v. Endick, 559. 

24. When a bill of exceptions fails to state the objection to the introduc- 
tion of evidence admitted on the trial of a cause, it cannot be specified for 
the first time on appeal. Id. 

25. An application to the judge before whom a cause is tried to give a 
statement of his conclusions of law and of fact should be promptly made, 
by motion, and the attention of the judge called thereto. An unreason- 
able delay in doing this should be avoided, and, when such delay occurs, 
the failure of the judge to state his conclusions will be no cause for reversal, 
City Nat. Bank v. Stout, 567. 

26. A bill of exceptions signed and filed after the adjournment of the term 
will be disregarded, as has been held before in many cases, some of which 
are cited. Even when properly filed, if it relates to the exclusion of evi- 
dence, and fails tu disclose the grounds of objection to its introduction, and 
the evidence would be admissible under some circumstances, it can afford 
no ground for reversal. Willis v. Donac., 588. 

27. When, on appeal from a judgment by default, the record fails to show 
affirmatively either service of citation on the defendant, or waiver thereof, 
or an appearance entered by him in the court below, the judgment must be 
reversed. Bates v. Casey, 592. 


PRE-EMPTION. See LAND CERTIFICATE. PATENTS. 


1, A pre-emptor, before receiving title to the land embraced in his pre- 
emption claim, mortgaged it to secure a loan, and title issued from the gov- 
ernment to the mortgagee before foreclosure. Afterwards the mortgagee 
conveyed the land by deed to the wife of the mortgagor. In a controversy 
hetween parties claiming under the mortgagor and those claiming through 
the wife, held, 

(1) The mortgage neither invested the mortgagee with title or right to 
possession; being but a security for a debt, the inchoate title of the mort 
gagor remained in him, subject to be divested by foreclosure. 

(2) The mortgagee could not maintain an action of trespass to try title to 
recover possession of the property, even if invested with the apparent fee 
simple title, if the transactions which invested him with it were in fact but 
constituent parts of a contract, which in its entirety would be construed as 
being a mortgage. Following Edrington v. Newland, 57 Tex., 627. 

(8) The issuance of the patent to the mortgagee, though it invested hum 
with the legal title, made him a trustee, holding it for the benefit of the 
mortgagor, subject to the lien on the land for the satisfaction of the mort- 
gage. 

(4) The mortgagee acquired no title by the patent which he could convey, 
except to an innocent purchaser with value, who had no notice of the supe- 
rior equitable title of the mortgagor. 

(5) A conveyance by the mortgagee to the wife of the mortgagor, after 
the issuance of patent to him, conveyed no beneficial interest wh 
the property of its community character. Pratt v. Godwin, 331, 

2. Art. 3940, Revised Statutes, was intended to protect land from location 
by another for the period of thirty days after its occupancy or settlement by 
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PRE-EMPTION — continued, 


one intending to pre-empt it begins, It was intended for the benefit of the 
occupant seeking a homestead donation, and was never intended to prohibit 
the occupant from making his application for the land at any time after the 
expiration of the thirty days, if no location made by a third party inter 
vened. Gammage v. Powell, 629. 

3. Public land situate in Nolan and in other counties mentioned by 
the act of July 14, 1879, was ‘‘ appropriated and set apart for sale.” The act 
amendatory thereof of March 11, 1881 (Gen. Laws, p. 25), and the act of 
January 22, 1883 (Gen. Laws, p. 2), construed in connection with the act of 
July 14, 1879, and the conclusion announced: 

(1) That the eighth section of the act of July 14, 1879, was intended to 
prohibit any one from locating a purchase or donative homestead pre- 
emption, such as are provided for by chapters8 and 9, title LX XIX, Revised 
Statutes, on lands which, under the terms of the act, had been surveyed for 
a purchaser, or for any of the other purposes named in the act, and was 
not intended to leave the land open to ordinary location until such survey 


was made, 

(2) A patent issued on a location made April 11, 1881, of a headright cer- 
tificate on land, embraced in the provisions of the act of July 14, 1879, was 
void ; the location itself, being prohibited from being made on the land, was 
void, 

(3) Such a location, made by virtue of a land certificate upon land occupied 
by a pre-emption settler, after the expiration of thirty days from his 
occupancy, and before any application of the settler for the land, interposed 
no bar to the subsequent application of the settler, and to his acquiring a 
homestead donation, Id. 


PRESUMPTIONS, See ACKNOWLEDGMENT, 2, County LANDs, 2.. EXECUTORS 


AND ADMINISTRATORS, 3. HUSBAND AND WIFE, 4. LAND CERTIFICATE, 3, 
PRACTICE IN SUPREME CouURT, 4. 


PRINCIPAL AND AGENT, 


1. Though an agent is personally liable to third parties for his own mis- 
feasances and positive wrongs, he is not in general liable to third persons 
for his own nonfeasances or omissions of duty in the course of his employ- 
ment; his liability in the latter case is solely to his principal, no privity ex- 
isting between himself and such third persons, and the maxim respondeat 
superior applies. Labadie v. Hawley, 177. 

2. Hence, when an agent who had rented his principal’s house to another 
authorized the tenant to construct therein a cooking range, which, from the 
manner of its use, resulted in an injury to an adjoining proprietor, the fact 
that the agent refused to compensate the tenant for removing the range 
when it was complained about as resulting in a nuisance cannot render the 
agent liable. Jd. 

8. One will be bound by the contract made in his name by another, as his 
agent, when such other has been accustomed to make similar contracts 
for him, as his agent, with his knowledge and approbation, and which have 
been recognized and ratified by him. 7, P. R’y Co. v. Nicholson, 491, 


PRIVATE WEIGHERS. See Corton WRIGHERS. 
PRIVITY. See JupGMENTs, 1. Ratsep CHECK, 1, 


PROBABLE CAUSE. See MaLiciovs ProszcuTion, 1, 
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PROBATE COURTS. See Estates OF DECEDENTS, 13. JURISDICTION, 1 
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1, 

1. It is the province of the probate courts to classify claims when estab- 
lished in any manner. Porter v. Sweeney, 213. 

2. The county court, for civil business, has no authority to direct an 
administrator as to how he shall disburse funds of an estate in his hands, 
and its action has no binding force on any one holding claims against the 
estate. Such a court can only establish a claim by its judgment; and on a 
copy of that judgment being certified to the probate court, it would there 
be classified and paid in due order of administration, according to its classi- 
fication. Id. 

3. The probate courts are so constituted that they may, without the actual 
intervention of all parties in interest, make such orders in reference to the 
settlement of estates and the distribution of their funds among those inter- 
ested as may be necessary; and this without any other than the general 
notices to parties in interest provided by statute. Id, 

4, The probate court, in the exercise of its original jurisdiction to classify 
claims against estates and direct payment in their due order, cannot be 
embarrassed by the exercise of any like original jurisdiction in any other 
court. Those aggrieved have their remedy by resorting to the appellate 
jurisdiction of the district court. Id, 


PROBATE OF WILL. See WILLs, 7-13. 
PROCESS. See CITATION. SERVICE OF PROCESS. SERVICE BY PUBLICATION. 


PROMISSORY NOTES. See Limitations, 24. PARTNERSHIP, 4. VENDOR’s 


LIEN, 5, 

1. Under the law merchant a note payable on demand was not entitled to 
days of grace, and suit could be brought on it without payment being first 
demanded. Brown & Co. v. Chancellor, 437. 

2. One of the leading purposes of the act of March 20, 1848, was to re- 
strict the operation of the law merchant, in reference to days of grace, to 
such paper as was between merchant and merchant, their factors and 
agents, rather than to prescribe the particular classes of negotiable paper 
which should be entitled to grace. One of the leading objects of the act 
of January 11, 1862 (Pasch. Dig., 234; R. S., 276), which was amendatory of 
the act of March 20, 1848, was to place on the same footing such negotia- 
ble paper as was therein contemplated, whether made between merchant 
and merchant, their factors and agents, or between other persons, in so 
far as allowing days of grace thereon was concerned. Id. 

3. The law merchant remains in force in Texas except as modified or 
changed by statute. Id. 

4, The statutes of January 11, 1862, and of March 20, 1848, construed, and 
the conclusion announced that the former act did not give days of grace 
to paper, except to such as was entitled thereto by the law merchant; that 
a note payable on demand is not entitled to days of grace, and suit may 
be maintained thereon without previous demand. Id. 

5. One who receives a negotiable note, in the ordinary course of business, 
for a valuable consideration, executed by two or more, but with the under- 
standing of the makers between themselves that it should not be delivered 
to the payee unless the signature of a third party was procured, can enforce 
its collection against those who signed it, unaffected by any such understand- 
ing, of which he had no notice. Davis v. Gray, 506. 

6. See opinion for facts pleaded which were held not sufficient to charge 
the payee with notice of an understanding, as between the makers of a nego- 
tiable note, as to the terms on which it should be delivered, Jd. 














RAILROADS. See COMMON CARRIER, 1, 5 
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PROSTITUTION. See HOUSE OF PROSTITUTION. 
PROXIMATE CAUSE. See Contracts, 6. 


1. A cause which is subject to control, and is contemplated by the par- 
ties looking to its avoidance and control, cannot be said to be an ‘‘ independ- 
ent cause.” Jones v. George, 345. 

2. An act is the proximate cause of an injury when the injury is the 
natural and probable consequence of the negligence or wrongful act, and 
which, in the light of attendant circumstances, should have been foreseen 
(following Milwaukee, etc., R. Co. v. Kellogg, 94 U. S., 475). , Id. 

8. What is the proximate cause of an injury is ordinarily a question for 
the jury, and is not a question of science or legal knowledge. Jd. 


PUBLIC POLICY. See FRAUDULENT CONVEYANCES, 7. 
PUBLIC WEIGHER. See CoTToON WEIGHERS. 

PURCHASER FOR VALUE. See INNOCENT PURCHASER, 7, 8. 
PURCHASER PENDENTE LITE. See Lis PENDENs. 


QUESTIONS OF LAW AND FACT. See CuHaraes, 5,6. Contrracts, 4. Ma- 


LICIOUS PROSECUTION, 1. SLANDER, 7. 

1. Whether a grant is so defective in description of the land as to make it 
void for this reason may, in a given case, be matter of law, to be deter- 
mained by the court, while in another case it would be matter of description 
for the jury. J vrisby v. Withers, 134. 

2. Where a grant called for the falls by ariver, and for the corner of an- 
other grant, without finding one of which the grant could not be located, 
but either being found, it could then be identified by the other calls, its 
identification is a question of fact for the jury. Jd. 

3. It is error for the court to submit to the jury a question as to the legal 
effect of a written instrument. Cook v. Dennis, 246. 

4, What is the proximate cause of an injury is ordinarily a question for 
the jury, and is not a question of science or legal knowledge. Jones v. 
George, 345. 


QUESTION OF SCIENCE. See Questions OF Law AND Fact, 4. 


QUO WARRANTO. See Cotton WEIGHERS, 1. 


). DAMAGES, 14-17. NEGLIGENCE, 1, 
4, 5, 6, 9, 11-13, 16, 18, 20, 21, 29, 31, 33, 34. 

1. While a railway company has the right to use its own track, and while 
its engineer ordinarily, when his train is in motion, seeing persons near the 
track ahead of him, has the right to presume that they will keep out of the 
way, yet, when the train is moving in a town, great watchfulness on 
the part of the company’s servants is required, It is then the duty of the 
engineer, before starting his engine across a street, not only to give timely 
warning of his intention to start, but to look ahead and see that his train is 
not likely to hurt persons who are passing. 7. & P. R’y Co. v. Lowry, 149. 

2. In a suit brought by the state against a railway company to recover a 
penalty, under art. 4250 (Rev. Stat.). for failing to make an annual report to 
the comptroller of public accounts as required by art. 4249, Rev. Stat., the 
fact that the state has shown no special damage resulting from the fail- 
ure of the company to make its report, affords no defense to the action. 
H. & T. C. Ry Co. v. State, 342. 

3. When property is destroyed by fire along or near a raflway track, if it 
be affirmatively shown that it resulted from sparks from the locomotive 
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RAILROADS — continued. 
engine, the burden then rests on the railway company to show that the fire 
was not caused by its negligence. I. & G. N. R’y Co. v. Timmermann, 660, 

4. In order to charge the company, when the allegation is that the fire 
was caused from sparks from the engine, the jury must affirmatively find 
that this was true, and that the damage was caused by the negligence of the 
servants or agents of the company. Id. 

RAILWAY BOND. See NEGOTIABLE PAPER, 4. 
RAISED CHECK. 

1. B., desiring to remit, as a present, $500 to his son-in-law (Frank 
Crandall), went into a bank with C., who owed B., and who agreed to fur- 
nish him a draft for the amount. C. drew his check on the bank for $500, 
B. informing the cashier that he wanted exchange for Crandall for that 
amount on New York. The cashier thereupon drew his draft as follows: 

** $500. THE City NATIONAL BANK, FORT WorTH. 
‘**ForT WortTH, TEXAS, September 21, 1881, 

‘**Pay to the order of Frank Crandall five thousand dollars. 

‘“*S. W, Lomax, Cashier. 

‘*To Donnell, Lawson & Co., New York. 

** No. 875.” 

B. received the draft at the time it was drawn, placed it in a letter which 
his wife had before written to Crandall, and the cashier of the bank, at his 
request, placed both letter and draft in an envelope, which the cashier di- 
rected to Crandall, and mailed with the bank mail. The figures $500 were 
by some unauthorized person afterwards changed to $5,000, and it was paid 
in New York as a draft for that amount. The mistake was discovered by 
the bank on the 19th of October following. In a suit brought against the 
bank by B. to recover money deposited by him with the bank, and which it 
refused to pay or deliver, the bank set up the mistake and the subsequent 
fraudulent alteration, and payment of the check, and sought to make B. 
liable for $4,500. Held: 

(1) There was no contract between the bank and B. which created any 
liability from B. to the bank, nor did B. commit any unlawful act from 
which a liability could arise. 

(2) B., having no notice of the mistake and receiving no benefit from it, 
could not be made liable for any fraud the payee may have committed. 
City Nat. Bank v. Stout, 567. 

REASONABLE DILIGENCE. See LIMITATIONS, 2, 3 
REBUTTAL. See EvIDENCE, 14. 

RECALLING, WITNESS. See EVIDENCE, 35, 

RECON VENTION. 

1. Art. 650 of the Revised Statutes, instead of repeating the language of 
the last clause of the fourth section of the act of 1840, relating to the same 
subject, makes use of the language employed by the supreme court in con- 
struing that clause; hence, it did not repeal that clause, and the defendant's 
right to recover on a plea in reconvention does not depend upon the money 
character of the claim on which the suit is brought. Scalf v. Tompkins, 
476. 

2. The plea in reconvention was borrowed from the civil law, and all 
matters touching the cause of action, which might have been pleaded in 
reconvention, may be alleged in an answer under the blended system of law 
and equity®xisting in Texas. Egery v. Power, 5 Tex., 505, referred to and 
discussed, Id. 
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RECONVENTION — continued. 


3. The plea in reconvention is not restricted to cases where the original 
suit was on a moneyed demand, but may be interposed in any case where 
the matter pleaded comes within the description given in article 650 of the 
Revised Statutes. Id. 

4. One who sold machinery sued the purchaser on his note, and sold the 
machinery to enforce payment, under a mortgage with power of sale. He 
became the purchaser, but the articles sold were still in the vendee’s posses- 
sion. Inasuit to recover possession of the property, the defendant pleaded 
in reconvention that the plaintiff had deceived him in the character of the 
machinery sold, of which fact he gave the vendor notice on discovery; he 
charged fraud in the sale, and prayed a judgment for $100 damages sus- 
tained in loss of time for attempting to run the machinery, and for $100 as 
damages sustained in the expense incurred in moving it after the contract 
of salo. He also asked $500 as exemplary damages for the alleged fraud 
practiced on him. Held: 

(1) After discovering the defect in the machinery, the defendant had a 
right to rescind in a reasonable time, and recover the purchase money, or sue 
for damages and recoup them against the balance of the purchase money. 

(2) Having retained the machinery after discovering its defect, on th> 
plaintiff's agreeing to pay him for any damages he might sustain from using 
it, he could ndt, after sale under the mortgage, set up his claim for purchase 
money already paid. Having continued to use the property by agreement, 
after discovery of the alleged fraud, he cannot, after sale under the mort- 
gage, renew the offer to rescind the trade and obtain the benefit of it in his 
pleadings. 

(3) His only remedy under the facts was for damages, which would seem, 
in this case, to be the very damages that plaintiff agreed to pay. 

(4) Though the plea in reconvention contained only a claim for vindic- 
tive damages, it was good on general demurrer as equivalent to a prayer for 
them. Id. 


RECORD. See ASSIGNMENT OF ERRORS, 3. EVIDENCE, 10. Notice, 1. PRac- 


TICE IN SUPREME CouRT, 4, 19, 27. 


RECOUPMENT. See RECONVENTION, 4. 
REGISTRATION. See CASES OVERRULED. JUDGMENT LIEN, 1. RESULTING 


Trust, 1. VENDOR'S LIEN, 5. 

1. Though patents to land are admitted to record, there is no law requir- 
ing them to be recorded in the county where the land is situate. They are 
not embraced within the meaning of art. 4988, Pasch. Dig., which declares 
deeds to be void as to creditors and subsequent purchasers without notice 
unless they shall have been acknowledged or proved and lodged with the 
clerk for record. The record of a patent in the general land office is notice 
to the world of its existence. LEvitts v. Roth, 81. 

2. A deed for land. the purchase money on which had not been paid, was 
delivered to an attorney, who at once recorded and retained the same, with 
directions to deliver it formally when the purchase money was due, two 
years thereafter. Held, that the final delivery two years after the execution 
of the deed related back to the date of its execution and registration, so as 
to constitute the possession of the purchaser a holding under a deed duly 
recorded, Parker v. Spencer, 155. 

3. It is indispensable to maintain the plea of limitation of five years, that 
the deed under which he who sets up that defense claims should have been 
duly registered; the registration of some deed or deeds in the chain of 
title will not meet the requirements of the statute. While this is true, one 
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REGISTRATION — continued. 
who entered under a deed to himself, duly recorded, may tack his own 
possession to that of his vendor, who also entered and held under a deed 
duly registered. Cook v. Dennis, 246. 

4. A certificate made in 1851 by a county clerk, over his seal of office, 
reciting that one whose name appeared signed to a power of attorney 
to which the certificate was attached, appeared before that officer and 
in his presence signed, sealed and delivered the same for the uses and 
purposes therein contained, afforded no such proof, under the statutes in 
force at the time of the execution of the instrument, as would authorize its 
registration. McDaniel v. Needham, 269. 

5. A creditor who takes a deed of trust to secure a pre-existing debt upon 
property with no notice, actual or constructive, of the existence of a for- 
mer deed made by the debtor, may subject the property to the payment of 
his debt, and such former deed, which has not been duly acknowledged or 
proved up and lodged with the clerk of the proper county for record, prior 
to the execution of the trust deed, is void as to such creditor. McKeen y. 
Sultenfuss, 325. 

REMOTE CAUSE. See Contracts, 6. PROXIMATE CAUSE 
RENT. See HOMESTEAD, 1. LANDLORD AND TENANT, 2, 3, 6. 
REPLICATION. See PLEADING, 3. 


RES ADJUDICATA. See Homestreap, 6. JUDGMENTs, 15-17. 
1, A judgment on demurrer which goes to the merits of a petition or 
answer is as conclusive a former adjudication as would be a judgment on 
the merits, and is binding upon the parties until reversed, vacated or set 
aside. Parker v. Spencer, 155. 


RESCISSION. See VENDOR AND VENDEE, 3-5. 

RES GESTZi. See EVIDENCE, 3. 

RESPONDEAT SUPERIOR. See PRINCIPAL AND AGENT, 1. 
RESULTING TRUST. 


1. A conveyance of real estate was made by a third party to the wife, 
which was paid for by the husband, in pursuance of an agreement between 
them, under which the husband had used the separate funds of the wife, 
to repay which the deed was made. Held: 

(1) That if the money, while in the husband’s hands, remained the prop- 
erty of the wife, the creditors of the husband had no claim on it, and it 
would follow that its investment in Jand, title to which was made in the 
wife’s name, during coverture, could not be a fraud on their rights. 

(2) When such a deed failed to recite that the purchase money was the 
separate property of the wife, or that the conveyance was for her sole and 
separate benefit, though the deed was in her name, the legal title vested in 
the community of herself and husband, but she remained the equitable 
owner, a resulting trust being created by the use of her money in the pur- 
chase of the land, 

(3) Such a resulting trust is not within the registration laws. for the claim- 
ant of the equity cannot spread the evidence of it on the record. Under 
the operation of the registration laws, when an execution lien attaches by 
levy, without notice of an unrecorded conveyance previously made, the 
purchaser acquires title as against such former purchaser or creditor, 
though he may have had notice afterwards at the time of his purchase at 
execution sale, Citing Parker v, Coop, 60 Tex., 111. 
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RESULTING TRUST — continued. 

(4) But a creditor, claiming a mere statutory lien by judgment or execu- 
tion against the husband, in whom the apparent title is vested, though with 
a resulting trust in favor of the wife, cannot be protected by his lien, hav- 
ing notice at any time before purchase of the resulting trust. Otherwise as 
to a creditor of the husband, who obtains from him, without notice, a mort- 
gage or deed of trust on the property. 

(5) A judgment creditor of the husband, buying property at execution 
sale under execution against the husband, the apparent title to which is 
vested in the community, but with a resulting trust in favor of the wife, 
though he purchases with no notice of such resulting trust, cannot be a pur- 
chaser for value if the amount of his bid is credited on the execution. He 
acquires no title as against the equity of the wife. 

(6) The Revised Statutes, art. 2318, provide that ‘‘a purchaser under exe- 
cution shall be deemed an innocent purchaser, without notice, in all cases 
where he would be deemed to be such had the sale been made voluntarily 
by the defendant in person.” One who buys at a voluntary sale from his 
debtor and pays no money, but credits the amount of the consideration on 
the pre-existing debt, is not a bona fide purchaser for value. Citing Dicker- 
son v. Tillinghast, 4 Paige Ch., 221-2, and other cases. McKamey v. Thorp, 
648. 

2. Parker v. Coop, 60 Tex., 111; Blankenship v. Douglas, 26 Tex., 225; 
Wallace v. Campbell, 54 Tex., 90, 91; Ayers v. Duprey, 27 Tex., 594, and 
Dickerson v, Tillinghast, 4 Paige Ch., 221-2, reviewed. Id. 

REVERSAL. See PRACTICE IN SUPREME COURT, 2, 5, 9, 10, 11, 12, 14, 16, 17, 19, 
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22, 25, 26, 27. 
REVIVOR. See JUDGMENTS, 5, 12. VENDOR’s LIEN, 2, 
RIGHT OF ACTION. See DAMAGEs, 14. 


RULES OF COURT. See Briers, 1. 

1. Under the rules for the government of proceedings in the district court, 
it is the duty of the clerk to state in the caption of the transcript at what 
time the court from whose decision the appeal is taken finally adjourned. 
(Rules of District Court, 87.) It is the duty of the clerk to comply with this 
plain and imperative rule. J. & G. N. Ry Co. v. Timmermann, 660, 

RURAL HOMESTEAD. See HOMESTEAD, 12. 


SALE. See Contracts, 5, 6. 

1. One who sola machinery sued the purchaser on his note, and sold the 
machinery to enforce payment, under a mortgage with power of sale. He 
became the purchaser, but the articles sold were still in the vendee’s posses- 
sion. Ina suit to recover possession of the property, the defendant pleaded 
in reconvention that the plaintiff had deceived him in the character of the 
machinery sold, of which fact he gave the vendor notice on discovery; he 
charged fraud in the sale, and prayed a judgment for $100 damages sus- 
tained in loss of time for attempting to run the machinery, and for $100 as 
damages sustained in the expense incurred in moving it after the contract 
of sale. He also asked $500 as exemplary damages for the alleged fraud 
practiced on him. Held: 

(1) After discovering the defect in the machinery, the defendant had a 
right to rescind in a reasonable time, and recover the purchase money, or 
sue for damages and recoup them against the balance of the purchase money. 

(2) Having retained the machinery after discovering its defect, on the 
plaintiff's agreeing to pay him for any damages he might sustain from using 
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SALE — continued. 


it, he could not, after sale under the mortgage, set up his claim for purchase 
money already paid. Having continued to use the property by agreement, 
after discovery of the alleged fraud, he cannot, after sale under the mort- 
gage, renew the offer to rescind the trade and obtain the benefit of it in his 
pleadings. 

(3) His only remedy under the facts was for damages, which would seem, 
in this case, to be the very damages that plaintiff agreed to pay. 

(4) Though the plea in reconvention contained only a claim for vindictive 
damages, it was good on general demurrer as equivalent to a prayer for 
them. Scalf v. Tompkins, 476. 


SALE OF COUNTY LANDS. See County LANpDs. 

SALT LANDS. See PATENTs, 3. 

SCALES. See CoTTtoN WEIGHERS, 1, 

SEAL. See ACKNOWLEDGMENT, 2. 

SECOND TRIAL. See EVIDENCE, 7. 

SEPARATE PROPERTY. See COMMUNITY PROPERTY, 6. SLANDER, 10. 


1. Under our system, where the husband has the sole management of the 
wife's separate property during coverture, the signing of a deed by him con- 
veying property to her, with attesting witnesses, will, as between husband 
and wife and their heirs, be sufficient to pass title without an actual delivery 
of the deed to the wife, the husband retaining possession thereof. Brown 
v. Brown, 56. 

2. A creditor of the husband who, by vexatious proceedings and threats, 
prevented the payment of a note due the wife for purchase money of land, 
her separate estate (and which remained a lien on it), so that interest accu- 
mulates thereon, cannot subject the interest to the payment of the husband's 
debt. Carlisle v. Sommer, 124. 

3. This case distinguished from Braden v. Gose, 57 Tex., 37. Id. 

4, A wife, under the liberal provisions of the constitution and laws of 
Texas for the protection of her separate property, may, in her own name, 
maintain a suit by attachment levied on community property belonging to 
herself and her husband, to secure payment of a debt which is her separate 
property due from the husband. To secure such a debt, she is entitled to all 
remedial process afforded by the law to any one. While this is true, such a 
claim, sought to be enforced by attachment, should be closely scrutinized, 
to guard against fraud and collusion between husband and wife to defeat 
other creditors. Ryan v. Ryan, 473. 

5. Price v. Cole, 35 Tex., 471; Hall v. Hall, 52 Tex., 298; Huber v. Huber, 
10 Ohio, 371; Motley v. Sawyer, 38 Maine, 68; Whitney v. Whitney, 3 Abb. 
Prac. Rep. (N. S.), 358; Scott v. Scott, 13 Ind., 225; Clough v. Russell, 55 N. 
H., 281: Jones v. Jones, 19 Iowa, 242; and Tunks v. Grover, 57 Me., 588, re- 
viewed. Id. 

6. It was error to instruct a jury, in a case in which it was sought to 
subject separate property of the wife to the payment of the husband’s debt, 
the separate property being invested in a mercantile business, that it was 
protected ‘‘so long as it was invested in that business.” Mara v. Lange, 
547. 

7. It was also error to instruct a jury, in a case where the separate 
means of the wife, invested in merchandise, was levied on to satisfy the 
husband’s debt, to the effect that the creditor of the husband could indem- 
nify himself by subjecting as much of her separate property, or its in 
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SEPARATE PROPERTY — continued. 
crease, invested in the mercantile enterprise, as she had withdrawn from it, 
and reinvested in other property; it being shown that some of it had been 
reinvested in a homestead. Jd. 

8. See statement and opinion for a case in which it was error to render 
judgment against the husband in a proceeding where property of the wife 
had been levied on to satisfy the husband’s debt, the property being claimed 
by the wife. Id. 





9. Though the husband is the agent of the wife in the management of 
her separate estate, as between themselves, yet if she can contract at all 
with her husband so as to bind her separate estate, she must exercise her 
own will, and the husband cannot be the agent of the wife to make a con- 
tract with himself. Pearce v. Jackson, 642. 

SERVICE BY PUBLICATION. See Evipenczs, 7. 

1. Art. 1373 of the Revised Statutes, which provides that when judgment 
is rendered on service by publication, when the defendant neither appears 
in person nor by attorney, his application for a new trial must be made 
within two years after the judgment is rendered, though it contains no sav- 
ing clause in favor of defendants laboring under disability, yet such defend- 

ants are protected by art. 3222, Revised Statutes, which, in effect, provides 
. that the period of disability shall not be deemed a portion of the time lim- 
ited for the commencement of an action. Heirs of Brown v. Brown, 45. 
SERVICE OF PROCESS. See Citation, 1. 2. Eqoiry, 2. PRACTICE IN 
SUPREME COURT, 27. SERVICE BY PUBLICATION. 


: 1. The judgment of the court of a justice of the peace, rendered against 

a defendant in a proceeding in which service of citation on him is shown 
by the record, cannot be collaterally attacked on the ground that no service 
was made, and that the record which stated to the contrary was false. 
Watkins v. Davis, 414. 


SERVICES. 
1. Facts held sufficient to sustain an action for services rendered. House 
v. Faulkner, 308. 


SETTLEMENT. See PRE-EMPTION, 2. 
SHERIFF'S SALE. See EXeEcuTIon, 2. 


SLANDER. 

1. Limitation will not run against an action for slander, brought within a 
year after the uttering of the slanderous words, merely because an amend- 
ment filed more than one year afterwards, which did not change the charge 
contained in the original petition, set forth more specifically, by way of 
averment, the innuendo thereof. Zeliff v. Jennings, 458. 

2. In a suit for slander the defendant was charged with having said, 
‘‘She (meaning plaintiff, Sue Jennings) was kept all last year by the son of 
a widow,” and after stating in the petition that Bettie Lyons was a lewd 
girl, the petition charged that defendant had said, ‘‘ We have got another 
woman in the same house (meaning plaintiff), just like that girl” (mean- 
ing Bettie Lyons). A witness on the trial was permitted to state that he 
heard defendant say, ‘‘Sue Jennings was kept last year by the son of a 


’ . rt] , . . . 
' widow woman,” and also, ‘‘ We have another girl on the place just like 
; the one we had last year,” it being shown that plaintiff was the only 


young woman living there. Held, that the evidence was admissible. Id. 
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SLANDER — continued. 

3. In an action for slander, evidence of the repetition by defendant of the 
slanderous words, after the institution of the suit, is admissible to show 
the malice of the speaker in using the words constituting the basis for the 
action. Id. 

4, When the charge in an action of slander sets forth a conversation with 
defendant, showing that in defendant’s estimation L. was a lewd girl, ang 
the petition shows that plaintiff was the only woman who lived in the houge 
when the following words were spoken by defendant, ‘‘ we have got another 
wom an in that same house, just like L.,” held, that the plaintiff, in charg. 
ing the innuendo, was not bound to specify whether the man with whom 
defendant intended to charge lewd intercourse was married or single, and 
that a charge that the defendant meant to be understood that plaintiff was 
guilty of ‘‘adultery or fornication” was sufficient. Id. 

5. In actions of slander it is not necessary that the language used should 
charge the commission of a crime with such technical accuracy as would be 
required in an indictment; words calculated to induce those who heard 
them to believe that the person of whom they are spoken is guilty of a crime 
are sufficient to support the action. Id. 

6. An accusation is actionable whenever it charges an offense which, 
if proved, would subject the accused person to a punishment, though it 
may not be such as is known in the books, technically, as an ignominious 
punishment, provided it be such as to bring disgrace on the person of whom 
the words are spoken. Id. 

7. See statement of case for words spoken, charged to have been slan- 
derous, which were actionable per se; and see opinion for a charge asked, 
and properly refused, because it was calculated to impress the jury with 
the idea that it was within their province to determine whether such words 
were actionable per se. Id. 

8. Wounded feelings, enfeebled health and incapacity to perform labor, 
as a result of slanderous words charging a young lady with being un 
chaste, may be taken into consideration by a jury in estimating damages for 
the slander. Id. 

9. When defamatory language other than that made the basis of an action 
is admitted in evidence, it is error not to instruct the jury that it can only 
be considered for the purpose of showing malice in the speaker, anda 
wanton and deliberate purpose to injure, in order to recover exemplary 
damages for speaking the words on which the action was grounded. Id. 

10. The husband is liable in damages equally with the wife for slanderous 
words spoken by her, and a general judgment may be rendered against 
both, but requiring that her separate estate be first exhausted before sale of 
the husband's tosatisfy the judgment. Id. 

11. McQueen v. Fulgham, 27 Tex., 463; Austin v. Wilson, 4 Cush,, 274, 
and Martin v. Robson, 65 Ill., 180, reviewed and discussed. Jd. 

SOLDIERS. See DONATION CERTIFICATE. 

SPECIAL DEMURRER. See PRAcTICE IN District Court, 16. 
SPECIAL LEGACY. See WILLS, 6. 

SPECIAL PROPERTY. See PLEDGE, 2. 

SPECIFIC PERFORMANCE. . 

1. When improvements, made on land by one who has entered on the 
faith of a verbal grant, or gift of the land, are insignificant in value, or 
when the value of the use and oecupation of the land by him who has 
thus entered has been of more value than the improvements made by him, 

no specific performance can be decreed. Eason v. Eason, 225. 
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STALE DEMAND. See HomEsteap, 8. 

1, One who for a period of thirty-seven years sleeps upon his claim to an 
interest in a land certilicate, an adverse right to which is openly asserted, 
and who during all that period makes no effort to repel the assertion of the 
adverse claim, cannot afterwards be heard to assert his rights. For facts 
on which this is announced see statement and opinion. Parker v. Spencer, 
155. 

2. The doctrine of stale demand and laches does not apply to a strictly 
legal title. Satterwhite v. Rosser, 166. 

STATEMENT BY JUDGE. See Practice in District Court, 19. 

STATEMENT OF FACTS. See BILL or EXCEPTIONS, 

1. A change in a statement of facts after it has been signed by the trial 
judge, made without authority, if made by one seeking a revision of the 
judgment, would be visited by the penalty of at least having the paper 
stricken from the recurd, Newman v. Dodson, 91. 

2. In the absence of a statement of facts, a cause will not be reversed on 
a charge of the court below, unless it would have been glaringly erroneous 
under any state of facts that could exist under the pleading. Freiberg v. 
Lowe, 436. 

STATUTES. See ALIENS, 3, 4, 8. AMENDMENT, 4. County Bonps, 2, 4, 6. 
County LANDs, 2. EVIDENCE, 16. FRAUDULENT CONVEYANCES, 2. JURY, 1. 
OFFICIAL BONDS, 2. PATENTs, 1, 3. PRE-EMPTION, 3. PROMISSORY NOTES, 
2, 4. RECONVENTION, 1. REGISTRATION, 1. TRESPASS TO TRY TITLE, 2. 
Trusts, 1. WHILLs, 8-10. 

1. An affirmative statute does not repeal an affirmative statute, andif both 
may stand together, they should have a concurrent efficacy. But if the lat- 
ter be contrary to the former, it amounts to a repeal of the previous law. 
Brown & Co. v. Chancellor, 487. 

STOCK. See CORPORATIONS, 1. 

STREETS. See RaILRoaps, 1. 

STRIKING OUT. See PLEADING, 4-6. STATEMENT OF Facts, 1. 


SUBROGATION. 

1. One whose land is bound equally with that of another for the satisfac- 
tion of a vendor's lien, and who pays off a judgment for the debt, is entitled 
to contribution from the other; and in order to subject the land of such 
other to its proportional part of the judgment he may be subrogated to all 
the rights of the plaintiff in the original judgment, and foreclose the 
vendor’s lien. Beck v. Tarrant, 402. 

SUBSEQUENT PURCHASER. See INNOCENT PURCHASER. LAND CERTIFI- 
CATE, 5. VENDOR'S LIEN, 2, 5, 

SUPREME COURT. See AppEAL BOND, 2. PRACTICE IN SUPREME COURT. 

SURETIES. See VeNnporR’s LIEN, 3. 

1. The sureties of a tax collector who procure, on their application to be 
released, an order of the commissioners’ court requiring of the collector a 
new bond, are not relieved as sureties until a new bond is approved by the 
comptroller of the state, notwithstanding its approval by the commission- 
ers’ court, State v. Wells, 562. 

SURPRISE. See Practice 1n District Court, 3, 6. 
SURVEY. See Bounparies. Liurrations, 6. Trespass TO Try TITLE, 8, 


SURVEYOR. See Surveyor’s FEEs. 
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SURVEYOR’'S FEES. 


1, The owner of land certificates who employs and pays a deputy sur. 
veyor for the work of actually surveying the land on which the certificates 
are located, and who defrays all his expenses, is not liable to the county 
surveyor whose deputy has been thus employed and paid, for the fees for 
surveying, there being no contract between the deputy and principal sur. 
veyor in regard thereto, Bates v. Thompson, 335, 

2. Under such circumstances the principal surveyor, who inspected, filed 
and recorded the field notes, is entitled to one dollar fees for each set of field 
notes., Id. 

3. Any contract with a county surveyor, express or implied, for the pay. 
ment of larger fees than are prescribed by the statute, is void. Td. 

4, The county surveyor is bound to make out and certify correct sketches 
or plats of surveys of land certificates, and file the same in the general 
land office, or deliver them to the owner of the certificates, before he ig 
entitled to his fees for inspecting, filing and recording the field notes of 
such certificates. Id, 


SURVEYOR’S OFFICE. See Norices, 1. 


SWEARING THE JURY. See PRACTICE IN SUPREME CouURT, 19. 


TACKING DISABILITIES. See PLEADING, 3. 


TAX COLLECTOR. See CoLLEecToR’s Bonp. 


TAX TITLE. See MALICIOUS PROSECUTION, 1. 


TELEGRAPH COMPANIES, 


1. When the meaning of a telegraphic: message is unknown to the com- 
pany’s agent who receives and transmits the same, being in cipher, it cannot 
be assumed that the company could know that any pecuniary loss would be 
the natural or necessary result of a failure to send such message; and in 
such a case, upon a breach of contract to transmit and deliver, the sender 
can recover only nominal damages, as the amount paid for sending the same, 
Following Candee v. W. U. Tel. Co., 34 Wis., 471, and other cases cited, 
Daniel v. W. U. Tel. Co., 452. 

2. In such a suit, general allegations in the petition of a vague and indefi- 
nite character, as to the employment of an incompetent operator by the 
company, when disconnected with any specific statement of facts showing 
acts of negligence resulting in loss, will not be deemed sufficient to support 
a claim for exemplary damages. Id. 


TENANT. See LANDLORD AND TENANT. PRINCIPAL AND AGENT, 2. 


TENANTS IN COMMON, 


1. It is not necessary that tenants in common should join in an action to 
recover land from a trespasser. Either may maintain the action for the 
recovery of the entire tract. Contreras v. Haynes, 103. 

2. A creditor may sell under execution the undivided interest of the judg- 
ment debtor in one of several tracts of land, in all of which the debtor owns 
an undivided interest with the same tenant in common. Aycock v, Kim 
brough, 543, 


TENDER. See PLEDGE, 3. 


TIMBER. See Malicious PROSECUTION, ‘. 





TITLE. See Damaags, 14. 
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TORTS. See DAMaAGEs, 2. INJURIES CAUSING DEATH. JUDGMENTS, 12. NEG- 
LIGENCE. PLEADING, 2. 
1. Right of action for injuries resulting in death; where suit must be 
brought. (See NEGLIGENCE, 26-30.) Willis v. Mo. Pac. R’y Co., 482. 
TRANSCRIPT. See ADJOURNMENT, 1. PRACTICE IN SUPREME CouRT, 6, 7. 
RECORD. 


TRANSFER OF STOCK. See Corporations, 1. 
TRANSITORY ACTIONS. See NEGLIGENCE, 27. 


TRESPASS. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 15. COMMUNITY 
PROPERTY, 4. DAMAGES, 14-16. EVIDENCE, 11. TENANTS IN COMMON, 1. 


TRESPASS TO TRY TITLE. See EvVipENcE, 31. MorTGAGE, 1. NON-SUIT, 1. 

1. Under our system, in which there is no distinction, as to the manner 

and time of their enforcement, between legal and equitable rights, the 

joinder by mutual consent of plaintiffs in trespass to try title, in one of 

whom is vested the legal title, and in the other the equitable interest, based 

on a contract with the owner of the legal title, though an irregularity, is 

not fatal to the action, and would constitute no ground for reversal. Sat- 
terwhite v. Rosser, 166. 

2. The object of the statute (R. S., 4794) was to relieve the plaintiff from 
proving a trespass when the defendant had answered to the merits, but it 
was never intended to relieve the plaintiff from the necessity of showing 
title in himself to the land he may seek torecover. Cook v. Dennis, 246. 

3. In trespass to try title the plaintiff read from the original field notes 
of the surveyor, made out in the English language, which contained the 
courses and distances in meandering a stream which bounded the survey, 
and which were translated into the grant, which was in the Spanish Jan- 
guage. The date of the survey, as shown by those field notes, was five 
months before the extending of the title, and before an order of survey 
issued. Held, that the commissioner for extending titles, having recognized 
and acted on the survey, the evidence was admissible if it tended to a more 
certain identification of the land embraced in the grant. Jd. 

4. Under a plea of not guilty in trespass to try title the defendant may 
prove an outstanding title in a third party, superior to that of plaintiff's, 
to bar a recovery. Such a superior outstanding title is shown by evidence 
that the vendor of the plaintiff had conveyed by warranty deed the certifi- 
cate to a third party, on which the land was patented, before the issuance 
of patent to such vendor, which conveyance was duly recorded in the 
proper county. The effect of such conveyance of the certificate was to 
invest such third party with legal title, eo instanti, on the land being pat- 
ented to his vendor of the certificate. In this case the land covered by the 
certificate was surveyed under it at the time the certificate was sold. Adams 
v. House, 639. 

'  §, Evidence in defendant's behalf of fraud in the acquisition of title by 
plaintiff, or that his title had failed on account of a sale made to an inno- 
cent purchaser without notice, may be admitted in trespass to try title 
under the plea of not guilty; under that plea any other defense that will 
prevent the plaintiff's recovery may be heard, except that based on the 
statute of limitations, which must be specially pleaded. McKamey v. Thorp, 
648. 

6. While the action of trespass to try title in Texas isa form of proced- 
ure in which most of the forms and fictions of the action are abolished, yet 
most of the principles applicable to ejectment are retained; among others, 

that a tenant cannot deny the title of his landlord, is one; and to recover in 
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TRESPASS TO TRY TITLE — continued. 


trespass to try title, it is only necessary for the plaintiff to prove that the 
defendant is a tenant holding over without authority from his landlord, 
Tyler v. Davis, 674, 

7. The fact that the tenant originally entered without recognizing his 
tenancy, and afterwards attorns to the landlord, does not vary the rule; he 
is estopped by his recognition of his tenancy, no matter how he first went 
into possession, except in a case of mistake, or of fraud or misrepresenta- 
tion on the part of the landlord. Id. 

8. Though a court may judicially know that a particular town is the county 
seat of a county, yet in trespass to try title to a lot in such town the plaintiff 
cannot recover by simply showing title derived from the state, in the county, 
to land covered by a county seat, and a conveyance from the county to him, 
Such evidence does not negative the fact that the county seat may embrace 
other land, and that the plaintiff's lot is located on such other land. Jones 
v. Fancher, 698. 


TRIAL BY THE COURT. See EVIDENCE, 15. 


TRIAL OF RIGHT OF PROPERTY. 


1. In a proceeding under the statute to try the right of property a 
claimant’s bond was executed, and on a trial the property was adjudged 
to be subject to the levy; judgment was rendered requiring the property to 
be returned, and for execution. The property levied on consisted of a 
sorghum mill and evaporator, which were so heavy as to require wagons to 
remove them. Heid, that a tender, by the claimant, of the property back 
to the officer, which was at that time not visible to the parties, but ten or 
fifteen miles removed from where the tender to return it was made, did not 
constitute such a return of the property as is contemplated by the statute, 
For facts om which the opinion is based see statement of case, Edwards y, 
Connolly, 30. 


TRUSTS. See Fraup, 1. RESULTING TRUST. 





1. A conveyance of land to trustees was made upon the following express 
trusts: ‘1. That they shall erect upon said premises a’ dwelling-house and 
fixtures for the use of married itinerant preachers of the Methodist Epis- 
copal Church South, who may from time to time be stationed on the circuit 
which includes the premises, 2. That such trustees shall at all times per- 
mit such married itinerant preachers to occupy said premises during the 
term of their appointment, 3. That trustees shall be appointed in the man- 
ner provided in this deed. 4, That money for carrying out the trust, for 
which the trustees may become responsible, and have been obliged to pay, 
may be raised by a mortgage on the premises, or by a sale of the premises 
if such debt is not paid within one year after notice to the preacher in 
charge of the circuit.” Held: 

(1) Art. 551, Revised Statutes, has reference to the quantity and not to the 
quality of the estate granted. 

(2) Courts, either of law or equity, will adopt any reasonable construction 
consistent with the terms of an instrument that will defeat the springing of 
an implied condition subsequent in a grant. ‘ 

(3) The conveyance to the trustees was not made on a condition subse- 
quent, a failure to comply with which would work a forfeiture of the land. 

(4) The grantor divested himself of title to the property unconditionally, 
and vested the fee in the trustees for the benefit of the Methodist Church 
South, limiting the use of the property to the class of preachers named. 
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TRUSTS — continued. 

(5) If the particular property should be at any time no longer available for 
the purposes of the trust, a court of equity would have power to direct its 
sale, and the investment of the proceeds in such manner as to give effect to 
the general object of the trust. 

(6) The power of sale conferred on trustees must be strictly pursued or no 
title will pass. Ryan v. Porter, 106. 


TURN-TABLE. See NEGLIGENCE, 5, 6. 
UNDUE INFLUENCE. See FrRaup, 2. 


UNRECORDED DEED. See ComMuNITY PROPERTY, 5. INNOCENT PURCHASER, 
4, 5. 


URBAN HOMESTEAD. See HomgEsteap, 12. 


USAGE AND CUSTOM. 

1. It is doubtful whether in any case, in which, in the absence of a con- 
tract, express or implied, negligence as an element is the foundation of a 
right, custom may be set up for the purpose of showing that negligence 
does or does not exist. It would seem that whether negligence did or did 
not exist must be determined in the very case in which its existence is 
charged. Following Crocker v, Schureman, 7 Mo. App., 359, and other cases 
cited. G., C. & S. F. R’y Co. v. Evansich, 3. 

USE AND OCCUPATION. See SpEeciFIc PERFORMANCE, 1, 
VARIANCE. See EVIDENCE, 21. 
VENDOR AND VENDEE. See HomestTeap, 4. MORTGAGE, 2. VENDOR'S LIEN. 

1. A vendor of land made a deed thereto, with general warranty, and 
executed at the same time another instrument, by which, if the title should 
fail, it was stipulated that the purchaser (who went into possession under 
his deed) should not recover more than $2,000, Mexican. coin, which was 
the price paid. Held: 

(1) The vendor could not, by afterwards confessing that the title was de- 
fective, compel by suit the purchaser to receive the $2,000. 

(2) The purchaser had a right to retain possession and resist an adverse 
claim, and, in case of eviction, recover according to the terms of his con- 
tract. 

(83) He was entitled to retain possession as against his vendor, to buy out 
the adverse claimant, if he desired to do so, and to every other advantage 
resulting from possession. Trevino v. Cantu, 88. 

2. One claiming land under a deed with special warranty, which had pre- 
viously been conveyed by his vendor to another, with a verbal understand- 
ing for a reconveyance on stipulated conditions, cannot recover the land, 
which was afterwards conveyed by the first vendee to a third party at the 
request of the administrator of the first vendor’s estate, such last convey- 
ance not being made in fulfilment of the conditions, but at the request and 
on the personal guaranty of the administrator, and to settle a debt due from 
the estate. By such a transaction, the title was not intercepted, and in 
equity passed to the estate by the last deed, and was not diverted by the 
warranty contained in the original vendor’s second deed. Robertson v. 
Simpkins, 259. . 

8. One who contracts to purchase from a vendee of land before such 
vendee has completed his own purchase by the payment of purchase money, 
does so with full knowledge of the original vendor’s rights to rescind his 
contract of sale and recover the land, or to convey it toa third party. Such 

right of rescission must, however, be clearly and unequivocally exercised, in 
VoL. LXI—51 
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VENDOR AND VENDEE —continued. 


a proper manner, at a proper time, and under circumstances which entitle 
the vendor to declare the contract of sale rescinded. Tom v. Wollhoefer, 
277. 

4. No act on the part of a purchaser, except such as under the contract 
itself produces a forfeiture of the title, can invalidate that title to the preju- 
dice of parties to whom he has given a deed or mortgage, affecting the sub- 
ject matter of the original sale. Id. 

5. A vendor of land held a purchase money note not due, the interest on 
which,’ payable annually, was due; he gave no notice of his desire to re 
scind the sale by reason of default in payment of interest, but canceled 
the debt unpaid and accepted a reconveyance, for which he paid an ad- 
ditional consideration. Prior to this the original vendee had incumbered 
the property, of which his vendor had notice, and after receiving the re- 
conveyance the original vendor again sold the land, postponing the receipt 
of a part of the purchase money equal to the amount for which the land 
had been incumbered by the first vendee, with a reservation of the rights 
of the beneficiary in the incumbrance, if he had any. In a proceeding in 
equity, begun by the original vendor, to which the second vendee was a 
nominal plaintiff, against the mortgagee, to remove cloud from title, and 
decree the land to the second vendee freed from the mortgage, it was 
shown that the money loaned by the mortgagee to the first purchaser was 
applied by him in making payments on the land and improvements before 
its reconveyance. Held: 

(1) The land was subject to the satisfaction of the mortgage. 

(2) Time, as to payment of interest by the first purchaser, was not of the 
essence of the contract, no expression to that effect being contained in the 
original deed; and if it had been, demand should have been made for 
the money and notice given of an intention to rescind the contract for its 
breach. 

(3) The reconveyance to the first vendor did not, under the facts of the 
case, amount to a rescission which would defeat the lien of the mortgagee, 
an additional consideration having been paid for the reconveyance, and the 
second sale not being made until the vendor accepted a deed recognizing 
title with full knowledge of the incumbrance. 

(4) The vendor's remedy by rescission is, when part of the consideration 
has been received, a harsh one, and slight circumstances will avail to protect 
the vendee against a forfeiture, or compel the vendor to seek redress by suit 
for the balance due. 

(5) A long delay in seeking payment of purchase money will be construed 
into a waiver of the default. 

(6) Any act, after cause for rescission, such as a transfer of a purchase 
money note, or a repurchase, with the payment of a sum in excess of the 
amount due, will be construed into a waiver of default and an affirmance of 
the original contract, 

(7) If the vendor seeks a court of equity to set aside the sale, he must 
tender back the purchase money already paid or he will be defeated because 
not offering to do equity. 

(8) The vendee when sued for the land may tender the unpaid pur¢hase 
money, no matter how long since his default occurred, and save the for- 
feiture. Id. , 


VENDOR'S LIEN. 





1. A vendor of land afterwards accepted a purchase money note given 
by a third party, who had exchanged lands with his vendee, and which 
note was given to secure a balance due as excess of value of the land 
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VENDOR'S LIEN — continued. 
exchanged; this acceptance was in lieu of the vendee’s original note, and at 
the same time the lien was released on the tract sold by the original vendor. 
In a suit brought to enforce a vendor’s lien against the land, received in ex- 
change by the original vendee, and in the alternative against the land which 
he exchanged, held: 

(1) That in the absence of an express waiver of lien the vendor could 
enforce his lien against the land which his vendee had received in the ex- 
change of lands, 

(2) A judgment also against the original vendee was error. Perry v. 
Woodson, 228. 

2.. In a proceeding to revive a personal judgment on a promissory note, 
and to enforce against a purchaser from the original vendee a vendor’s lien . 
on land for which the note was given, held, that the judgment which re- 
lieved the debt from limitation preserved the vendor’s lien, though limita- 
tion in the absence of the judgment would have run against the note; and 
so long as the vendor’s lien thus preserved existed, it was a foundation 
against subsequent purchasers of the land for a foreclosure of the lien. 
Beck v. Tarrant, 402. 

3. The statute of limitations begins to run between co-sureties at the time 
the debt is paid, irrespective of the time when the obligation was entered 
into or became due. Id. 

4, One whose land is bound equally with that of another for the satisfac- 
tion of a vendor's lien, and who pays off a judgment for the debt, is enti- 
tled to contribution from the other; and in order to subject the land of such 
other to its proportional part of the judgment, he may be subrogated to all 
the rights of the plaintiff in the original judgment, and foreclose the vend- 
or’s lien. Id. 

5. A deed executed and recorded properly, in 1878, conveyed on its face 
the fee in the land, and acknowledged full payment of the purchase money. 
Purchase money notes were, however, given by the purchaser for the land, 
bearing the same date with the deed, which notes recited that they were 
given for land (held to be the same conveyed by the deed), and which ex- 
pressly retained on their face a lien on the land described therein for their 
payment. These notes were properly acknowledged by the purchaser and 
recorded at the same time the deed was recorded. Held: 

(1) Such notes must be deemed “ written contracts in relation to lands,” 
within the meaning of art. 4989, Pasch. Dig., and their registration was 
notice to all subsequent purchasers of the existence of the lien on the land 
for unpaid purchase money. 

(2) In this connection Henderson v. Pilgrim, 22 Tex., 476; Peterson v. 
Lowry, 48 Tex., 408; and Miller v. Alexander, 8 Tex., 44, cited and 
reviewed. 

(8) The descriptions of the land contained in the notes and in the deed 
were not identical (for which see opinion), but when they were so nearly so 
as to put a prudent man desiring to purchase on inquiry, which, being prose- 
cuted, would have led to a knowledge that the deed and notes formed part 
of one transaction, such subsequent purchaser will be charged with notice 
of the lien reserved. 

(4) The decisions in Taylor v. Harrison, 47 Tex., 457, and McLouth v. Hurt, 
51 Tex., 120, referred to as not being in conflict with this opinion, Saunders 
v. Hartwell, 679. 

VENUE. See WILLS, 8. 

1. Statutory actions for personal injuries, where brought. (See NE&GLI- 
GENCE, 27-30:) Willis v. Mo. Pac. R’y Co., 482. 
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VERBAL AGREEMENT. See EVIDENCE, 23. JUDGMENTS, 1. VENDOR AND 
VENDEE, 2. 


VERBAL GRANT. See SPECIFIC PERFORMANCE, 1, 
VERBAL SALE. See HUSBAND AND WIFE, 3. LAND CERTIFICATE, 3. 


VERDICT. See New TRIAL, 4, 5. 

1. When there is evidence before the jury, upon which, under the in- 
structions, the jury would be authorized to return a given verdict, it cannot 
be said that such verdict is contrary to the charge given. Evansich v. G 
C. & S. F. R’y Co., 24. 

2. See statement of case for an informal verdict which was held sufiicient 
to authorize the judgment rendered. Traylor v. Townsend, 144. 

3. An objection that a verdict was made by eleven men, and that no one 
signed it but the foreman, will not be considered when made for the first 
time in the supreme court. Flanagan v. Pearson, 302, 


VERIFICATION OF PLEADING. See PLEADING, 13, 
VOLUNTARY SALE. See INNOCENT PURCHASER, 8. 


WAIVER. See ATTACHMENT, 2. INSURANCE, 4, 5. PRACTICE IN DISTRICT 
CourT, 16. VENDOR AND VENDEER, 5. VENDOR'S LIEN, 1. 


WARRANTY. See Contracts, 5,6. VENDOR AND VENDEE, 1, 2. 

1. A planter engaged in raising cotton purchased from a druggist an 
article known as “ Paris Green” for the known purpose of killing cotton 
worms, though it was not shown that the seller warranted that the article 
would accomplish that purpose. Held: 

(1) Though technically no warranty existed, there was an implied contract 
that the seller sold and delivered an article of the kind contracted, 

(2) A warranty is an express or implied statement of something which a 
party undertakes shall be a part of a contract, and, though a part of a con- 
tract, collateral to the express object of it. 

(3) While the rights of parties who buy under an express or implied war- 
ranty as to the thing sold, and of those persons who contract for one thing, 
and another is delivered to them, in reference to their remedy, in some re- 
spects may differ, yet, when the thing received has been consumed in test- 
ing it, and rescission has become impracticable, the relief is the same, 
whether the action be on a warranty or on a breach of the contract. Jones 
v. George, 345. 


WEIGHT OF EVIDENCE. See CHaArae, 6, 13. 
= 
WIDOW. See Damaazes, 14. HomesTeaD, 3, 7, 8. Parties, 3, 4. 


WILLS. 

1. Under the laws in force in the Mexican states in 1815, an “ open 
will” was required to be executed before a public escribano or notary and 
three witnesses, inhabitants of the place. If the testator was blind, five 
witnesses were required; if there was no escribano, five witnesses of the 
place were requisite, unless they could not be had, in which event the will 
could be executed before three inhabitants of the place. Ina suit brought 
against parties who had been in possession and paying taxes since 1838, 
the defendants offered parol evidence of the former existence of a will, exe- 
cuted before a notary, with two witnesses, in 1813, Which was in the proper 
archives, but had been lost or destroyed, and which devised the land in 18138 
to defendants’ ancestor. Held: 

(1) That after so great a lapse of time, in favor of a claim so continuously 
asserted with possession, all such facts will be presumed to have existed a8 
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would legalize the act of the notary and two witnesses, if, as matter of law, 
they could attest a will. 

(2) The instrument, designated as a will, was one which was described, 
by a witness who had seen it before its loss, as reciting that the maker, 
‘‘not having any children by his wife,” had adopted the party (who was 
the ancestor through whom defendants claimed) as his only heir. Held, 
that whether the instrument was an act of adoption, which could assuredly 
have been executed by a notary and two assisting witnesses, or as a will, 
proof of its contents should have been permitted to go to the jury, under 
all the facts referred to in the opinion. 

(3) The contents of the instrument should have gone to the jury, if for 
no other purpose, than to show the boundaries to which the law would apply 
the adverse possession of defendants. Ortiz v. De Benavides, 60. 

2. A will appointed executors and contained a request that they should 
serve until the testator’s son became twenty-one years old. Held, that such 
a clause cannot be construed into an appointment of the son as executor 
when he should become twenty-one years old. Frisby v. Withers, 135. 

3. On the death or resignation of the executors named in a will, when an 
administrator de bonis non with the will annexed is appointed, he may ad- 
minister the estate in accordance with the will, under orders of the proper 
court, but cannot exercise any of the discretionary powers conferred by 
the will on the executors. Jd. 

4, A will was probated in 1854; executors acted under it until 1860, and in 
1871 an administrator with the will annexed joined in a deed with the 
surviving widow of the deceased, in a conveyance to one of the heirs of 
land belonging to the estate in satisfaction of a debt due from the testator, 
the deed reciting that it was made ‘‘ by virtue of authority contained in 
the will.” No order of court was shown. Ina suit begun in 1881 by those 
claiming under the deed, held: 

(1) While the administrator, as such, had no authority to make such con- 
veyance, yet both he and the surviving wife having an interest in the land, 
which it must be presumed was community property, the deed prima facie 
passed the title. 

(2) It conveyed at least the interest in the land of the administrator, who 
was a distributee under the will, and of the widow, and this interest was 
sufficient to maintain an action for the land. 

(3) Though the land was located in Texas, no administration ever having 
been granted in this state, it will be presumed after so great a lapse of time 
that no necessity for it existed. Id. 

5. The personal estate of a testator is the primary source to which re- 
sort must be had to raise funds for the payment of legacies and debts, and 
such legacies and debts cannot be made a charge upon the real estate first, 
unless the evidence of such being the intention of the testator is clear. Ar- 
nold v. Dean, 249. 

6. The rule that doubtful words in a will cannot be construed to have the 
effect of exempting the testator’s personal property from the payment of 
debts and legacies, or charging them on the real estate, will be especially en- 
forced when the real estate has already, by the will, been made the subject 
of a special legacy, and the mode and time of its final disposition provided 
for in the will. Jd. 7 

7. The county court is the proper court in which to begin a proceeding to 
contest the validity of a paper admitted to probate as a will. The jurisdic- 
tion is derived from the state constitution, and the legislature has no power 
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WILLS — continued. 
to confer it: by implication or in express terms on any other court. Franks 
v. Chapman, 576. 

8. Art. 1198, sec. 16, of the Revised Statutes is not in conflict with the 
above. In requiring proceedings to revise the action of the county court 
in probate matters to be prosecuted in the district court of the county in 
which the probate proceeding is had, it simply fixes the venue of such 
revisory proceedings as the constitution and laws permit the district court to 
exercise. Id. 

9. The worfls ‘‘may institute suit in the proper court,” as they appear 
in article 8212, Revised Statutes, mean that the party may begin an original 
proceeding, and do not refer to a proceeding by certiorari or appeal. Td. 

10. It was the purpose of the legislature, in enacting art. 3213, Revised 
Statutes, to give persons interested in a will a remedy by which they 
could test its validity, either for the want of those things essential under 
the statute to the making of a will, or for the want of those requirements 
necessary to clothe the probate court with power to make valid probate of 
the paper. Id. 

11, A county céurt sitting in probate has jurisdiction to revoke the pro- 
bate of a will which it had formerly probated, on the application of any 
one interested in the estate, on original proceedings begun within four years 
after the probate of the will. Jd. 

12. In a proceeding begun for such a purpose, the county court, or (if the 
judge be disqualified) the district cqurt, may, at the hearing, if it appear 
that the contested paper, was executed with the formalities necessary to its 
validity as a will, but that it had not, when the jurisdiction of the court was 
first exercised over it, been properly probated, proceed to probate the paper 
as the will of the deceased, all the parties in interest being before the 
court. Id. 

13. In such a proceeding, if it was begun within four years after the first 


regular probate of the will, and a prayer to probate de novo was filed in the 
proper court after the expiration of four years, it will be in time; since the 
paper must be regarded as having been before the court for all purposes 
from the date of the proceedings attacking its validity as a will. Jd, 


WITNESSES. See EVIDENCE, 2-7, 35, 40. 

WORK AND LABOR. See SERVICES, 1. 

WOUNDED FEELINGS. See Damaaegs, 6. 

WRIT OF INQUIRY. See JUDGMENTS, 11. 

WRITTEN CONTRACTS IN RELATION TO LAND. See Venpor’s Liey, 5. 
WRITTEN INSTRUMENTS. See ConsTRUCTION, 2, 3. PLEADING, 13. 














